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CASES 

ARGUSB  ANB  1>£T1:RMINI:D 

IN  THE 

SUPREME  COUKT  OF  NEW  BRUNSWICK,  1!^ 


IN 

TKIMITT    TEKm, 

IN  THE  THIRTEENTH  YEAJR  OF  THE  REIGN  OF  VICTORIA. 


THE  BANK  OP  BRITISH   NORTH   AMERICA  against^^^^ 

CHARLES  FISHER. 

Assumpsit  by  the  indorsees   against  the  indorser  of  ft  to^difSJonTa ' 
promissory  note  for  £1,160,  drawn  by  Henry  Fisher  in  favor §on tiSkttS?" 
of  the  defendant  on  the  16th  March,  1849,  payable  in  three  J^K^IrtonhS 
months.     Pleas :  1st.  The  general  issue  ;  2d.  Usury  (a).     ;rex"ch«^Ht 

a  premiam 

At  the  trial  before  CaHer,  J.,  at  the  sittings  after  last  ^g®^^;^.***® 
Hilary  term,  the  plaintiffs  having  made  out  a  prima  /^«  ^Siouafbnt 
case,  the  defendant,  in  order  to  prove  the  plea  of  usury,  JSt amoSntto^ 
having  released  the  maker  of  the  note,  called  him  as  a  witness,  ^^^/^re. 
He  stated  that  in  August,  1847,  being  in  want  of  money  to ^ribedtoany 
enable  him  to  go  to  the  United  States  upon  business  of  im-^^rwastaiken 
portance,  he  applied  to  Mr.  Taylor,  the  manager  of  the  bank  ^ent  forany 
at  Fredericton,  to  discount  a  note  for  £760  or  £800,  which  he  by  thelender. 
was  very  unwilling  to  do;  but  a  few  days  afterwards,  being  the pfaintifls to 
strongly  urged  by  the  witness  who  offered  to  take  drafts  on  three  monthB 

^  "^        ®  '  note  for  £1000, 

and  offered  to 
take  £700  of  it  in  bills  of  exchange  on  Bnalwnd,  knowing  that  the  plaintiffs'  practice  was  to  charm 
a  higher  rate  of  preminm  on  mils  paid  for  by  a  disooanted  note  than  when  pidd  in  cash :  Held, 


that  there  was  a  contingency  and  a  risk  incurred  bv  the  plaintiffs  of  loss  by  an  alteration  in  the 
Talne  of  bills  before  the  note  came  doe ;  and  though  the  preminm  taken  was  9  per  cent  above  the 
cuih  rate  of  bills,  a  verdict  for  the  defendant  was  set  aude— the  questions  whether  there  wss  a 


real  contingency,  and  whether  the  additional  premium  was  an  excessive  compensation  therefor, 
not  having  been  distinctly  left  to  the  jurv. 

A  practice  of  a  bank  to  sell  bills  of  exdnange  at  a  higher  rate  when  payment  is  to  be  made  on  a 
future  day  than  when  made  in  cash,  is  not  usurious  umess  the  difference  is  exoeysive. 

(a)  Bee  Ante,  vol.  I.  p.  606. 
7    N.d.B. — 1 


FiBHEB. 


2  CASES  IN  TRINITY  TERM 

1860.  New  York  or  bills  of  exchanj2:e  on  England,  he  consented 
tbbbankof  to  give  bills  to  the  amoant  of  £700  on  England  if  the 
NoBTH  witness  woald  give  a  premiam  of  10  per  cent.  The 
againit  witness  afterwards  went  to  the  bank,  and  told  Taylor  that 
if  he  would  allow  the  note  to  be  drawn  for  £1,000,  he  would 
leave  £200  of  it  in  the  bank  until  the  18th  September ;  and 
this  being  reluctantly  agreed  to,  the  £1,000  note  was  dis- 
counted, and  the  amount  (less  the  discount)  placed  to  the 
witness'  credit  in  the  bank,  and  on  the  following  day  he 
received  bills  of  exchange  on  England  for  £700  sterling,  at 
10  per  cent,  premium,  and  drew  a  check  for  the  amount 
against  the  discount  which  had  been  placed  to  his  credit. 
He  afterwards  sold  the  bills  in  Boston  for  7  per  cent, 
premiuifi.  On  his  cross  examination  he  stated,  that  Taylor 
told  him  that  the  premium  would  be  more  than  the  cash 
rate  of  bills,  which  he  also  knew  to  be  the  practice  of  the 
bank  when  the  payment  was  made  by  a  note  discounted  ; 
that  he  felt  satisfied  and  grateful  to  the  bank  for  the  accom- 
modation, and  never  thought  there  was  any  thing  usurious 
or  improper  in  the  transaction  until  after  the  commence- 
ment of  the  suit.  The  £1,000  note  was  renewed  by  one  for 
£900,  which  formed  a  part  of  the  consideration  of  the 
present  note.  It  appeared  that  the  Central  Bank  had  sold 
a  bill  of  exchange  for  £100  on  discount,  at  8  per  cent, 
premium,  on  the  same  day  that  Fisher  obtained  the  bills 
from  the  plaintiffs  at  10  per  cent.,  and  that  in  September 
following  the  Central  Bank  sold  a  bill  for  £600  sterling,  at 
8  per  cent,  premium  cash. 

The  plaintiffs  in  reply  called  Mr.  Taylor^  the  manager  of 
the  bank,  whose  evidence  agreed  substantially  with  that  of 
Fisher^  the  maker  of  the  note.  He  stated  in  addition,  that 
the  premmm  on  the  bills  had  nothing  to  do  with  the  interest 
on  the  discount ;  that  the  rates  of  exchange  varied  very 
much,  and  depended  on  the  funds  the  bank  had  in  England^ 
and  that  at  the  time  the  bills  were  sold  the  account  of  the 
Fredericton  branch  of  the  bank  in  England  was  largely  over- 
drawn. He  also  stated  that  it  was  not  optional  with  Fisher 
to  draw  the  money  or  take  bills,  and  if  he  had  checked  for  the 
money,  he  {Tayhr)  would  not  have  paid  it  unless  compelled 
to  do  80»  because  Fisher  had  applied  for  bills  of  exchange, 
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and  had  agreed  to  pay  for  them  by  disconnting  of  the  note,      1850. 
and  that  the  bank  id  way  a  made  a  difference  of  from  1  to  thbbamsof 
2  per  cent,  between  a  cash  payment  and  a  payment  by  a     %^ 
note,  because  in  the  latter  case  the  funds  of  the  bank  were     ^^HHm 
injuriously  locked  up,  and  there  was  a  risk  of  loss  by  a  rise 
in  the  premium,  in  which  case  the  bank  would  be  obliged  to 
replace  the  amount  at  a  loss.    It  also  appeared  that  in 
September 9 1847,  Mr.  Haiheway  had  sold  a  bill  of  exchange 
in  New  York  for  £600  sterling,  at  8|  per  cent,  premium, 
and  that  the  difference  of  exchange  between  New  York  and 
Fredericton  was  2  per  cent,  against  this  Province. 

The  learned  Judge  after  instructing  the  jury  what  would 
amount  to  usury,  and  telling  them  that  it  was  a  defence 
which  must  be  clearly  proved,  left  the  following  questions 
to  them :  1st.  Was  the  purchase  of  the  bills  at  10  per  cent, 
premium  made  a  condition  of  the  loan  by  discounting  the 
note — that  rate  bein^  above  the  real  value  of  the  bills ;  and 
2d.  Was  the  sale  of  the  bills  not  made  in  the  ordinary  course 
of  business,  but  as  a  mere  shift  or  contrivance  to  take  more 
than  6  per  cent,  interest  on  the  loan.  The  jury  found  for 
the  defendant. 

On  the  first  day  of  Easter  term  last,  J.  A.  Street,  Q.  C, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence,  and  cited  Chitty 
on  Cant.  701,  2  Stark.  Evid.  (8d  ed.)  1184-7. 

The  Attorney  General  and  J.  W.  Chandler  shewed  cause 
on  a  subsequent  day  in  that  term.  It  is  clear  that  if  the 
original  transaction  of  Ihe  £1,000  note  was  founded  in  usury, 
all  the  renewals  and  all  the  substitutes  of  it  or  any  part  of 
it,  are  tainted  with  the  defect.  It  matters  not  what  Taylor's 
intention  was  in  entering  into  the  contract:  in  criminal  cases 
the  intent  is  material,  but  not  so  in  civil  cases,  and  if  the 
facts  here  constituted  usury,  it  is  immaterial  what  the  inten- 
tion of  the  parties  was :  ignorance  of  the  legal  effect  of  the 
contract  is  no  excuse.  Maine  Bank  v.  Butts  (a).  If  Taylor 
agreed  to  discount  the  note  on  condition  that  Fisher  would 
take  £700  in  bills  of  exchange  at  a  rate  of  premium  above 
the  cash  value,  it  is  usury ;  for  the  object  was  not  merely  to 

(a)  9  Ma$$.  R.  48. 


i  CASES  IN  TRINITY  TERM 

1850.  obtain  a  high  rate  of  premium,  but  to  get  more  than  6  per 
xbsBane  07  ^6^^-  interest  for  the  loan :  the  substance  and  not  the  form 
^K^ra  is  to  be  regarded,  and  no  mask  can  screen  the  parties  from 
^^mStH  the  law  if  the  intention  to  take  more  tban  legal  interest  can 
be  discovered.  Floyer  v.  Edwards  (a),  Lowe  v.  Waller  (6). 
The  Lep:islatare  has  expressed  itself  carefully  and  elabo- 
rately in  the  act  26  Oeo,  3,  o.  17  :  it  prohibits  parties  from 
taking  more  than  6  per  cent.  *'  directly  or  indirectly ; ''  it  was 
passed,  like  the  statute  of  12  Ann,  c,  16,  of  which  it  is  sub- 
stantially a  copy,  for  the  protection  of  persons  in  distress 
who  would  agree  to  borrow  money  on  any  terms  ;  as  Lord 
Mansfield  says,  in  Lowe  v.  Waller  (c),  "  to  protect  men 
'^  against  themselves."  The  discount  here  was  an  accom- 
modation loaded  with  restrictions — an  accommodation  re- 
strictive. Fisher  was  compelled  to  take  the  bills  at  10  per 
cent,  when  he  could  have  purchased  them  elsewhere  with 
cash  at  8  per  cent.;  and  why  did  he  do  it  ?  Because  he  had 
no  remedy — because  the  plaintiffs  had  taken  advantage  of 
his  necessity :  they  would  not  allow  him  to  draw  the  £1000. 
He  could  make  no  use  of  the  bills  except  by  a  lesale,  and  he 
must  necessarily  lose  2  per  cent,  upon  them.  It  was  not 
pretended  that  the  2  per  cent,  was  demanded  on  account  of 
any  additional  risk.  It  was  contended  that  the  transaction 
was  legal,  because  the  plaintiffs'  money  was  locked  up  for 
three  months  by  the  discount :  but  they  got  6  per  cent,  for 
locking  it  up.  Again,  it  was  said  that  bills  are  an  article  of 
trade,  and  therefore  though  Fisher  might  have  purchased 
them  elsewhere  at  8  per  cent.,  the  plaintiffs  had  a  right  to 
charge  more  without  making  the  contract  usurious.  But  so 
is  flour  an  article  of  trade  ;  and  suppose  the  plaintiffs  had 
one  hundred  barrels  of  flour,  the  market  price  of  which  was 
$8  per  barrel,  and  Fisher  on  applying  to  have  a  note  dis- 
counted had  been  told  "We  will  give  you  the  accommodation, 
''but  you  must  take  a  certain  amount  in  flour  at  $10  per 
barrel" — would  not  that  have  been  usury?  In  Doe  v. 
Barnard  (d),  the  borrower  was  obliged  to  take  stock  at  more 
than  its  current  price,  and  hoTdKenyon  held  the  transaction 

(a)  1  Cowp,  112.  (6)  2  Doug.  740. 

(c)  2  Doug.  738.  (d)  1  Esp.  11. 
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to  be  usurious.  So  in  Pratt  v.  WiUey  (a),  the  same  learned  1860. 
Judge  held  that  if  a  party  discounting  a  bill  made  the  holder  thbbamxov 
of  it  take  goods  in  part,  at  a  price  beyond  their  value,  it  was 
usury ;  for  by  substituting  goods  for  money,  he  should  not 
by  color  of  their  pretended  value  take  above  legal  interest. 
The  same  rule  is  laid  down  in  Rich  v.  ToppiTig  (6),  and  by 
Lord  EUeriborough  in  Davis  v.  Hardacre  (c) .  If  Fisher  could 
have  refused  to  take  the  bills,  and  could  have  recovered  the 
amount  of  the  discount  after  it  was  placed  to  his  credit,  the 
case  might  have  been  different ;  but  he  could  not  do  so,  be- 
cause it  grew  out  of  the  usurious  contract  through  which  he 
would  have  had  to  derive  his  title  to  the  money,  and  under 
such  circumstances  he  could  not  call  in  the  law  to  his  aid . 
If  this  transaction  was  not  usurious  there  can  be  no  such 
thing  as  usury,  and  the  manager  of  the  bank  has  found 
out  a  means  of  evading  the  statute,  which  in  Lord 
Mansfield's  time  the  art  of  man  could  not  discover.  It  is 
impossible,  as  His  Lordship  said  in  Lowe  v.  Waller,  **  to 
"wink  so  hard"  as  not  to  see  the  usury  here,  and  not  to  see* 
the  shift  to  take  more  than  legal  interest  upon  the  loan. 
No  usage  of  the  bank  can  control  the  law,  and  make  the 
transaction  valid.  Matthews  v.  Griffiths  (d).  In  Davis  v. 
Hardacre,  Lord  EUenhorough  said  that  where  a  party  was 
compelled  to  take  goods  in  discounting  a  bill  of  exchange, 
the  presumption  was  that  the  transaction  was  usurious;  and 
to  rebut  this  presumption^  evidence  should  be  given  of  the 
value  of  the  goods  by  the  person  suing  on  the  bill.  Whether 
a  transaction  is  usurious  or  not,  is  a  question  of  fact  for  the 
jury;  and  where  there  is  conflicting  evidence  the  Court  will 
not  grant  a  new  trial  unless  it  be  manifest  that  the  jury  have 
decided  erroneously.  2  Stark.  Evid.  (8d.  ed.)  1187,  2  Chit 
Stat.  1091,  8  U.  States  Dig.  618.  618,  SolaHe  v.  Melville  (e). 

J.  A.  Street,  Q.C.,  in  support  of  the  rule.  None  of  the 
eases  cited  on  the  other  side  come  up  to  the  facts  of  the  pre- 
sent case,  because  here  there  was  no  agreement  for  usurious 
interest^  and  the  intention  to  take  more  than  legal  interest 
was  clearly  disproved.    Usury  will  not  be  presumed :  Fergu- 


(a)  1  £#p.  40. 
(e)  8  Camp.  875. 


{di  F$(Mi  C.  264. 


(6)  1  Etp,  176. 
{e)  7  B.dtC.  430. 
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1850.  $on  y.  Sprang  (a) ;  and  the  burthen  of  proof  is  on  the  part, 
q^BBBANK  ov  seeking  to  impeach  a  transaction  as  usurious.  Coombe  v. 
^Sm  Miles  (6).  As  the  penalty  is  heavy  if  the  usury  is  established 
^SSSS^  the  proof  of  it  ought  to  be  clear  beyond  a  doubt;  and  if  any 
doubt  exists,  the  plaintiffs  are  entitled  to  the  benefit  of  it. 
To  constitute  usury «  there  must  be  an  intention  knowingly 
to  contract  for  and  take  usurious  interest ;  for  if  neither 
party  intend  it,  and  act  innocently,  the  law  will  not  infer  a 
corrupt  agreement.  2  Stark  Evid.  (3d.  ed.)  1185,  note  (A). 
In  all  contracts  the  intention  of  the  parties  is  most  material. 
Where  is  the  corrupt  agreement  here,  and  how  can  it  be  said 
that  this  contract  was  usurious  when  both  parties  to  it  dis- 
claim any  such  intention  ?  Fisher  knew  the  rate  at  which  the 
plaintiffs  sold  bills  on  discount, and  he  proposed  to  take  them 
at  that  rate — they  were  not  forced  upon  him ;  and  that  dis- 
tinguishes this  case  from  many  of  the  cases  cited  on  the  other 
side.  Another  important  fact  was,  that  after  the  note  was 
discounted  the  amount  was  placed  to  Fisher's  credit  in  the 
bank,  and  he  then  bad  a  right  to  decline  taking  the  bills,  and 
to  draw  the  money,  and  the  plaintiffs  would  have  had  no  legal 
right  to  refuse  to  pay  it.  Then  his  taking  the  bills  was  a 
voluntary  act.  Bills  of  exchange  are  an  article  of  trade* 
continually  fluctuating  in  value,  and  liable  to  be  affected  by 
various  circumstances.  It  is  no  test  of  usury  that  the  plain- 
tiffs chose  to  ask  a  higher  price  for  their  bills  than  they  could 
have  been  purchased  for  elsewhere:  they  had  a  right  to  ask 
such  a  price  as  would  secure  them  in  the  event  of  the  pre- 
mium rising :  this  was  a  contingency  which  they  had  a  right 
to  provide  against,  and  they  incurred  a  risk  of  loss  which 
justified  them  in  charging  the  additional  premium.  A  con- 
tract is  not  usurious  though  more  than  legal  interest  is  re- 
served, if  the  principal  and  interest  be  &(ma.^(26  in  jeopardy, 
and  the  lender  on  a  specified  contingency  runs  the  risk, 
though  remote,  of  losing  both,  or  the  interest  only.  Chitty 
on  Con.  708.  They  had  also  a  right  to  charge  a  higher  pre- 
mium for  their  bills,  because  they  were  not  to  receive  the 
proceeds  of  the  note  until  a  future  day — it  was  a  sale  upon 
credit.    Beete  v.  Bidgood  (c). 

(a)  lA.dtE.  676.  (6)  2  Camp,  658.  (c).  1  B,  d  C.  459. 
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Cur,  adv.  vuU,  1850. 

Gabteb.  J.,  now  delivered  the  judgment  of  the  Court,  the  bank  o» 
On  a  very  careful  consideration  of  the  facts  of  this  case,  nSo? 
which  in  material  points,  coming  out  in  the  evidence  of  both  ^^^ 
sides  (and  that  the  evidence  of  the  two  persons  between 
whom  the  original  transaction  took  place),  seem  scarcely 
controverted,  and  on  a  review  of  the  several  authorities 
bearing  on  the  question  of  usury,  we  are  all  of  opinion  that 
the  rule  for  a  new  trial  must  be  made  absolute ;  not  because 
the  case  was  an  improper  one  for  a  jury  to  decide  on,  but 
because  one  very  material  consideration,  which  would  ne- 
cessarily influence  the  finding  of  the  jury — on  which  indeed 
we  think  the  question  must  mainly  turn — was  not  brought 
80  distinctly  under  the  notice  of  the  jury  as  appears  to  us 
ought  to  have  been  done.  We  think  it  cannot  be  maintained 
that  the  purchase  and  sale  of  the  bills  of  exchange  of  i^'TOO 
sterling  in  August,  1847,  and  the  loan  made  by  the  bank  on 
the  discount  of  Henry  Fisher* a  note  of  £1,000  indorsed  by  the 
defendant,  on  which  the  alleged  charge  of  usury  arises,  were 
separate  and  distinct  transactions,  but  the  evidence  shews 
they  formed  parts  of  the  same  agreement  made  at  one  and 
the  same  time,  and  not  different  agreements  made  at  dif- 
ferent times.  At  all  events  there  is  sufficient  evidence  for 
the  jury  to  find  that  this  was  the  substance  of  the  transaction 
— ^for  although  the  amount  of  the  note  of  £1,000,  deducting 
upon  discount  interest  for  the  time  it  had  to  run,  was  placed 
to  the  credit  of  Henry  Fisher  before  the  bills  were  delivered 
to  him,  and  he  was  afterwards  charged  with  the  amount  of 
the  bills,  still  it  was  only  so  placed  to  be  used  in  a  particular 
way,  as  previously  agreed  on,  and  not  to  be  drawn  out  as  cash. 
In  this  respect  therefore  the  case  differs  from  the  leading 
English  case,  Hammett  v.  Yea  (a).  Although  much  of  the 
reasoning  of  the  Judges  in  that  casemay  apply  to  the  present, 
still  it  was  one  fact  relied  on  there,  that  after  the  discount 
it  was  at  the  option  of  the  party  to  have  either  cash  or  bills 
equivalent  to  cash,  or  to  have  the  amount  placed  to  his  credit. 

That  the  actual  bank  cash  rate  of  bills  of  exchange  on 
London^  at  Frederieton,  at  the  time  of  this  transaction  was 

(a)  IB.  dtp.  144. 
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1850.  8  per  cent  premium  (so  called)  seems  clear,  and  it  woald 
thbbanko*  necessarily  follow  that  10  per  cent  was  2  per  cent,  higher 
^iloims  thftn  bills  could  have  been  bought  for  at  the  time  with  money. 
^^^iSt  We  mean  money  brought  in  hand  to  the  bank  or  lying  there 
at  the  free  disposal  of  the  applicant,  and  not  procured  by 
way  of  an  accommodation  loan  at  the  time  from  the  bank. 
If  then  it  was  agreed  as  a  condition  of  the  bank  loaning 
dBlyOOO  (less  the  discount)  to  Henry  Fisher,  that  he  should 
take  part  of  that  sum  in  bills  of  exchange  on  London  for 
£700  sterling,  at  10  per  cent,  premium,  whereby  Fisher  paid 
£14  sterling  more  than  he  would  have  done  if  he  had  been  a 
mere  purchaser  for  cash,  and  the  bank  received  that  addi- 
tional profit  on  the  bills  by  reason  of  the  loan;  as  the  bank  do 
thereby  apparently  gain  more  than  lawful  interest,  and  it  is 
a  method  whereby  more  money  maybe  paid  for  interest  than 
the  law  allows;  it  would  by  inference  of  law  we  think  amount 
to  usury,  or  at  least  might  be  so  found  by  a  jury,  unless  the 
excess  of  premium  can  be  ascribed  to  any  contingency — not 
so  slight  as  to  be  merely  an  evasion,  or  to  a  compensation  for 
trouble  arising  out  of  the  nature  of  the  plaintiffs'  business 
or  relative  position  of  the  parties,  or  to  both  these  causes. 

If  it  can  be  ascribed  to  any  real  contingency  or  compensa- 
tion for  trouble,  then  notwithstanding  the  prima  facie  in- 
ference arising  on  the  receipt  of  the  additional  premium,  the 
case  cannot  be  made  to  depend  on  that  alone  whether  in  or 
out  of  the  ordinary  course  of  business,  but  we  must  consider 
whether  the  2  per  cent,  was  taken  as  an  equivalent,  and 
was  a  fair  equivalent  for  the  risk  or  trouble — or  a  mere  cover 
for  usury ;  and  (putting  aside  the  ground  of  trouble)  the 
other  may  be  divided  into  two  questions  :  1st.  Was  there 
any  real  contingency  or  was  it  only  colorable  ?  2d.  Was 
the  2  per  cent,  an  excessive  compensation  for  such  contin- 
gency ?  And  these  are  questions  which  we  think,  as  the  case 
went  to  the  jury,  the  verdict  has  left  undecided.  And  there 
are  several  things  as  touching  this  case,  and  the  application 
of  the  law  of  usury  generally,  which  satisfy  us  that  it  should 
be  sent  to  a  new  trial.  For  it  appears  to  us  not  only  from 
the  evidence  of  Mr.  Taylor,  but  what  must  be  plain  to  otir 
own  understandings  that  when  bankers  in  this  Province 
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(whose  dealing  is  in  money  and  negotiable  secarities,  where-      1850. 
from  is  partly  to  arise  the  expenses  of  their  establishment  thebImsof 
and  the  fair  profits  of  their  trade),  draw  bills  of  exchange      ^^^ 
for  the  accommodation  of  parties  dealing  with  them — not  for     ^^^^ 
any  special  purpose  of  the  bank,  or  in  order  absolutely  to     ^""^ 
withdraw  their  funds  from  England^  but  with  the  intention 
of  afterwards  replacing  them  there  as  occasion  offers ;  the 
selling  sQch  bills  not  for  cash,  but  on  a  credit  (which  is 
the  real  nature  of  the  transaction  before  us),  whereby  the 
price  of  the  bills  is  not  realized  until  a  future  day,  and  there- 
fore does  not  supply  the  means  of  replacing  the  fund  out  of 
which  such  bills  have  been  paid  until  that  day,  there  is  ne- 
cessarily a  contingency — a  risk  incurred  of  losing  part  of  the 
principal  as  well  as  the  interest,  unless  the  rate  of  premium 
taken  for  the  bills  had  been  a  high  one  in  reference  to  the 
respective  value  of  English  sterling  and  Provincial  currency, 
and  the  mercantile  transactions  between  this  country  and 
England ;  and  this  contingency  is  liable  to  be  affected  more 
or  less  by  unforeseen'causes,bythe  operations  of  trade  in  the 
adjoining  Colonies  and  in  the  United  States,  as  also  by  na- 
tural or  accidental  events — the  state  and  prospects  of  the 
harvests  in  Europe  and  America,  the  occurrence  of  fires  or 
storms,  or  by  the  varying  politics  of  nations :  indeed  there 
is  scarcely  an  occurrence  or  even  rumour  so  slight  as  that 
it  may  not  affect  the  price  of  bills  of  exchange. 

It  must  be  remarked  that  the  first  proposition  for  the  sale 
of  these  bills  to  Fisher  did  not  proceed  from  the  bank.  The 
bank  was  not  solicitous  to  effect  it;  nor  was  it  represented  at 
the  time,  nor  acted  on  as  a  mere  mode  of  raising  money,  but 
on  the  contrary  was  connected  with  a  speculation  in  the 
United  States,  w'here  Fisher  carried  and  disposed  of  the  bills, 
even  at  a  lower  rate4t  is  true,than  the  cash  laieBki  Fredericton. 
This  was  in  August,  1847;  yet  as  a  proof  of  the  uncertainty 
in  their  value,  Mr.  Hatheway  stated  that  he  sold  bills  at  8f 
per  cent  premium  in  New  York  in  the  September  following, 
which  was  equal  to  more  than  10  per  cent,  here,  as  the  dif- 
ference of  exchange  between  New  York  and  this  place  was 
proved  to  be  2  per  ceni  against  this  Province ;  and  it  is 
not  contended  that  the  bills  sold  by  Hatheway  were  more 
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1850.  valuable  or  saleable  than  those  received  by  FUher.  If  bills 
thbbamkof  then  were  sold  for  7  per  cent,  in  August^  and  8|  per  cent,  in 
NoBTH^  September,  may  there  not  have  been  good  reason  to  appre- 
againtt  hend  that  in  November^  when  the  note  discounted  for  Fisher 
would  be  payable,  the  premium  might  rise  to  10  per  cent,  or 
over,  and  the  bank  gain  nothing  beyond,  or  not  so  much  as 
the  legal  interest  taken  upon  the  discount.  Besides  Henry 
Fisher  requiring  funds  in  the  United  States  must  have  paid 
a  premium  if  he  had  taken  bills  on  the  States,  instead  of  bills 
on  England.  It  will  be  remembered  too  that  when  8  per 
cent,  is  spoken  of  as  a  premium,  it  is  only  nominally,  not 
really  so :  when  added  to  the  9th,  it  makes  the  exact  dif- 
ference between  the  relative  value  of  British  gold  and  silver 
coins  in  sterling  and  Provincial  currency  as  fixed  by  law, 
although  the  Britishgoldcoins  are  intrinsically  rather  higher 
in  value ;  consequently  8  per  cent  is  lower,  and  must  under 
the  ordinary  state  of  trade  generally,  be  lower  than  individ- 
uals or  bodies  engaged  in  such  business  as  the  bank  of 
British  North  America  was,  could  charge  or  receive  without 
a  probability  of  loss. 

In  this  view  therefore  it  is  apparent  that  there  was  not 
only  proof  of  a  real  contingency,  but  also  that  the  excess  of 
2  per  cent,  was  a  fair  equivalent  for  the  risk. 

The  law  on  the  subject  is  very  well  stated  in  a  note  to 
Jones  V.  Davison  (a),  '^  It  being  the  intention  of  law,  whilst 
**  protecting  from  usury,  not  to  endanger  or  impair  contracts 
**  necessary  to  commercial  dealing  and  common  in  the  in- 
**  tercourse  of  men,  the  words  of  the  statute  do  not  apply  to 
**  cases  where  the  principal  and  interest  are  put  in  hazard 
*'  upon  a  contingency,  and  where  there  is  a  risk  that  the 
**  lender  may  have  less  than  his  principal  The  reason  is 
**  because  such  contingency  is  the  main  characteristic  of  con- 
**  tracts  of  trade,  and  therefore  taking  such  advance  of  money 
**  out  of  the  form  of  a  loan  it  renders  it  a  new  contract ; 
**  and  much  mischief  would  ensue  if  such  contracts  could  be 
**  shaken :  the  Court  however  still  exercising  its  discretion 
**  with  the  assistance  of  a  jury,  whether  the  contingency  be 
**  good  and  bona  fide  or  a  mere  shift  to  elude  the  statute. 

(a)  RM%  N.  P.  Caut  256. 
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"  Now  the  main  qualities  of  such  contingenoies  most  be  two,      1850. 
"  Ist   They  must  be  lawful :   and  2d.   Being  fair  and  rea-  thbbankof 

''  .  ,  Bbituh 

'*  sonable,  must  rebut  the  presumption  that  they  are  only      nobth 

"  covers  for  usury.    Within  this  description,  such  contin-     ,JX!Sf 

••  gencies  are  not  usurious."   *****   p.  267,  "  Every 

"  circumstance  by  which  a  contract  is  assimilated  to  a  loan 

'*  bears  the  aspect  of  corruption,  and  has  a  tendency  to  reveal 

"  the  moZa  fidM  of  a  usurious  contract    But  the  question 

"  whether  the  contract  is  in  substance  a  loan,  disguised  in  a 

"  shape  to  evade  the  law,  or  a  bona  fide  contract  of  another 

''  species,  belongs  to  the  decision  of  the  jury." 

The  whole  of  the  judgment  in  Hammett  v.  Yea  is  worthy 
of  the  most  attentive  consideration,  and  puts  the  question  of 
usury  in  its  proper  light.  Eyre^  C.  J.,  there  speaks  thus : 
''I  begin  with  stating  my  assent  to  the  proposition  that  where 
"  a  party  on  a  contract  for  a  loan  intentionally  takes  more 
"  than  5  per  cent,  per  annum  for  forbearance  of  the  loan, 
*'  he  is  guilty  of  usury.  But  I  add  to  it  this  further  propo- 
*'  sition,  that  whether  more  than  6  per  cent  is  intentionally 
*'  taken  upon  any  contract  for  such  forbearance,  is  a  mere 
"  question  of  fact  for  the  consideration  of  the  jury,  and  must 
"  always  be  collected  from  the  whole  of  the  transaction  as  it 
"  passed  between  the  parties,  and  I  am  of  opinion  that  it 
"  never  can  be  determined  that  any  particular  fact  consti- 
"  tutes  or  amounts  to  usury ,until  all  the  circumstances  with 
''  which  it  was  attended  have  been  taken  into  consideration." 
His  Lordship  adds  at  the  close,  **  If  it  be  proved  that  a  bill 
is  discounted  partly  in  cash  and  partly  in  bills  upon  Loncbn, 
payable  of  course  at  a  future  day ;  this  is  but  evidence  to 
prove  the  fact  in  question,  and  may  or  may  not  prove  that 
lact  according  to  the  explanations  which  may  be  given. 
If  more  than  6  per  cent  was  gained  by  the  transaction, 
the  excess  according  to  circumstances  might  be  usurious, 
or  might  arise  from  a  part  of  the  transaction  collateral  to 
the  mere  loan ;  lawful  in  its  nature,  and  extremely  conve- 
nient to  the  other  party ;  neither  unjjist  nor  oppressive ; 
eontraryneither  to  the  letter  nor  to  the  spirit  of  thestatute. 
**  Nor  do  I  think  there  is  any  danger  in  this  doctrine.  The 
**  transaotion  is  always  before  a  jury.    It  is  for  them  to  say 
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1850.  "  whether  it  is  a  device  or  a  fair  agreement  on  good  conside- 
THB  Bank  op  "  ration  ;  whether  if  there  be  any  overplus  after  the  five  per 
**  cent,  taken  for  discount,  it  is  properly  referable  to  some 
''  lawful  collateral  consideration  or  not ;  if  it  be  so  referable 
**  we  should  do  the  grossest  injustice,if  instead  of  distributing 
**  the  transaction  into  the  parts  of  which  it  is  composed,  we 
*'  were  by  a  strict  literal  construction  upon  evidence,  to  pro- 
**  nounce  the  contract  to  be  what  in  substance  it  is  not — a 
"  contract  for  mere  loan  and  forbearance." 

In  Caliot  v.  Walker  (a),  it  was  held  that  the  custom  in 
Liverpool  for  the  bankers  to  strike  a  balance  every  quarter, 
and  send  the  account  to  the  merchant,  and  then  make  that 
balance  carry  interest  as  principal  with  a  commission  of  5^. 
for  every  £100,  was  not  usury. 

In  Dowries  v.  Green{b),  Alderson,  B.,  puts  the  contingency 
on  a  broader  ground  even  than  the  cases  before  quoted. 
"  Where  an  agreement,"  says  the  learned  Baron,  **  for  the 
"  loan  of  money  is  subject  to  a  risk,  so  that  the  lender  may 
'^  make  more  or  less  than  5  per  cent.,  I  think  it  is  not  usu- 
**  rious."  "  Unless,"  he  adds,  "  the  agreement  were  for  an 
*'  excessive  amount  of  premium,  that  would  have  been  co- 
"  lourable,  and  would  have  raised  the  question  whether  it 
"  was  corruptly  made  in  order  to  evade  the  statute." 

In  the  case  before  us  there  was  not  only  the  absence  of 
proof  of  intended  usury ^  but  the  intention  was  distinctly  dis- 
proved. H.  Fisher  admitted  on  his  cross  examination  that 
there  had  been  a  practice  in  the  bank  which  he  was  quite 
aware  of,  to  charge  a  higher  rate  of  premium  for  bills  of 
exchange  when  the  payment  was  made  by  a  note  discounted 
at  the  bank,  than  when  made  in  cash  ;  that  he  felt  satisfied 
with,  and  grateful  for  the  accommodation  afforded  him  by 
the  bank,  and  never  thought  there  was  any  thing  usurious, 
tinfair  or  improper,until  after  the  commencement  of  the  suit. 
Mr.  Taylor,  the  manager,  stated  that  it  was  the  constant 
practice  of  the  bank  to  make  a  difference  in  the  rate  of  pre- 
mium on  bills  when  paid  for  by  a  discount,  and  that  the  rate 
often  depended  on  the  amount  of  funds  iheFredericton  branch 


(a)  2:ifMt.4d5. 


(h)  12  Af.  <t  TT.  481. 
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had  in  England,  and  that  at  the  time  of  this  transaction      1850. 
their  account  was  largely  overdrawn.  thbbankof 

It  cannot,  we  think,  be  held  that  the  practice  of  a  bank  to  n^ct 
sell  their  bills  of  exchange  on  England  or  other  countries  at  c^nn^ 
a  higher  rate  when  the  payment  is  to  be  made  therefor  on  a 
future  day,  than  when  made  in  cash  (which  is  the  real  nature 
of  the  present  transaction),  as  contended  for  by  the  defen- 
dants, necessarily  amounts  to  usury,  unless  the  difference  is 
80  excessive  as  not  to  admit  of  explanation  on  other  grounds, 
but  proves  it  to  be  a  mere  colour  for  usury. 

Bills  of  exchange  are  often  an  article  of  merchandise,  va- 
rying in  price  from  month  to  month,  and  sometimes  from  day 
to  day,  according  to  the  demand  at  the  time,  or  it  may  be, 
the  exigencies  of  the  persons  who  require  them  for  the  ordi- 
nary purposes  of  trade  or  remittance ;  and  it  might  as  well 
be  contended  that  the  practice  which  prevails,  to  make  a  dif- 
ference in  the  price  of  goods  or  payment  for  labour,  &c.,  by 
way  of  discount  in  favor  of  cash,  more  than  the  legal  interest 
for  the  period  of  credit  would  amount  to  on  bills  and  notes, 
would  be  usurious;  or  that  the  practice  of  banks,  bill  brokers 
and  others,  always  to  ask  a  higher  rate  for  bills  than  they 
are  willing  to  pay,  would  be  usurious  where  the  purchase 
or  sale  happened  to  be  connected  with  a  loan. 

Any  such  practice  may  be  attended  with  this  disadvan- 
tage ; — that  it  raises  a  suspicion  as  to  its  real  nature  and 
intent,  which  must,  where  a  contest  arises,  be  left  to  a  jury ; 
and  it  may  happen  that  the  same  excess  would  be  deemed 
usurious  in  a  case  where  the  rate  of  bills  are  higher  than 
ordinary,  which  would  not  be  deemed  usurious  where  the 
rate  was  lower — especially  in  cases  where  there  is  not  the 
same  opportunity  as  was  afforded  here  of  getting  at  the 
real  understanding  of  both  parties  at  the  time,  but  much 
must  be  left  to  inference. 

It  would  appear  to  us,  to  say  the  least,  a  far  safer  practice 
to  keep  matters  of  loan  and  of  sales  of  bills,  distinct  and 
independent  of  each  other. 

To  the  other  case,  on  the  same  note,  of  the  bank  against 
Henry  Fisher,  the  promisor,  in  which  the  rule  was  made 
absolnte  for  a  new  trial  at  the  last  term  on  a  point  that 
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1850.  did  not  arise  in  this  case,  namely,  the  improper  admission 
The  Bank  OP  ^'  evidence  (a),  the  observations  we  have  here  made  would 
apply  with  equal  force.  The  Court  being  satisfied  that  there 
must  be  a  new  trial  und^r  any  circumstances  in  that  case, 
did  not  think  it  right  to  delay  the  judgment,  especially  as 
the  consideration  of  the  present  would  enable  us  to  give 
an  opinion  on  the  question  of  usury,  alike  applicable  to  both. 
The  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 


Bbitibh 

NOBTH 
AXBRIOA 
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againt 
Fibbb: 


(a)  The  evidence  objected  to,  was 
an  agreement  between  the  manager 
of  the  bank  and  H.  Fisher^  relative 
to  a  previous  note,  of  which  the  one 
in  question  was  given  in  part  as  a 
renewal,  whereby  time  was  to  be 
given  to  Fisher  on  his  making  cer- 


tain payments.  The  learned  Judge 
considered  the  evidence  inadmis- 
sible, but  being  strongly  pressed  by 
the  defendant's  counsel,  it  was 
received  subject  to  objection. — 
[Bepobteb]  . 


Wtdnssday, 
12th  June. 


By  the  act  12 
Viet.  c.  29, 


THE  QUEEN  against  MAGEE. 


Allen  moved  in  Easter  term  last,  to  arrest  the  judgment 
i^lai^T^'  in  this  case  on  questions  reserved  at  the  trial,  under  the  act 
m^wmiS?  12  Vi<i1.  c.  30,  s.  67.  The  facts  appear  sufficiently  in  the 
t?^Mpfe^  judgment  of  the  Court.  He  contended  that  it  was  necessary 
harm,  at^mpt  for  the  indictment  to  charge  the  prisoner  with  having  com- 
OQB  bodily  ^^  mitted  the  offence  under  the  circumstances  and  with  the 
other  penon  intent  mentioned  in  the  act  of  12  Vict.  c.  29,  Schedule,  c. 
bodiiyharmbe?,  Art.  4,  and  that  the  intent  should  be  expressed  by  the 
perron  or  not,  technical  words  used  in  the  act.     Archbold*s  Grim.  PI. 

shall  be  guilty 

2??J°5yv"      (7th  ed).  49  50. 

Held,  that  an 

SSSS^^he  ^'  '^'  '^^^^^^j  Q-C*  contra,  contended  that  the  indictment 
ES^g*  mSSi.  ^^^  sufficient,  as  it  stated  the  intent  of  the  prisoner  to  do 
S'^iTaE^ou^  grievous  bodily  harm,  and  the  means  he  used  to  do  it.  At  all 
^eT^Sh  in.  ©vents,  the  conviction  was  good  for  the  assault  under  Art.  17 , 
pfevou^bo^w  which  declared,  that  whoever  on  a  trial  for  any  felony  which 
uSw^M^  included  an  assault,  should  be  convicted  of  an  assault,  should 
wMbftdrtie   be  guilty  of  a  misdemeanor.    Arch.  Grim.  PL  261. 

means  used 

to  manifeet  the  desifin  to  commit  a  felony  not  belxig  set  oat  with  snlfioient  particularity. 

Held  alro,  that  the  conviction  could  not  stand  for  an  assault,  as  the  act  lArt.  17]  did  not  apply 
where  the  indictment  was  defective,  bnt  where  the  evidence  proved  an  assault  under  circum* 
stances  not  amounting  to  a  felony. 

If  the  indictment  does  not  charge  a  felony  indnding  an  aaaaolt,  the  prisoner  cannot  be  con* 
victed  of  an  aaaaolt  onder  Art.  17. 
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Cur.  adv.  wit,         1860. 
Cabteb,  J.y  DOW  delivered  the  judgment  of  the  Court,  thb  qubir 


This  was  the  case  of  a  conviction  at  the  sittings  after  Hilary      ^ 
term  for  the  County  of  York,  in  which  certain  questions 
arose  at  the  trial,  and  have  been  referred  to  this  Court,under 
the  provision  of  the  late  Act  of  Assembly  12  Vict.  c.  SO. 

The  case  handed  to  us  by  Mr.  Justice  Carter  is  as  follows : 
''  The  first  count  of  the  indictment  charged  the  prisoner 
"  with  having  maliciously  assaulted  Joseph  Myshrall,  and 
"  maliciously  out  him  with  a  knife,  with  the  felonious  intent 
''  to  kill.  The  second  count  charged  a  similar  assault,  with 
"  intent  to  maim  and  disable ;  and  the  third  count,  with 
**  intent  to  do  grievous  bodily  harm  :  all  concluding  contra 
**for7na7n  siatuti. 

"  The  indictment  was  in  the  form  applicable  to  the  of- 
''  fences  provided  against  by  the  1  Wm.  4,  c.  17,  which  was 
**  repealed  by  the  12  Vict.  c.  29 ;  and  the  question  which 
*'  arises  is,  whether  this  indictment  properly  sets  out  an 
"offence  under  any  of  the  provisions  of  the  last  men- 
**  tioned  act. 

''  The  evidence  was  abundantly  sufficient  to  warrant  a 
**  conviction  under  the  terms  of  the  indictment  or  the  words 
''  of  the  Act  12  Vict.  c.  29.  The  jury  was  directed  that  if 
**  they  were  satisfied  that  the  prisoner  did  by  means  mani- 
"  festing  a  design  to  kill,  that  is,  by  cutting  Joseph  Myshrall 
"  with  a  knife,  cause  bodily  harm  to  him  with  intent  to  kill 
**  — or  did  by  such  means  attempt  to  kill  him — they  should 
"  find  him  guilty  on  the  first  count.  If  not  being  satisfied 
"  of  this,  they  thought  the  prisoner,  by  means  manifesting  a 
"  design  to  do  grievous  bodily  harm,  did  attempt  to  cause 
"  grievous  bodily  harm  to  Jos^h  MyshraU,  they  should  find 
"  him  guilty  on  the  third  count ;  and  to  state  whether  sup- 
"  posing  these  charges  amounting  to  felony  should  not  be 
"maintainable,  they  would  find  the  prisoner  guilty  of  a 
"  common  assault. 

**  Under  this  charge  the  jury  found  the  prisoner  guiKy  on 

the  third  count  of  the  indictment,  and  stated  they  would 

find  him  guilty  of  a  common  assault." 

We  are  of  opinion  that  the  indictment  is  insufficient,  and 
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1850.      that  the  conviction  cannot  stand  either  for  the  felony  or 

The  Queen    for  the  assault. 

SClose.  The  form  of  the  indictment  is  that  adapted  to  the  offence 
as  described  in  the  Act  of  Assembly  1  Wm,  4,  c.  17,  which 
was  repealed  by  the  consolidating  act,  12  Vict.  c.  29,  and  a 
very  material  difference  has  been  made  between  the  provi- 
sion of  the  two  acts  in  the  definition  and  proof  of  felonious 
assault.  The  enactment  of  1  Wm,  4,  c.  17,  so  far  as  appli- 
cable to  the  offence  now  under  consideration,  was  ''  that  if 
*'  any  person  shall  unlawfully  or  maliciously,  stab,  cut,  or 
''  wound  any  person,  with  intent  to  do  some  grievous  bodily 
''  harm,  he  shall  be  guilty  of  felony."  And  on  the  trial  the 
intent  might  be  implied  from  the  facts  and  circumstances, 
which  together  with  it  constituted  the  offence,  or  from  other 
acts  or  words  of  the  defendant,  from  which  the  jury  might 
be  satisfied  of  the  existence  of  the  intent ;  and  to  make  out 
the  offence  some  injury  to  the  person  was  necessary.  Arch, 
Crim,  PL  49.     Rex  v.  Phillips  [a). 

The  new  act  in  Art.  4,  c.  7  of  the  schedule  as  to  this 
offence,  provides  as  follows  :  '*  Whoever  shall  maliciously 
**  by  any  means  manifesting  a  design  to  cause  grievous 
''  bodily  harm,  attempt  to  cause  grievous  bodily  barm  to 
"  any  other  person,  whether  any  bodily  harm  be  caused  to 
"  such  person  or  not,  shall  be  guilty  of  felony.'' 

Here  the  design  or  intent  is  to  be  gathered  from  the 
means  used,  or  in  other  words,  from  the  facts  and  circum- 
stances of  the  assault,  and  the  offence  may  be  complete 
without  any  violence  to  the  person ;  for  instance,  an  attempt 
to  stab,  cut  or  strike,  might  constitute  a  felony  under  the 
new  act,  which  would  not  be  under  the  old ;  and  we  are  of 
opinion  that  if  the  means  used  are  not  set  out  with  sufiGicient 
particularity,  as  necessarily  to  manifest  the  design  which 
constituted  the  felony,  which  we  do  not  think  are  so  on  this 
indictment,  there  should  be  an  allegation  following  the 
words  of  the  act.  An  indictment  must  bring  the  fact  making 
an  offence  within  all  the  material  words  of  the  statute,  or 
the  words  contra  formam  atatuti  will  not  make  it  good.  2 
Hawk.  P.  C.  c.  25,  8.  11.  The  reason  for  this  particu- 
larity is  very  obvious. 

(a)  6  Eatt,  464. 


aintt 
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This  indictment  will  not  therefore  support  the  charge  of     1850. 
felony ;  and  it  necessarily  follows,  that  the  conviction  can-   thb  qdmji 
not  be  supported  for  the  assault  alone,  for  the  act  does  not     2C^  ^ 
apply  to  cases  where  the  indictment  is  defective,  but  where 
the  evidence  given  in  support  of  it  proves  an  assault  to  have 
been  committed,  but  not  under  the  circumstances  essential 
to  constitute  a  felony.    It  is  only  when  the  indictment 
charges  a  felony  including  an  assault,  that  the  defendant 
can  be  convicted  of  the  assault  under  the  clause  of  the  act . 
Here  the  indictment  charges  no  felony. 

The  judgment  must  therefore  be  arrested  and  the  pri- 
soner discharged,  upon  the  proper  certificate  to  be  sent  to 
the  keeper  of  the  gaol  of  the  county. 

Judgment  arrested. 


THE    PORTLAND    AND    LANCASTER    STEAM 
PERRY  COMPANY  against  PRATT. 

This  was  an  action  of  debt  for  the  recovery  of  three  calls  porJSiig°arohit 
or  assessment  on  stock  subscribed  for  by  the  defendant  in  J^c^^at^' 

the  stock 
■hoold  be  divided  into  two  handred  shares,  to  be  secured  in  snoh  manner  as  by  the  bye  laws  of  the 
eonmny  ahoold  be  directed,  and  should  be  paid  in  such  sums  and  at  such  times  as  the  directors 
sboiud  appoint :  Held,  that  it  was  not  essential  to  the  right  of  the  company  to  sue  for  calls  of  stock, 
(hat  bye  ulws  for  securing  the  same  had  been  made,  provided  the  directors  who  made  the  calls 
mn  dnly  appointed. 

The  act  of  incori)oration  required  the  first  meeting  of  the  company  to  bo  called  by  i.,  by  giving 
notice  in  one  or  more  of  the  newspapers  published  in  Saint  John  "  for  not  less  than  three  conse- 
"  cntive  weeks  immediately  before  the  day  appointed : "  Held.  1.  That  a  newspaper  containing 
anefa  a  notice,  and  having  the  name  of  A.  thereto,  was  evidence  of  the  notice,  and  that  A.  having 
attended  the  meeting,  it  would  be  presumed  that  the  notice  was  inserted  by  his  authority;  2.  That 
it  was  not  necessary  that  three  weeks  should  elapse  between  the  publication  of  the  first  notice 
and  Uie  day  of  the  meeting ;  but  that  a  publication  in  the  newspaper  for  three  consecutive  weeks 
was  eoAcient ;  and  3.  That  it  would  not  be  presumed  that  the  newspaper  was  published  more 
than  once  a  week— that  fact  (if  material)  should  have  been  shewn  affirmatively. 

Where  an  aet  of  incorporation  required  that  an  annual  meeting  for  the  choice  of  dirootors 
should  be  held  at  such  time  as  '*  by  the  laws  and  regulations  of  the  corporation  shonld  be  ap- 
pointed,'* an  election  made  at  a  meeting  held  under  an  order  of  the  directors,  at  which  meeting 
an  the  stockholders  were  not  present,  is  invalid.  The  law  regulating  the  annual  meeting  should 
be  made  by  the  stockholden,  and  not  the  directors  merely. 

SmiMc.  that  in  the  absence  of  any  bye  law  on  the  subfeot,  an  election  at  a  meeting  so  called, 
at  which  all  the  stockholders  were  present  and  voted,  would  not  be  void. 

A  person  named  in  the  act  of  incorporation  and  in  the  list  of  subscribers,  who  never  authorised 
his  name  to  be  oaed  or  held  any  shares  in  the  company,  ceases  to  be  a  member  thereof  after  the 
tat  meetinff  to  organise  the  company,  and  is  therefore  not  disqualified  as  a  juror,  in  an  action 
brought  by  than. 

A  varianoe  between  the  copy  of  declaration  delivered  and  the  Nisi  Prius  record,  which  did  not 
appear  to  have  milled  the  defendant  and  could  not  reasonably  do  bo,  is  not  a  ground  for  a  new 
tml.  If  diaooreted  befdre  the  trial,  it  might  be  amended  on  motion. 
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1850.      the  company.     At  the  trial,  before  Carter^  J.,  at  the  Saint 
Portland  and  John  circuit  in  Auoust  last,  it  appeared  that  the  plaintiffs 

Lancabteb 

stkam  Ferry  were  incorporated  by  an  Act  of  Assembly,  10  Vict.  c.  81,  the 
a^inat      third  section  of  which  declared  that  the  first  meeting  of  the 

Pratt 

company  should  be  called  by  Edward  Allison,  by  giving 
notice  of  the  time  and  place  of  such  meeting  in  one  or  more 
of  the  newspapers  published  in  the  city  of  Saint  John,  for  not 
less  than  three  consecutive  weeks  immediately  before  the  day 
appointed  for  holding  such  meeting.  In  order  to  prove  that 
the  meeting  was  called,  the  plaintiffs  gave  evidence  (sub- 
ject to  an  objection  by  the  defendant)  three  numbers  of  the 
Courier,  a  newspaper  published  in  Saint  John,eind  dated  res- 
pectively the  24th  April,  and  the  Ist  and  8th  May,  1847, 
being  three  consecutive  Saturdays,  containing  a  notice 
with  the  name  **  Edward  Allison''  thereto,  calling  a  general 
meeting  of  the  subscribers  for  shares  in  the  company,  to  be 
held  on  the  18th  May,  Mr.  Allison  was  present  at  this 
meeting :  the  defendant  was  also  present,  and  voted  for  the 
directors  which  were  then  chosen,  and  his  name  appeared  on 
the  list  of  stockholders  as  a  subscriber  for  five  shares,  and 
was  signed  by  Mr.  Allison,  with  the  defendant's  authority. 
At  a  meeting  of  these  directors  held  on  the  16th  December, 

1847,  an  instalment  of  tweuty  five  per  cent,  was  ordered  to 
be  paid  at  the  Commercial  Bank  on  the  1st  January,  1848, 
and  notice  of  this  was  published  in  the  Couriers  of  the  18th 
and  25th  December.  At  a  subsequent  meeting  on  the  28th 
Febru/iry,  a  further  instalment  was  ordered  to  be  paid  on 
the  1st  April,  and  notice  thereof  published  in  three  numbers 
of  the  Courier,  On  the  8th  May,  1848,  an  annual  meeting 
of  the  stockholders  was  held  in  pursuance  of  an  order  of  the 
directors^at  which  four  of  the  old  directors  were  re-elected, 
and  James  Travis  was  chosen  in  the  place  of  C  Brown,  one 
of  the  former  directors.  Neither  the  defendant  nor  Brown 
were  present  at  this  meeting.  At  a  meeting  of  three  of  these 
directors  (one  of  whom  was  Travis),  held  on  the  8d  July, 

1848,  a  further  assessment  upon  the  stock  was  ordered,  and 
notice  thereof  was  published  in  the  Courier,  in  the  same 
manner  as  for  the  former  calls.  No  bye  laws  were  ever 
made  by  the  company.    The  defendant  bad  been  called  on 
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by  the  secretary  of  the  company  for  payment  of  the  amount      I860. 
of  these  asseBBments,  and  had  promised  to  pay.      The  de-  poetulnd  and 
fendant's  counsel  moved  for  a  nonsuit  on  several  grounds,  sml^  febbt 
one]of  which  was  a  variance  between  the  Nisi  Prius  record     ^^iS' 
and  the  copy  of  the  declaration  delivered  to  the  defendant's      ^'^'"• 
attorney,  which  stated  the  assessment  to  be  payable  at  the 
Central  Bank.    The  learned  Judge  overruled  the  motion, 
and  left  the  following  questions  to  the  jury :  1st.  Whether 
the  defendant  assented  to  his  name  being  used  as  a  sub- 
scriber ;  2d.  Whether  the  calls  were  made  by  a  quorum  of 
the  directors  duly  appointed ;  and  8d.  Whether  the  pub- 
lications in  the  Courier  were  reasonable  notice  of  the  calls 
to  the  defendant.    The  jury  found  these  questions  in  the 
affirmative,  and  gave  a  verdict  for  the  plaintiff  for  £87  lOs,, 
the  amount  of  three  assessments. 

In  Michaelmas  term  last,  -4.  R.  Wetmore  obtained  a  rule 
nisi  for  a  new  trial  on  the  grounds  of — 1st.  The  improper  ad- 
mission in  evidence  of  the  Courier ,  without  proof  of  the  loss 
of  the  original  notice  given  to  tbe  printer  for  insertion,  and 
proof  of  Allison's  handwriting,  and  without  proof  that  the 
Courier  was  a  weekly  newspaper;  2d.  Misdirection  as  to 
the  notice  of  the  first  meeting  and  the  defendant  being  a 
stockholder;  8d.  That  the  verdict  was  against  law  and 
evidence,  because  no  bye  laws  were  made  to  authorise  the 
calling  of  an  annual  meeting,  and  there  could  be  no  cause 
of  action  until  the  stock  was  secured  by  the  bye  laws.  Angell 
&  Ames  on  Corp.  477.  481,  The  Thames  Tunnel  Company 
V.  Sheldon  (a),  were  cited  ;  4th,  That  Charles  SorreU  one 
of  the  jurors,  was  a  member  of  the  company,  of  which  the 
defendant's  counsel  and  attorney  were  ignorant  at  the  time 
of  the  trial ;  and  6th.  A  variance  between  the  Nisi  Prius 
record  and  a  copy  of  the  declaration. 

AUen  shewed  cause  in  Easter  term  last.  The  newspaper 
was  evidence  of  the  notice,  without  shewing  that  there  was 
an  original  written  notice  and  that  it  had  been  lost :  Allison 
also  adopted  it  as  his  act  by  attending  the  meeting,  The 
notice  was  published  in  three  consecutive  weeks,  and  that  is 
all  that  the  act  requires.     But  even  if  the  requirements  of 

(a)6B.(^C.841. 
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1850.      the  act  have  not  been  strictly  complied  with  in  this  respect, 
PoBTLANDAWDt^^  defendant  has  waived  any  objection  to  the  notice  by 
stilSSf^t  attending  the  meeting  and  voting  for  directors.     ATigeU  & 
^a^m^    Ames  on  Corp.  454.  457,  Rex  v.  Theodorick  (a),  MacheU 
^^^'^'      V.  Nevinson  (b).     It  was  not  necessary  to  constitute  the  de- 
fendant a  stockholder  that  he  should  have  actually  subscribed 
his  name;  if  he  adopted  the  act  of  another  person  in  putting 
down  his  name  (as  he  clearly  did  by  attending  the  meeting) 
he  is  bound  by  it — omnia  ratihibitio  retrotrahitur  et  mandato 
cequiparatur.    Neither  does  this  case  turn  on  the  particular 
meaning  of  the  word  "  subscriber"  as  the  case  of  The  Thmnes 
Tunnel  Company  v.  Sheldon  did :  there  also,  after  the  act  of 
incorporation  passed,  the  defendant  refused  to  have  anything 
to  do  with  the  company.     The  second  section  of  the  act 
declares  that  the  stock  shall  be  paid  in  such  sums  and  at 
such  times  as  the  directors  shall  appoint;  and  if  a  stock- 
holder refuses  to  obey  any  such  order,  the  law  gives  a  remedy 
against  him,  even  though  no  particular  remedy  is  given  by 
the  charter,  but  here  the  sixth  section  expressly  gives  a 
remedy  for  every  call  or  assessment.     The  provision  in  the 
second  section,  that  the  stock  is  to  be  secured  in  such  manner 
as  shall  be  directed  by  the  bye  laws,  is  not  imperative  on  the 
company :  if  they  choose  to  rely  on  the  personal  responsibility 
of  the  stockholders  without  taking  any  security  for  payment 
of  the  stock,  they  may  do  so ;  he  has  no  right  to  complain, 
and  cannot  set  it  up  as  a  defence  to  an  action  for  recovery 
of  calls  on  his  stock.  Angell  &  Ames  on  Corp,  573.     There  • 
is  nothing  in  the  charter  to  compel  the  company  to  make 
bye  laws,  and  in  the  absence  of  any,  the  order  of  the  direc- 
tors for  calling  the  annual  meeting,  was  a  sufficient  regulation 
of  the  corporation.     The  reasonableness  of  the  notice  of  the 
time  for  paying  the  assessments  was  properly  left  to  the  jury 
— ^no  particular  notice  being  specified  by  the  charter :  Rex  v. 
Theodorick ;  and  by  promising  to  pay  the  assessments  the 
defendant  waived  any  objection  on  account  of  the  want  of 
due  notice. 

On  the  other  grounds,  he  produced  an  affidavit  of  Charles 
Sorrellf  the  juror,  stating  that  he  did  not  sign  his  name,  or 

(a)  8  Eoitt  648.  (b)  11  Eoit,  84  u. 
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aathorise  it  to  be  signed  to  the  subsoription  list,  that  his      1B50. 
name  had  been  used  in  the  act  of  incorporation  without  his  Portland  ahd 
knowledge,  and  that  he  never  was  a  stockholder  in  the  bct^mIpubt 
eompany^never  took  any  part  in  its  proceedings,  and  had  no    ^^^S^ 
interest  in  it.    Also  an  afiSdavit  of  the  plaintiff's  attorney*  ^' 

stating  that  the  cause  had  been  entered  for  trial  at  the 
January  circuit  in  1849,  but  not  tried,  in  consequence  of 
which  the  defendant  obtained  the  costs  of  the  day.  He  con- 
tended that  as  the  defendant  might  have  discovered  the 
variance  when  the  Nisi  Prius  record  was  filed  in  January 
1849,  it  was  too  late  to  take  the  objection  after  another 
step  in  the  cause;  and  that  as  the  Nisi  Prius  record  agreed 
with  the  declaration  on  file,  a  variance  in  the  copy  delivered 
was  not  material,  and  was  not  a  ground  for  a  new  trial,  par- 
ticularly when  the  defendant's  attorney  had  not  sworn  tbat 
he  was  misled  by  it.  Leefman  v.  AUen  (a).  Doe  v.  Wylde  (b), 
Jones  ▼.  Ta^iam  (o). 

A.  R.  Wetmore  in  support  of  the  rule.  Unless  the  first 
meeting  was  propc'rly  called  the  whole  foundation  of  the 
plaintiffs'  case  fails — there  is  no  corporation  in  existence. 
It  should  have  been  shewn  that  the  first  meeting  was  pro. 
perly  called,  by  producing  the  original  notice  signed  by 
AUison,  or  proving  such  a  search  for  it  as  would  authorise 
the  admission  of  the  newspaper  as  secondary  evidence.  But 
even  if  this  was  not  necessary,  the  terms  of  the  act  have  not 
been  complied  with,  for  the  third  section  declares  that  notice 
of  the  meeting  shall  be  published  **  for  not  less  than  three 
"consecutive  weeks  immediately  before  the  day  appointed  for 
"  holding  such  meeting."  The  intention  was  that  twenty-one 
days  should  elapse  between  the  first  publication  and  the  day 
of  meeting,  but  here  there  were  only  nineteen  days.  This 
is  a  defect  that  cannot  be  waived.  It  should  also  have  been 
proved  that  the  Cowrier  was  only  a  weekly  newspaper.  The 
defendant  was  not  a  subscriber  within  the  meaning  of  the 
act :  if  he  even  authorised  his  name  being  signed  to  the  list, 
it  was  before  the  act  of  incorporation  passed,  and  therefore 
according  to  the  case  of  The  Thames  Tunnel  Company  Y.Shel" 
don,  he  is  not  liable  to  be  sued.    Unless  the  charter  gives  a 

(a)  S  Wat.  160.  (b)  2B.dt  Aid.  472.  (e)  8  Taunt.  034. 
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I860,  olear  right  to  sue,  the  construction  must  be  in  favor  of  the 
PoRTULNDAHD  pubUc.  Now  thcrc  is  no  authority  given  to  sue  a  subscriber : 
sto^^^t  the  sixth  section,  which  gives  the  power  to  sue,  uses  the 
^aSSn!^  term  *'  shareholder/'  and  the  distinction  between  a  sub- 
^*^^'  scriber  and  a  shareholder  is,  that  the  latter  is  a  person  who, 
after  the  first  meeting  when  the  company  is  organised,  com- 
plies with  the  terms  of  the  act.  If  a  subscriber  can  be  sued 
at  all,  it  is  not  until  after  the  stock  has  been  secured  by  the 
bye  laws,  in  the  mode  directed  by  the  second  section  of  the 
charter :  it  was  necessary  for  the  security  of  the  public, 
dealing  with  the  company,  that  the  stock  should  be  secured. 
The  fourth  section  directs  a  general  annual  meeting  of  the 
stockholders  to  be  held,  for  the  election  of  directors,  ''  at 
**  such  time  and  place  as  by  the  laws  and  regulations  of  the 
'*  corporation  may  be  appointed."  No  annual  meeting  could 
be  called  until  bye  laws  for  the  purpose  were  made,  which 
not  having  been  done,  all  the  acts  of  that  meeting  were  void, 
even  if  the  company  was  not  functus  officio  by  not  complying 
with  the  provisions  of  the  charter  in  calling  thefirst  meeting. 
The  defendant  was  entitled  to  express  notice  of  the  call :  it 
should  not  have  been  left  to  the  jury  whether  the  publication 
in  the  Courier  was  a  reasonable  notice.  The  plaintiffs  are 
estopped  by  the  act  of  incorporation  and  by  the  list  of  sub- 
scribers put  in  evidence,  from  saying  that  Sorrell  was  not  a 
stockholder.  The  rules  of  Court  require  that  a  copy  of  the 
declaration  shall  be  served  on  the  defendant's  attorney,  and 
if  there  is  a  variance  he  has  a  right  to  take  advantage  of  it 
Leeman  v.  Alien  is  an  authority  for  the  defendant,  because 
here  the  objection  was  taken  at  the  trial.  The  other  cases 
cited  are  distinguishable,  because  in  England  an  issue  roll 
is  delivered  to  the  defendant's  attorney,  and  if  he  returns  it 
to  the  plaintiff's  attorney  without  making  any  objection  on 
account  of  a  variance,  he  is  properly  estopped  from  taking 

the  objection  afterwards. 

Cur.  adv.  vulu 

Cabteb,  J.,  now  delivered  the  judgment  of  the  Court. 
This  case  must  turn  on  the  provisions  of  the  act  10 
Vict.  c.  81,  under* which  the  plaintiffs  are  incorporated. 
We  see  nothing  in  the  general  act  6  Wm.  4,  c.  83,  relating 
to  corporations,  which  will  affect  the  case. 
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The  first  section  incorporates  Edward  AUiaon  and  cer-      1850. 
tain  other  persons  by  name — among  them  Charlea  Sorrell  Portland  amd 
—their  associates,  successors  and  assigns,  as  a  body  politic  steam  f^t 
and  corporate,  for  the  particular  purpose  indicated  by  the     ""^^^T 
corporate  name. 

The  second  section  enacts  that  the  capital  stock  shall  be 
£2,000,  divided  into  two  hundred  shares  of  £10  each,  to  be 
secured  in  such  manner  as  by  the  bye  laws  of  the  said  com- 
pany shall  be  directed,  and  shall  be  paid  in  stick  sums  and 
at  such  times  as  the  directors  shall  from  time  to  time  appoint. 

The  third  section  enacts  that  the  first  meeting  of  the 
company  shall  be  held  at  the  city  of  Saint  John^  and  shall 
and  may  be  called  by  Edward  Allison^  Esquire,  (or  in  case 
of  his  death,  neglect,  or  refusal,  by  any  two  of  the  company,) 
by  giving  notice  of  the  time  and  place  of  such  meeting  in 
one  or  more  of  the  newspapers  published  in  the  said  city,  for 
not  less  than  three  consecutive  weeks  immediately  before 
the  day  appointed,  when  five  directors,  being  subscribers  for 
stock  in  the  said  company,  shall  be  chosen — three  to  be  a 
quorum — ^who  are  to  choose  one  of  their  number  to  be  pre- 
sident ;  which  president  and  directors  shall  serve  until  others 
are  chosen  in  their  place^  and  shall  have  power  and  authority 
to  manage  the  concerns  of  the  said  corporation. 

The  fourth  section  then  provides  for  annual  meetings  of 
the  corporation  at  such  time  and  place  as  hy  the  laws  and 
regulations  of  the  said  corporation  shall  be  appointed — at 
which  annual  meeting  five  directors  are  to  be  chosen,  of  whom 
the  president  is  to  be  one ;  which  directors  are  to  continue 
in  office  for  one  year, or  until  others  are  chosen  in  their  place. 

The  sixth  section  enacts  that  each  and  every  shareholder 
in  the  said  corporation  shall  be  held  liable  to  the  said  com- 
pany for  each  and  every  call  or  assessment  made,  not 
however  to  exceed  in  amount  the  stock  so  subscribed,  and 
shall  and  may  be  sued  for  by  the  said  corporation,  and 
recovered  in  any  Court  of  record  within  the  Province. 

The  act  then  specifically  provides  for  an  action  in  the 
name  of  the  corporation  against  every  shareholder  for  the 
laeorery  of  each  call  or  assessment  on  the  stock  subscribed 
for.    13ie  direetors  are  to  make  the  calls  or  assessments  at 
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1860.      such  time  or  times  and  iu  sucb  sum  as  they  may  appoint. 

PoBTLANDAND  ^^^  ^^^  P^^s  ^0  restrictiou  on  the  direotors  in  the  exercise 

^SS^^Y  of  this  function,  by  any  reference  to  the  bye  laws  which  the 

^^S^S'    stockholders  may  make — nor  does  it  provide  for  any  par- 

ticular  mode  of  notice.    All  that  would  seem  to  be  required 

would  be  a  notification  with  which  the  stockholders  may  be 

proved  or  presumed  to  be  acquainted. 

The  case  turns  upon  the  authority  of  the  persons  acting 
as  directors.  1st.  Whether  there  was  a  lawful  meeting,  and 
they  duly  chosen  thereat.  2d.  Whether  they  made  certain 
calls  or  assessments  of  stock.  8d.  Whether  the  defendant 
was  liable  therefor  as  a  stockholder,  shareholder  or  sub- 
scriber ;  and  there  was  a  4th  question  as  to  the  disqualifi- 
cation of  Charles  SorreU^  one  of  the  jurors.  And  6th.  A 
variance  between  the  copy  of  declaration  delivered  to  the 
defendant's  attorney  and  the  setting  out  of  the  declaration 
in  the  Nisi  Prius  record. 

It  does  not  appear  to  us  that  the  objection  taken  to  the 
whole  action,  on  the  ground  that  no  bye  laws  were  made  by 
the  company  for  securing  the  stock,  or  appointing  the  days 
for  holding  the  annual  meeting,  can  be  supported.  The 
making  bye  laws  is  not  necessarily  preliminary  to  making 
calls  of  stock,  nor  t&re  the  stockholders  absolutely  required 
by  the  act  to  make  bye  laws,  though  it  is  to  be  supposed  they 
would  do  so.  As  the  directors  have  power  to  carry  on  the 
business  of  the  company,  and  so  consequently  bind  the  com- 
pany by  engagements  made  and  for  debts  incurred  by  them 
to  third  persons,  and  the  joint  property  or  stock  is  alone 
responsible  for  such  debts  and  engagements ;  it  is  essential 
that  the  power  to  call  in  the  stock  should  not  be  dependent 
on  any  act  of  the  stockholders,  after  the  directors  are  once 
appointed,and  do  incurliabilitiesonbehalf  of  the  company — 
for  in  that  case  there  would  be  no  security  to  persons  dealing 
with  the  directors.  It  is  equally  essential  however  to  shew 
thatthe  directors  who  made  the  calls  were  lawfully  appointed, 
that  is,  chosen  at  a  meeting  duly  called  under  the  act.  To 
prove  the  notice  of  the  first  meeting,  three  numbers  of  the 
New  Brunswick  Courier,  a  newspaper  published  in  the  city 
of  Saint  John,  were  tendered  and  received   in  evidence, 
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subject  to  an  objection  made  as  to  their  admissibility  without      1B50. 
proof  of  the  original  paper  given  to  the  printer  for  insertion,  pobtulmo  ak d 
signed  by  Mr.  Allison^  being  produced.     In  these  three  stjujcfuSt 
numbers  of  the  Courier^  published  respectively  on  the  24th    ^^*S^SS 
Aprils  1st  and  8th  May,  1847 — being  three  consecutive  Sa*  "' 

turdayg — ^was  a  notice  having  thereto  the  name  of  Edward 
Allison,  calling  a  general  meeting  of  the  stockholders  of  the 
company y  to  be  held  on  the  18th  May,  at  which  meeting  Mr. 
AUiaon  was  present. 

It  appears  to  us  that  the  newspapers  themselves  are  made 
by  law  evidence  of  the  notice,  and  that  it  would  be  presumed 
the  notice  bearing  the  name  '* Edward  AUiaon**  was  inserted 
by  him,  or  under  his  authority,  recognized  as  it  was  by  his 
appearing  and  acting  under  it.  We  think  also,  that  the  act 
of  incorporation  does  not  require  that  three  weeks  should 
elapse  from  the  time  of  the  publication  of  the  first  notice 
before  the  day  appointed  for  holding  it — but  that  it  is  suffi- 
cient if  it  be  published  in  the  newspaper  three  consecutive 
weeks ;  and  that  it  will  not  be  presumed  the  Courier  was 
published  more  than  once  a  week,  even  on  the  supposition 
that  the  insertion  in  every  number  of  the  paper,  if  published 
oftener,  were  necessary.  The  defendant  if  he  wished  to 
raise  the  question,  should  have  shewn  affirmatively  that  the 
paper  was  published  oftener  than  once  a  week,  but  this  it 
^8  notorious  could  not  be  done. 

We  think  therefore  the  first  meeting  was  duly  called, 
and  as  it  appeared  that  the  defendant  was  present  at  that 
meeting  and  voted  for  directors,  that  his  name  was  on  the 
list  of  stockholders  as  a  subscriber  for  five  shares,  and 
though  not  subscribed  by  himself,  yet  that  when  called  on  for 
his  assessment  on  the  stock  he  promised  to  pay  it,  there  was 
sufficient  evidence  to  leave  to  the  jury,  and  their  finding  on 
that  point  was  correct.  As  the  act  declares  that  the  directors 
appointed  at  this  meeting  were  to  continue  until  others  were 
duly  chosen  in  their  place  at  an  annual  meeting,  and  the 
annual  meeting  is  to  take  place  by  a  bye  law  or  regulation  of 
the  corporation,  that  is,  of  the  stockholders,  not  the  directors 
merely ;  and  as  no  such  appointment  was  proved  to  have 
been  made»  the  question  comes  up— whether  any  subsequent 
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1850.     election  of  directors  de  facto  could  be  valid,  or  displace  those 
poBTLAND  AMD  fi^s*  choseo.     The  proof,  it  appears  to  us,  was  sufficient  to 
sisiM^EBBT  siiew  that  the  two  calls  or  assessments,  the  16th  December, 
^^     1847,  and  the  28th  February,  1848,  were  made  by  the  direc- 
"'      tors  duly  chosen,  and  we  think  the  publication  of  the  calls  in 
the  Courier,  coupled  with  the  particular  notice  proved  by 
Dalton  to  have  been  given  to  the  defendant,  would  be  suf- 
ficient in  that  respect.    He  made  no  objection  to  the  notice, 
but  on  the  contrary,  promised  payment. 

As  to  the  call  made  on  the  8d  July,  1848,  we  think  other- 
wise.  That  call  was  made  at  a  meeting  of  directors,  at  which 
were  present  acting  as  directors,  James  Travis,  Israel  Merritt 
and  James  De  Wolfe  Spurr — a  bare  quorum.  Now  James 
Travis,  one  of  the  three,  was  not  chosen  a  director  on  the 
first  occasion;  but  it  was  proved  that  an  annual  meeting  was 
held  on  the  8th  May,  1848,  in  pursuance  of  an  order  of  the 
directors — not  under  any  law  of  the  corporation,  at  which 
meeting  four  of  the  old  directors  were  re-elected,  and  James 
Travis  elected,  while  Charles  Broton,  one  of  the  first  direc- 
tors, was  not  elected.  It  is  true  Brown  stated  he  had  sold 
his  stock,  but  it  did  not  appear  at  what  time  this  was  done; 
but  whether  he  ceased  to  be  a  director  or  not  is  not  the  ques- 
tion, but  whether  James  Travis  was  duly  chosen  a  director. 
We  will  not  undertake  to  say  that  an  annual  meeting  held 
by  order  of  the  directors,  and  the  election  made  thereat, 
would  necessarily  be  void  where  the  corporation  had  neg- 
lected to  make  a  bye  law  appointing  an  annual  day.  An 
extreme  case  might  be  supposed  of  all  the  stockholders  being 
present  and  all  uniting  in  the  choice  of  directors;  and  per- 
haps other  cases  might  be  supposed,  which  we  can  hardly 
say  would  be  invalid ;  but  we  do  not  think  there  is  any  suf- 
ficient evidence  in  regard  to  the  meeting  of  the  8th  May, 
1848,  for  us  to  pronounce  that  it  would  be  a  good  meeting 
for  the  choice  of  directors.  Neither  the  defendant  noi  Brown 
were  present  at  it.  It  appears  to  us  therefore  the  plaintiffs 
failed  in  proof  of  the  defendant's  liability  for  the  last  call, 
and  the  verdict  can  only  stand  for  the  other  two  calls 
amounting  to  £26. 

As  to  the  objection  to  the  juror,  Charles  Sorrell,  which 
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comes  up  upon  affidavit  and  was  not  taken  by  challenge :  as      1850. 
it  appears  he  did  not  authorise  his  name  to  be  subscribed  and  „ 

*^*^  POHTLAND  AND 

never  acted  as  a  stockholder,  we  do  not  think  he  continued  STOri^FE^T 
a  member  of  the  corporation  after  the  first  meeting,  although     ^^^rmi^ 
named  in  the  act.    After  the  act  goes  into  operation,  the      ^r^tt. 
stockholders  must  be  such  by  virtue  of  holding  certain  shares 
of  stock ;  and  it  is  clear  Charles  SorreU  held  no  shares  of 
stock  at  the  time  of  the  trial  or  at  any  time.    The  objection 
therefore  cannot  prevail. 

As  to  the  variance  between  the  copy  of  declaration  and 
Nisi  Prius  record ;  there  was  evidently  a  mistake  in  the  copy 
in  naming  the  Central  Bank  instead  of  the  Commercial  Bank 
as  the  place  appointed  for  paying  the  assessments.  As  the 
Central  Bank  is  held  at  Fredericton,  and  has  no  banking 
house  or  office  in  Saint  John,  the  defendant's  attorney  could 
hardly  doubt  that  there  was  a  mistake  in  the  copy,  and  as  he 
never  sought  to  have  it  rectified  or  to  take  advantage  of  it 
until  the  trial,  and  there  is  nothing  to  shew  that  he  was 
misled  or  that  the  defendant  has  been  at  all  damnified  by 
the  mistake,  we  do  not  think  this  a  ground  for  granting  a 
new  trial,  the  Nisi  Prius  record  itself  being  right.  It  would 
rather  seem  the  ground  of  a  motion  before  the  trial  if  dis- 
covered in  time.  If  not»  the  Court  must  judge  whether  the 
defendant  could  have  been  prejudiced  by  it,  or  whether  it 
was  material  to  the  merits  of  the  case,  as  appearing  at  the 
trial ;  so  as  not  to  give  more  effect  to  a  mistake  in  the  copy 
of  deelaratiouy  than  there  would  be  in  a  mistake  on  the 
record  itself,  which  under  like  circumstances  would  be 
amendable  under  the  Act  of  Assembly. 

The  verdict  therefore  may  stand  we  think,  for  the  two 
calls  of  £12  lOf  •  each,  being  the  debts  stated  in  the  second 
and  third  counts;  and  a  rule  made  to  reduce  the  debt  reco- 
vered from  dgST  10».  to  £26,  and  the  verdict  confined  to 

those  eoonts. 

Bule  accordingly. 
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1850. 


M'KENDRICK  against  PURDON. 

A.  being  the  Gase  for  diverting  a  water  course  from  the  plaintiff's  mill> 
ij^hrou^  °'  tried  before  Street ,  J.,  at  the  Northuurriberland  circuit  in  Sep' 
ran. panted  to  tembcr  last.  It  appeared  that  in  1886,  John  Cuppage  was 
aMi«ni8.  the  the  owuer  of  lot  P,  on  which  he  had  built  a  mill,  and  WUliaTn 
waten  of  the    Walter  being  the  owner  of  lot  No.  18,  through  which  a  stream 

■tream  anci  the  , 

ma^a*^dam  ^*^'®^  GHUis'  biook  Pan,  couveyed  to  Cvjppage  and  White, 
oni^'°a^°^  ^^^^^  heirs  and  assigns,  the  right  to  the  water  of  this  brook 
SoSfacwStot  ®^  running  through  lot  No.  13,  '*  together  with  the  exclusive 
}nto\ot  p  on  "  Hgbt  and  privilege  of  erecting  a  dam  or  dams  thereon  or 
^'^^  I;  ^1'' across  the  said  brook,  and  cutting  a  trench  or  channel 
t(e^?^hieh  **  therefrom  across  the  said  lot  No.  18,  and  aho  across  the 
Sfwfi^d'"  "  lot  0,  into  the  lot  P,  for  the  conveyance  of  the  water 
iSSto^thr*  "  of  the  said  brook  into  the  lot  P."  Under  this  deed, 
^leTi^i  Ouppage  made  a  dam  across  the  brook  and  cut  a  trench 
^^c^who  through  lot  0,  but  not  across  No.  13,  which  not  being  found 
the  ownerof  to  auswer  the  purpose,  was  abandoned  by  him  after  one  year, 
whioii  he  made  He  then  wishing  to  convey  the  water  to  his  mill,  and  being 
and  trench:     in  doubt  whether  the  deed  would  authorize  him  to  make 

Held,  that  he 

had  a  right  to  another  dam  and  trench,  made  a  parol  agreement  for  that 

do  this  under 

gj  deed,  and  purpose  with  James  Walter,  who  had  become  the  owner  of 
witSTc  md  not  ^^*  ^^»  ^^  which  he  was  to  give  £10  for  the  right  of  cutting 
MitwSu-  ^^^  second  trench,  and  20«.  a  year  for  the  privilege  of  re- 
psfie""  pairing  it,  as  long  as  he  held  the  place.  The  right  which 
■he^e^otaue  C'l^pp^^^^  a^^  White  had  under  the  deed  vested  in  the  plain- 
to  lot  18.         f^[g^  ^^^  ^]^Q  defendant  was  in  possession  of  lot  18,  though  no 

conveyance  to  him  was  proved.    It  is  not  disputed  that  the 
defendant  had  diverted  the  water  from  the  mill. 

The  learned  Judge  directed  the  jury  that  as  the  first  trench 
did  not  cross  lot  18,  it  was  not  a  complete  exercise  of  the 
grantee's  right  under  the  deed,  and  if  that  dam  and  trench 
was  insufficient  to  convey  the  water  into  lot  P,  Cwppage  had 
a  right  to  make  a  second  dam  and  trench  ;  and  that  the  sub- 
sequent parol  agreement  did  not  destroy  his  right  under  the 
deed.     Verdict  for  the  plaintiff. 

In  Michaelmas  term  last,  J,  A.  Street,  Q.G.,  obtained  a 
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role  niai  for  a  new  trial,  on  the  ground  of  misdirection ;  and      1850. 
cited  Hewlina  v.  Shippam  (a),  Fentiman  v.  Smith  (b),AngeU  m'Kendmot 
an  Water  Cawraes  62,  2  Chit.  PL  788,  Lawrmce  v.  MDow-     ^^^s. 
all  (c),  QreenL  Evid.  a.  189,  Rose.  Evid,  86. 

Johnson  shewed  cause  in  Easter  term  last.  The  first 
trench  did  not  correspond  with  the  one  authorised  by  the 
deed,  it  did  not  cross  lot  No.  18,  therefore  it  was  not  an 
execution  of  the  license  granted  by  the  deed ;  and  if  the  first 
trench  did  not  answer  the  purpose,  the  grantee  or  his  as- 
signee had  a  right  to  cut  another.  A  right  to  a  water  course 
is  not  destroyed  by  the  owner  of  it  altering  the  course  of  the 
stream.  Hall  v.  Svnft  (d).  The  deed  gives  the  privilege  of 
erecting  **  a  dam  or  dams ;"  evidently  shewing  that  the 
parties  contemplated  that  it  might  be  necessary  to  erect 
more  than  one.  So,  by  the  conveyance  of  the  right  and  title 
to  the  brook,  and  the  privilege  of  erecting  dams,  by  neces- 
sary implication  was  conveyed  the  right  to  cut  any  trench 
necessary  to  convey  the  water  from  those  dams.  The 
intention  wasthat  the  grantee  should  have  a  supply  of  water 
for  his  mill.  As  the  deed  gave  no  particular  course,  it  was 
competent  for  the  parties  to  abandon  the  old  trench  and  cut 
a  new  one  without  a  new  deed ;  or  even  if  it  should  be  consi- 
dered that  the  first  trench  was  an  execution  of  the  license 
given  by  the  deed,  that  was  abandoned  and  a  parol  license 
given  to  cut  another ;  and  that  parol  license  having  been 
executed,  was  not  revocable  at  the  pleasure  of  the  grantor. 
AngeU  on  Water  Courses  (2d  ed.),  64,  65. 

/.  A.  Street,  Q.  C,  in  support  of  the  rule.  The  deed 
only  gave  the  right  to  cut  one  trench,  and  that  right  having 
been  executed,  whether  it  answered  the  purpose  or  not,  the 
grantee  had  no  right  to  cut  another.  Even  if  the  deed  will 
bear  a  different  construction,  Cuppage  had  put  uponit  the  con- 
Btruetionfor  which  I  contend,  by  making  the  subsequent  parol 
agreement.  The  second  trench  was  cut  under  a  new  agree- 
ment, and  a  new  consideration  was  given  for  the  right,  and 
that  license  being  by  parol  was  revocable  by  the  grantor. 
AngeU  on   Water  Cov/raes  62.     This  agreement  was  an 

ia)  SBdt  C.  221.  (b)  4  East,  107. 

ie)  Bert.  JR.  288.  (d)  4  Bing,  N.  C,  881. 
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1850.  admission  by  Cv/ppage  that  he  bad  no  right  under  the  deed 
M  KENmiicK  *^  ^^*  ^^^  second  trench,  and  also  estops  the  plaintiff  who 
puBD^i.  claims  under  Cuppage.  Oreenl.  Evid.  8.  189-  [Carter,  J. 
What  right  do  you  shew  in  the  defendant  to  revoke  the 
license,  if  it  was  only  a  parol  one?  Parker,  J.  You  shewed 
no  privity  of  estate  between  the  defendant  and  Janiea  Walter. 
If  the  defendant  has  a  title,  it  may  be  that  he  purchased 
subject  to  the  plaintiff's  right.]  The  defendant  was  in  pos- 
session, and  prima  facie  he  was  the  owner. 

Cur.  adv.  vvlt. 

Carter,  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  the  case  for  diverting  a  water  course, 
by  which  the  plaintiffs  mill  was  supplied  with  water.  The 
right  to  this  water  was  originally  in  WiHiam  Walter,  under 
whose  title,  in  fact,  both  the  plaintiff  and  defendant  claim : 
the  former  as  deriving  from  him  title  to  the  water,  and  the 
latter  to  the  lot  No.  13  through  which  it  flows ;  though  as 
regards  the  defendant,  no  title  to  No.  18  whatever  is  proved, 
beyond  the  fact  of  a  possession  of  no  long  standing.  [His 
Honor  then  stated  the  facts.] 

The  defendant's  counsel  complains  of  a  misdirection,  on 
two  grounds,  contending  first — that  the  deed  itself  only  gives 
the  right  of  making  one  dam  and  trench,  whether  that  effect- 
ed the  proposed  object  or  not;  and  secondly — that  even  if  the 
deed  would  bear  a  different  construction,  Cuppage  having 
put  the  former  construction  on  it,  by  making  a  subsequent 
agreement  with  James  Walter,  he  and  all  claiming  under 
him  are  now  estopped  from  availing  themselves^of  the  latter 
construction. 

We  are  of  opinion  that  the  direction  of  the  learned  Judge 
was  correct.  The  proper  construction  of  the  deed  to  Gup- 
page  is  that  it  gave  him  a  right  to  make  such  dam  or  dams 
and  a  trench  therefrom,  as  would  convey  the  water  from 
Oillis'  brook  into  lot  P.  Had  the  first  dam  and  trench  ef- 
fected that  purpose,  it  might  not  have  been  within  his  right 
to  make  another  ;  but  as  the  first  failed  in  its  object,  it  cer- 
tainly was  open  to  him  under  the  deed  to  make  another. 
Nor  can  his  subsequent  parol  agreement  with  James  Walter 
affect  that  right ;   at  all  events  it  could  not  do  so  beyond  the 
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time  that  agreement  was  in  force,  and  certainly  not  as  re-      1850. 
garde  the  defendant,  who  does  not  shew  that  he  is  vested  m'kempbics 
with  the  right  or  title  of  James  Walter,  fdmUn. 

We  refer  to  the  case  of  Hodgson  y. Field  (a),  as  presenting 
circumstances  somewhat  analagous  to  the  present,  and  con- 
firming the  construction  we  have  put  on  the  deed  to  Cuppage. 
The  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 

(a)  7  East,  613. 


MONTGOMERY  against  M'NAIR. 

Assumpsit  on  a  promissory  note  for  JL'200,  made  by  the  J p^SmSwoiy  ° 
defendant  in  favor  of  the  plaintiff,  dated  the  14tb  /itZy,1841,f^°JS\5*inmi- 
payable  as  follows:— £50  in  Oc^ofcer  then  next ;  £50  in  J^M^y»SSdiit*p1^- 
1842;  £50  in  July,  1843;  and  the  remaining  £50  in  July,  fotlude^e 

1  o  4  /I  o'  rromise 

io*4-  within  Blx 

Plea — that  the  defendant  'lid  not  undertake  or  promise  SSn^tLat^thcT" 
within  six  years  next  before  the  exhibiting  of  the  plaintiffs  of''^\1oD?u!d 
bill,  in  manner  and  form  as  the  plaintiff  has  complained  onhem  ac^^^^ 
against  him.    Replication — that  the  several  causes  of  action  piaintiffwithin 
and  each  and  every  of  tbem  did  accrue  to  the  plaintiff  within  on  which  iBsue 

was  joined : 

six  years  before  the  exhibiting  of  the  bill.  Heia.  ^at 

At  the  trial  before  Street^J.^  at  the  last  liestigouche  circuit,  Ea^e  bSln^bad 
it  appeared  that  the  action  was  commenced  in  the  latter  ^e^p^ofof'' 
part  of  the  year  1848,  more  than  six  years  after  the  second  ^VepfJnSff. 
instalment  of  the  note  came  due.     A  verdict  was  taken  for  of  MUon^nthe 
the  plaintiff  by  consent  for  the  whole  amount  of  the  note,  mentThayUig ' 
subject  to  be  reduced  to  the  two  last  instalments  if  the  Court  S^n^sixTean 
should  think  the  recovery  of  the  others  was  barred  by  the  tion  was 
statute  of  limitations.    Accordingly,  in  Michaelmas  term  eonil not  reoo- 

Ter  them. 

last,  Allen  obtained  a  rule  nisi  for  that  purpose,  and  cited 
Hemp  ▼.  Oarland  (a). 

D.  S.  Kerr  shewed  cause  in  Easter  term  last.  The  plea 
should  have  been  confined  to  the  two  first  instalments  of  the 
note,  which  were  due  more  than  six  years :  it  is  bad  as  to 

(a)  4  «.  B.  519. 
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1850.  the  two  last  instalments,  and  being  bad  in  part  is  bad  al- 
MoNTooMBBT  togethet.  Steph.  PL  (4th  ed.)  486,  Webb  v.  Martin  (a). 
]^*i^.  The  case  of  Gray  v.  Pindar  (6),  is  exactly  in  point.  It 
was  an  action  on  a  promissory  note  payable  by  instalments 
some  of  which  were  barred  by  the  statute  of  limitations,  but 
the  defendant  not  having  confined  his  plea  to  those  instal- 
ments, it  was  held  bad.  A  repleader  cannot  be  awarded  in 
this  case,  because  the  defendant  made  the  first  default  in 
the  pleading.  2  Saund.  819  d.  The  question  about  the 
statute  of  limitations  does  not  necessarily  arise,  in  con- 
sequence of  the  form  of  the  plea. 

Allen  in  support  of  the  rule.  There  is  no  doubt  that  the 
plea  would  have  been  bad  on  demurrer,  but  the  plaintiff  has 
waived  the  objections  to  it  by  pleading  over — the  form  of 
his  replication  cures  the  defects  in  the  plea.  In  the  cases 
cited,  the  pleas  were  demurred  to,  but  here  no  objection 
was  taken  even  at  the  trial,  the  agreement  being  that  the 
verdict  should  be  reduced,  if  the  two  first  instalments  were 
barred.  The  proof  of  the  issue  raised  by  the  replication  is 
on  the  plaintiff,  who  was  bound  to  prove  that  each  of  the 
causes  of  action  accrued  within  six  years,  and  the  mode  of 
ascertaining  this  is  to  inquire  when  he  might  have  brought 
his  action  for  the  two  first  instalments.  Hemp  v.  Garland  (c). 
Assumpsit  lies  for  each  instalment.     Bylea  on  Bills  264. 

Cur.  adv.  vult. 

Garter,  J.,  now  delivered  the  judgment  of  the  Court. 
Whatever  informality  there  may  be  in  the  plea  or  repli- 
cation in  this  case,  which  might  have  been  ground  of  special 
demurrer,  is  immaterial  now.  The  plaintiff  by  the  replication, 
alleges  that  the  said  several  causes  of  action  in  the  said 
declaration  mentioned,  and  each  and  every  of  them,  accrued 
to  him  within  six  years  before  the  exhibiting  of  the  bill;  on 
which  allegation  an  issue  is  raised,  the  proof  of  which  lies 
on  him.  He  can  only  recover  for  causes  of  action  within 
the  six  years,  and  as  his  own  evidence  shews  that  the  cause 
of  action  on  the  two  first  instalments  accrued  more  that  six 
years  before  the  commencement  of  the  suit,  he  cannot 
recover  those  instalments. 

(a)  1  Lev.  48.  (6)  2  B.  dt  P.  427.  (c)  4  Q.  B.  519. 
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It  appears  to  us,  therefore,  that  the  verdict  shoald  be      1B50. 
reduced  to  the  amount  of  the  two  last  instalmeDts,  and  momtoombby 
interest  on  that  amount ;  which  calculating  interest  to  the     i?nair. 
present  time,  would  be  £153  10^.;  and  for  this  sum  the 
verdict  can  stand. 

Rule  accordingly. 


LOCK  aqaiTist  PURDON. 

Special  assumpsit.    The  first  count  of  the  declaration  ^/^^^^the"^ 
stated,  that  whereas  on  the  1st  June^  1848,  by  a  certain  SjJJJdfnTthe 
agreement  then  and  there  made  between  the  plaintiff,  under  Jj^f  tomanu- 
the  style  and  firm  of  Duncan  &  Lock,  and  the  defendant ;  ifvortSthe  ^®' 
the  defendant  thereby  agreed  and  obliged  himself  to  provide  S^^l^thne^ 
the  logs,  and  cut  and  manufacture  into  deals  200,000  super-  l^i^a^\he 
ficial  feet  of  first  and  second  quality  pine  and  spruce  deals,  to^ia^^to^ 
and  to  deliver  the  same  from  time  to  time  that  season,  as  he  twenty ^sbu" 
might  be  able  to  cut  and  manufacture  the  same,  at  the  sand  foot  for^i 
wharf  of  the  plaintiff  in  Newcastle ;  the  whole  quantity  to  uver^,  burnot 

to  ftdvftnco 

be  delivered  by  or  before  the  16th  September  then  next,  and  more  than  £doi 
to  be  properly  sawn  at  the  ends  to  dimensioned  lengths  of  tuy  delivered; 

_  that  the  plain- 

twelve  feet  and  upwards,  and  made  sound  by  the  defendant,  tifl  shoaid  dis- 

*  "^  pcse  of  the 

before  delivery.  And  the  plaintiff  on  his  part  thereby  agreed  °®JJft*tS^uJ^* 
to  advance  to  the  defendant,  twenty  shillings  per  thousand  th^p^^da' 
superficial  feet  for  all  the  first  and  second  quality  pine  and  £  bedfvidid*^ 
spruce  deals  he  might  deliver  as  above  mentioned,  one  JgJ5^Jf^^^^i.»g 
eighth  part  of  which  advance  to  beincash,and  the  remainder  S?^*^^to  bS 
m  goods  and  supplies  at  the  plaintiff's  medium  prices,  but  hi^pri^to  a^ 
not  to  make  more  than  £60  advance  until  the  defendant  ^^tiff.^^  The 
shoald  deliver  60,000  superficial  feet  of  deals,  and  at  no  ^S^^Jm  to 
time  to  advance  more  than  £60  over  the  quantity  of  deals  ^ho^^iiTd^^ 
delivered,  at  the  rate  of  twenty  shillings  per  thousand,  f/.t  of  deku, 

•^  °     *^  which  the  de- 

fendant Bhip- 
elo  AdIImmI,  ivh«n  they  remiined  untold:  Held,  that  the  defendant  wai  liable  for  breach  of 
tmaoMiit.  and  that  the  plaintifTi  remedy  was  not  suspended  until  the  deals  delivered  were 
■Id.  DBt  Hm*  he  ndgbt  nnowm  the  amoant  of  the  private  aooount  and  the  surplus  advances  as 

aSyjifli} 

iuiTkllabliity  tor&eMhof  bis  agreiineiit. 

7  V3.B. — 8 


JUd  alaOb  ttMt  any  lalhiM  cdi  the  pleiiitiirs  pert  in  seUing  the  deals  did  not  affect  the  def en 
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1850.  And  it  was  thereby  further  agreed  by  and  between  the  plain- 
LocE  tiff  and  the  defendant,  that  a  joint  account  was  to  be  opened 
PuRDON.  in  the  books  of  the  plaintiff,  under  the  style  of  **Purdon  dt 
Company*8  deal  account/'  in  which  account  he  was  to  credit 
all  the  deals  delivered  by  the  defendant  as  aforesaid,  at  the 
same  price  allowed  and  paid  by  Messrs.  Gilmour,  Rankin 
dc  Co.  at  the  time,  for  similar  deals  from  country  mills,  de« 
ducting  therefrom  five  per  cent,  for  his  commission  thereon, 
and  charging  the  wharfage  and  all  the  expenses  of  surveying 
and  piling  the  deals,  and  all  other  expenses  attending  the 
same  after  they  should  be  delivered.  And  it  was  also 
thereby  further  agreed,  that  the  deals  should  be  disposed  of 
by  the  plaintiff  for  the  best  prices  he  could  obtain  therefor, 
either  in  this  country  or  in  Great  Britain,  or  by  shipping 
them  on  his  own  account,  and  after  accounting  for  the  actual 
net  proceeds,  the  gain  or  loss  to  be  divided  or  borne  by  the 
plaintiff  and  the  defendant  equally,  share  and  share  alike. 
And  the  defendant's  proportion  of  the  net  proceeds  after 
paying  all  expenses  attending  them,  either  in  this  country 
or  in  Britain,  were  to  be  credited  to  and  deducted  from 
the  defendant's  private  account  with  the  plaintiff  for  the 
said  advances  and  otherwise,  and  the  balance,  if  any,  that 
might  be  due  him  after  deducting  the  amount  of  the  plain- 
tiff's account  against  him,  was  to  be  paid  him  in  cash.  And 
it  was  also  thereby  further  agreed  and  understood  by  and 
between  the  plaintiff  and  the  defendant,  that  all  the  deals 
shipped  by  the  plaintiff,  although  shipped  in  his  own  name, 
should  be  considered  to  be  shipped  on  account  of  the  plaintiff 
and  the  defendant  under  the  said  agreement,  and  not  on  the 
private  account  of  the  plaintiff.  Averment,  that  although  the 
plaintiff  hath  always  from  the  time  of  making  the  said  agree- 
ment  performed  all  things  on  his  part  to  be  performed,  and 
did  afterwards,  &c.,  advance  to  the  defendant  a  large  sum  of 
money,  to  wit,  £200,  one  eighth  in  cash,  and  the  remainder 
in  goods  and  supplies  at  the  plaintiff's  medium  prices,  and 
was  always  ready  and  willing  to  accept  the  deals  at  his 
wharf  in  NewcoMtle^  according  to  the  terms  of  the  agree- 
ment,  and  has  always  been  ready  and  willing  to  perform 
and  fulfil  the  agreement  in  all  things  on  his  part ;   yet 
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the  defendant  did  not  deliver  to  the  plaintiff  by  the  15th      1850. 
September,  or  at  any  time  since,  200,000  superficial  feet       lock 
of  first  and  second  quality  pine  and  spruce  deals,  according     Pa]u>oN. 
to  the  terms  of  the  agreement,  but  on  the  contrary  hath 
wholly  refused,  &o. ;  by  means  whereof  the  plaintiff  has  not 
only  been  deprived  of  the  payment  of  the  advances  made  to 
the  defendant,  but  has  also  lost  great  gains,  &c.     The  decla- 
ration also  contained  the  common  counts.    Flea,  the  general 
issue,  with  notice  of  set  oS. 

At  the  trial  before  Street,  J.,  at  the  last  Northumberland 

circuit,  the  agreement  as  set  out  in  the  declaration  was 

proved.     It  also  appeared  that  at  the  time  of  entering  into 

the  agreement,  the  defendant  owed  the  plaintiff  £56  18«. 

lOd.,  that  the  plaintiff  made  advances  to  him  under  the 

agreement  to  the  amount  of  £200  8^.  lOd.,  and  that  the 

defendant  had  only  delivered  about  74,000  feet  of  deals, 

which  the  plaintiff  had  shipped  to  Scotland,  but  had  not  sold 

at  the  time  of  the  trial,  being  unwilling  to  sell  at  the  price 

offered.    The  learned  Judge  was  of  opinion  that  the  action 

was  maintainable,  the  agreement  to  deliver  the  deals  being 

in  contemplation  of  a  partnership,  and  that  the  plaintiff  was 

entitled  to  recover  the  balance  of  the  old  account,  and  the 

amount  of  the  advances  under  the  agreement,  deducting 

the  value  of  the  deals  delivered,  at  twenty  shillings  per 

thousand  feet.     The  jury  accordingly  found  a  verdict  for 

the  plaintiff  for  £182. 

In  Michaelmas  term  following,  Allen  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  law  and  evidence.  Story  on  Part.  23, 
41,  67,  194,  Mussen  v.  Price  (a).  Button  v.  Solomonson  (6), 
Paml  T.  Dadd  (c),  were  cited. 

/.  A.  Street,  Q.C.,  shewed  cause  in  Easter  term  last.  It 
matters  not  whether  the  parties  were  partners  or  not,  for 
wherever  there  is  an  express  stipulation  in  the  partnership 
articles,  which  is  violated  by  any  partner,  an  action  at  law 
will  lie  to  recover  damages  for  the  breach.  Story  on  Part. 
t.  218,  CoUyer  on  PaH.  181,  Oow  on  Part.  69,  Venning  v. 
Udeie  {d).    In  this  case  Lord  EUenborough  says :  "  There 

(a)  4  JBoft.  147.  (6)  8  B.  <^  P.  682. 

(c)  10/air.S88;  9  C.  B.  800.  (d)  ISEast.l. 
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1860.  ''  axe  many  deeds  of  copartnership  in  which  the  partners 
Look  ''  Covenant  each  to  advance  a  certain  sum  at  first :  and  can 
PuBDON.  "  it  be  said  that  no  action  would  lie  by  one  to  enforce  that 
'*  covenant  against  the  other,  because  there  are  accounts  be- 
'Hween  themafterwardsy  which  require  unravelling  in  a  court 
"  of  equity?"  This  contract  was  merely  in  contemplation  of 
a  partnership — it  was  an  agreement  to  contribute  a  certain 
amount  of  property  and  labor  for  the  purpose  of  launching 
the  partnership,  and  each  was  to  contribute  his  share,  before 
there  could  be  any  account  of  profit  and  loss  between  them, 
as  partners.  The  case  cannot  be  distinguished  from  Gale 
V.  Leckie  (a),  where  the  defendant  agreed  to  supply  the 
plaintiff  with  a  manuscript  work,  to  be  printed  by  the  plain- 
tiff, the  profits  of  which  were  to  be  equally  divided  between 
them,  and  it  was  held  that  the  plaintiff  might  maintain  an 
action  against  the  defendant  for  refusing  to  supply  the  manu- 
script. [Pabkeb,  J.  The  diiBSculty  is,  as  to  the  criterion 
of  damages:  can  you  ascertain  that  until  the  deals  are  sold?] 
The  plaintiff  is  not  bound  to  wait  until  the  deals  are  sold  :  he 
has  already  advanced  £126  for  which  the  defendant  has  not 
delivered  any  deals  :  by  his  own  default  and  his  breach  of 
contract  he  has  got  that  amount  of  the  plaintiff's  property 
without  any  consideration,  and  to  enable  him  now  to  defeat 
the  action  because  the  deals  are  not  sold,  would  be  enabling 
him  to  take  advantage  of  his  own  wrong.  He  was  allowed 
for  the  deals  he  had  delivered,  and  the  balance  of  the  amount 
advanced  is  the  proper  measure  of  damages.  There  is 
nothing  in  the  agreement  to  suspend  the  plaintiff's  right  of 
action  for  his  old  debt :  it  was  due  at  the  time  the  contract 
was  entered  into,  and  he  might  have  brought  an  action  for 
it  immediately ;  for  though  the  agreement  gave  him  a  right 
to  deduct  the  amount  of  it  out  of  the  proceeds  of  the  deals, 
it  was  not  compulsory  upon  him  to  do  so,  and  therefore  did 
not  suspend  his  remedy. 

Johnson  in  support  of  the  rule.  It  cannot  be  disputed  that 
there  was  a  partnership  between  these  parties,  because  they 
were  to  share  in  the  net  profits ;  and  the  partnership  com- 
menced from  the  date  of  the  agreement.  Story  on  Part,  a.. 

(a)  2  Stark.  R.  107. 
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194 ;  or  tfk  all  ef«nt8  as  soon  as  any  thing  ^ms  done  under  IBSO. 
it.  As  soon  M  any  supplies  were  deKvered  by  the  plaintiff^  "lo^ 
and  the  deals  mannfactnred  by  the  defendant,  they  became  p^SSom. 
partnership  property — ^the  partnership  was  launched,  and 
the  plaintiff  has  no  right  of  aetion  nntil  the  deals  are  sold, 
and  the  bafauiee  aaeertained.  If  the  plaintiff  can  recover 
the  amount  of  his  advances  whether  the  deals  are  sold  or 
not,  the  nondelivery  of  the  whdle  quantity  may  be  a  benefit 
to  him  instead  of  an  injury,  for  as  he  was  to  bear  a  portion 
of  the  lose,  as  well  as  to  share  in  the  profits,  if  the  under- 
taking should  turn  out  to  be  unprofitable,  the  fewer  deals 
delivered,  the  less  would  be  his  loss.  It  was  absolutely 
necessary  therefore,  that  the  net  proceeds  of  the  deals  should 
be  ascertained  before  there  was  any  right  of  action,  and  it 
rested'  altogether  with  the  plaintiff  to  do  this  as  he  had  the 
sole  power  of  selling  the  deals.  Secondly.  The  supplies 
advanced  are  not  a  proper  measure  of  damages.  The  dam- 
ages would  be  the  difference  between  the  supplies  advanced 
by  the  plaintiff,  and  the  net  proceeds  of  the  deals  delivered; 
if  then  on  sale  of  the  deals,  there  should  turn  out  to  be  a 
loss  instead  of  a  profit,  it  is  evident  that  the  amount  of  sup- 
plies advanced  would  not  be  a  fair  measure  of  damages : 
one  party  or  the  other  must  be  unfairly  dealt  with  until  the 
net  proceeds  of  the  deals  are  ascertained.  Thirdly.  The 
old  debt  is  merged  in  the  agreement,  and  the  remedy  for  it 
is  suspended  until  the  deals  are  sold ;  for  without  the  agree- 
ment, the  plaintiff  would  have  no  right  to  deduct  the  £55 
oat  of  the  proceeds  of  the  deals.  It  gives  him  an  additional 
lemedyfor  thatsum,  and  therefore  must  suspend  his  remedy, 
otherwise  there  is  no  consideration  for  it  and  no  mutuality. 
The  credit  for  the  old  debt  does  not  expire  until  the  deiJs 
are  sold.    Pavl  v.  Dodd  (a),  Muesen  v.  Price  (6). 

Cv/r.  adv.  wit 

Cabtbb,  J«,  now  delivered  the  judgment  of  the  Court. 
Zhe  agreement  between  the  parties  dated  1st  «Atn6, 1848, 
provided,  we  think,  dearly  for  a  special  partnership :  the 
stock  in  trade  M  which  partnership  was  to  consist  of  deal(^ 
idueh  the  defendant  was  to  furnish  for  the  purpose  of  being 

(a)  10 /ht.  885;  S  C.  B.  800.  (6)  4  £a«t,ll7. 
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1850.      sold  in  this  country  or  shipped  to  Oreat  Britain  by  the 

LOOK       plaintiff,  and  there  sold  by  his  agent,  and  the  plaintiff  was  to 

puBx>oN.     account  with  the  defendant  for  the  proceeds — the  gain  or 

loss  in  the  transaction  to  be  received   or  borne  by  the 

parties  equally,  share  and  share  alike. 

The  partnership  was  intended  to,be  inter  se  solely,  for  they 
were  evidently  not  to  deal  as  partners  with  third  persons. 
The  plaintiff  was  not  to  be  liable  to  persons  with  whom  the 
defendant  might  dealfor  procuring  the  logs  ormanufacturing 
the  deals ;  nor  was  the  plaintiff  to  ship  the  deals  as  the  joint 
property  of  himself  and  the  defendant,  but  to  ship  them  as 
his  own  property,  accounting  only  for  the  proceeds  as 
common  property. 

The  mode  in  which  the  plaintiff  is  to  contribute  to  the  joint 
stock  is  by  advancing  to  the  defendant  at  the  rate  of  twenty 
shillings  per  thousand  for  deals  delivered  by  him,  and  it  was 
also  contemplated  that  a  previous  debt  of  £56  ISs,  10(2., 
due  from  the  defendant,  should  be  accounted  for  to  the 
plaintiff  out  of  the  proceeds  of  the  deals. 

The  defendant  distinctly  "  agrees  to  provide  the  logs,  and 
cut  and  manufacture  into  deals,  two  hundred  thousand 
superficial  feet  of  first  and  second  quality  pine  and  spruce 
deals,  and  to  deliver  the  same  from  time  to  time  at  the 
plaintiff's  wharf ;  the  whole  quantity  to  be  delivered  by 
or  before  the  15th  September,  1848." 
The  plaintiff  agrees  on  his  part  to  make  advances  to  the 
extent  of  twenty  shillings  per  thousand  for  deals  delivered, 
and  he  is  not  bound  to  advance  more  than  £60  until  fifty 
thousand  feet  are  delivered,  nor  at  any  time  more  than  £50 
over  the  quantity  of  deals  delivered,  at  the  rate  of  twenty 
shillings  per  thousand. 

The  real  meaning  of  the  agreement  appears  to  be  this. 
The  defendant  was  to  deliver  two  hundred  thousand  superfi- 
cial feet  of  deals;  the  plaintiff  was  to  pay  him  in  the  particular 
manner  stipulated  for,  £200,  that  is,  at  the  rate  of  twenty 
shillings  per  thousand.  The  deals  were  then  to  be  disposed 
of  by  the  plaintiff  in  this  country  or  Oreat  Britain^eind  from 
the  net  proceeds  the  plaintiff  was  to  receive  payment  for  the 
£200  advance,  and  the  £55  186.  10c2.,  the  old  debt;  and  in 
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order  to  ascertain  the  amount  of  any  profit  or  loss  no  the      1850. 
transaction  which  was  to  be  received  or  borne  equally,  the       lock 
defendant  is  to  have  credit  for  the  deals  deliTcred,  at  the     p^ri^n. 
same  rate  allowed  and  paid  by  Messrs.  GUmaur,  Rankin  & 
Cb.  (merchants  %tMvramichi\  for  similar  deals  from  country 
mills,  deducting  five  per  cent,  commission,  and  charging  the 
expense  of  wharfage,  survey,  piling,  and  all  other  expenses 
after  delivery.    The  difference  between  the  net  price  of  the 
deals  to  be  ascertained  in  this  manner,  and  the  net  proceeds 
of  the  deals  when  sold,  would  shew  the  amount  either  of 
profit  or  loss  on  the  transaction,  which  was  to  be  divided. 

This  evidently  was  what  was  contemplated  by  the  parties. 
It  appeared  on  the  evidence  that  the  defendant  failed  to 
deliver  the  specified  quantity  of  deals — the  whole  amount 
delivered  being  about  seventy  four  thousand,  which  were 
shipped  to  Scotland  by  the  plaintiff  for  sale,  and  remained 
unsold  at  the  last  accounts,  the  agents  of  the  plaintiff  not 
being  willing  to  sell  at  the  price  offered.  The  amount  of 
advances  was  £200  68.  lOd,  somewhat  exceeding  all  the 
defendant  would  have  been  entitled  to  if  the  two  hundred 
thousand  feet  had  been  delivered. 

The  questions  are — whether  the  plaintiff  has  any  right 
of  action  at  law  against  the  defendant  to  recover  the  old 
debt,  and  the  excess  in  the  advances  as  liquidated  damages  ? 
or  whether  the  right  of  action,  if  any,  is  not  suspended  until 
the  sale  of  the  deals  took  place  and  an  account  given  thereof 
to  the  defendant  ?  or  whether  if  there  is  any  action,  it  is  not 
f(Nr  unliquidated  damages  to  be  ascertained  not  by  the 
amount  of  the  old  debt  and  surplus  advance,  but  by  what 
the  jury  may  decide  to  be  the  real  loss  sustained  by  the 
plaintiff  from  the  defendant's  failure  in  performance  of  his 
stipulated  part  of  the  agreement  ? 

The  defendant's  counsel  contends,  1st.  That  the  plaintiff 
has  no  right  of  action  until  the  deals  are  sold  and  accounted 
for.  2d.  That  if  he  has  any,  a  wrong  measure  of  damages 
has  been  given  to  the  jury.  8d.  That  at  all  events  there 
is  no  right  of  action  for  the  old  debt,  which  he  contends  is 
merged  in  the  agreement. 

The  declaration  contained  special  counts  on  the  agree- 
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1860.  ment,  alleging  as  a  breach  the  nondelivery  of  the  two 
iA>cx  thoueand  feet  of  deals  at  the  time  stipulated — and  also  the 
puBo^.  common  counts  for  goods  sold,  money  lent,  &c.,  and  aoconnt 
•tated*  The  plea  was  the  general  issue  with  notice  of  set 
off,  and  the  verdict  was  for  the  amount  of  the  old  debt  and 
advances,  deducting  the  agreed  advance  on  the  deals  de- 
livered. 

In  regard  to  the  old  debt  of  £55  IBs.  lOd,,  for  which  a 
right  of  action  existed  at  the  time  of  making  the  new  agree- 
ment, we  think  it  is  impossible  to  consider  the  agreement 
as  constituting  any  defence  to  an  action  for  that  demand, 
without  shewing  also  that  it  had  been  performed  by  the 
defendant.  It  would  at  most  amount  to  accord  without 
satisfaction,  and  it  is  unnecessary  for  us  to  say  what  might 
have  been  the  effect  if  the  defendant  had  performed  the 
agreement  by  delivering  the  two  hundred  thousand  feet  of 
deals.  Even  a  plea  of  accord  to  do  several  things  with  an 
averment  of  performance  of  some  only,  and  of  an  offer 
to  perform  tbe  rest,  is  bad. 

The  plaintiff  was  therefore  clearly  entitled  to  recover  the 
sum  of  £55  ISs.  lOd.  under  the  common  counts.  We  think 
also  there  was  a  clear  right  of  action  under  the  special 
counts  for  damages  in  the  short  delivery  of  the  two  hundred 
thousand  feet  of  deals ;  and  that  the  action  therefore  was 
not  suspended  until  the  sale  and  account  of  the  seventy  four 
thousand  feet  actually  delivered. 

It  is  said  by  Mr.  Justice  Story  (a),  "  Wherever  there  is  an 
**  express  stipulation  in  the  partnership  articles,  which  is 
'*  violated  by  any  partner,  an  action  at  law  will  ordinarily 
**  lie  to  recover  damages  for  the  breach  thereof.  In  many 
'*  cases  indeed  such  damage  may  be  merely  nominal  and 
"  inadequate  for  redress."  It  is  said  in  a  note  to  p.  219. 
citing  Oale  v.  LecJde  (6),  Venning  v.  Leckie  (c),  Hdme  v. 
Smith  ((2), ''  that  one  of  the  cases  in  which  an  action  at  law 
**  lies,  is  where  the  contract  was  preliminary  to  the  partner- 
ship and  merely  in  contemplation  of  it ;  such  as  a  promise 
to  contribute  so  much  to  the  partnership  funds  in  stock  or 


*' money." 


(a)  Story  on  Part,  218.  (b)  S  Stark.  IL  107. 

(c)  It  Eait,  7.  (d)  7  Bing,  709. 
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Then  if  *  ia|^  of  ndiaa  Hsb  lor  the  bnach  of  the  defen-      1850. 


dant's  part  of  tli0  agmBmeDtt  weeannot  bntthxnk  tbemearare 
of  dama^pBB  tekan  by  the  jury  iras  the  mrreet  one.  It  is  pSbdoh. 
only  making  the  dafepdant  repay ^hat  he  ought  not  to  have 
reeeivedy  irithont  intandtng  to  deliver  the  whole  qnantity  of 
deals  stipulated  for,  and  whioh  the  plaintiff  would  not  have 
paid  him  but  jn  contemplation  of  such  delivery.  The  de- 
fendant cannot  in  justice  retain  it  after  failing  in  liis  deliv- 
ery.    Thane  ^nm  no  quid  pro  quo. 

It  was  ingeniously  urged  by  Mr.  Johnson  that  the  non- 
delivery of  the  deals  might  be  a  benefit  and  not  a  loss  to  the 
plaintiff,  and  therefore  the  jury  should  have  been  directed 
to  find  what  they  considered  the  real  damage  the  plaintiff 
sustained  according  to  the  estimate  of  the  advantageous- 
ness  of  the  joint  concern.      It  would  not  have  been  easy 
to  have  got  at  this :  but  if  this  action  had  been  brought 
for  the  mere  damages  for  not  delivering  the  whole  quan- 
tity of  deals  without  making  any  extra  advance,  there  might 
be  something  in  the  argument.      There  might  have  been 
good  reason  too  for  the  parties  hy  mutual  consent  to  have 
dispensed  with  the  full  completion  of  the  contract,  which 
was  not  likely  to  turn  out  profitable :    but  the  defendant 
could  not  do  this  without  the  plaintiff's  assent.   He  should 
not  have  received  the  surplus  advance — or  should  have  re- 
paid it  when  he  determined  not  to  make  any  further  delivery 
of  deals.    There  is  a  clause  in  the  agreement,  whereby  the 
plaintiff  is  impliedly  bound  to  make  advances  of  £50  be- 
yond the  quantity  of  deals  delivered.    We  do  not  think 
toking  the  whole  agreement  tc^t her,  this  bound  the  plaintiff 
to  advance  £60  beyond  the  £200  on  the  two  hundred 
thousand  feet,  but  the  meaning  was  that  of  the  £200  no  more 
than  £60  was  to  be  given  in  advance  of  the  delivery :  it  was 
however  in  contemplation  of  the  full  delivery  that  the  ad- 
vance is  stipulated  for. 

By  the  verdict  the  parties  are  put  in  statu  quo  as  to  that 
part  of  the  contract,  which  was  performed  on  one  side  and 
not  on  the  ofli^e.  And  as  to  that  part  of  whioh  there  was 
a  mntoal  perfonnatioe,  it  will  wmain  to  be  settted  on  the 
partnership  basis,  excepting  only  that  the  old  debt,  being 
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1850.     otherwise  disposed  of  by  the  judgment  in  this  case,  cannot 

Lock       be  introdaced  into  the  mntual  settlement  hereafter  to  take 

puBDON.     place  when  the  deals  are  sold.    If  there  has  been  any  failure 

on  the  part  of  the  plaintiff  in  the  disposal  of  the  deals  or 

rendering  an  account,  that  is  a  matter  altogether  distinct 

from  the  grounds  of  the  present  action. 

For  these  reasons  we  think  the  verdict  ought  not  to  be 

disturbed. 

Rule  'discharged. 


Doe  on  the  demise  of  ESTABROOES  agairist  HARRIS. 

ownedumd M  Ejbctmbnt,  tried  before  Parker,  J., at  the  adjourned  West- 
^'^*A^b^imorla7id  circuit,  in  December  last.  The  lessor  of  the 
fathwmlde^a' plaintiff  claimed  an  undivided  third  of  four  fifths  of  a  tract 
SuSdain^*^  of  land  which  had  been  originally  possessed  by  William 
mari^ied.  still  '  Comforth,  who  died  in  actual  possession,  and  by  his  will 
age,  a^her  dated  8d  January,  1792,  devised  his  property  to  his  wife 
ciipied  the      for  life,  and  then  to  his  three  daughters,  Mary,  Ruth  and 

share  alloted  _  r>  »  cr> 

tohnunmhiM  Rebecca,  and  a  grandson  named  Scurr,  as    tenants  in 

death  in  1842,  w  %^  w 

and  six  yean    commou — Scurr  to  hayc  one  fifth.      After  William  Com- 

after, she objeo-  ^       ,,     .  1     , 

^^^S^^forth  8  death,  a  grant  of  the  same  land  under  the  great  seal 
S!!^d  brought  ^^  *^®  Province,  dated  20th  Februa/ry,  1798,  issued  to  the 
iSiS^haVthe  ^^^^  *^^  daughters,  and  Scurr,  giving  them  the  same  estates 
SJb^n^fSteT"  *^  ^®^®  devised  by  the  will.  Ruth  married  Michael  Orace, 
b^1t^^°^e  ^^^  ^^^^  leaving  an  infant  daughter,  the  lessor  of  the  plain- 
mi^eaLmlbie  ^ff-  Rebccca  married  Harris  the  defendant's  father,  and 
oSSrtawfiSM-the  other  daughter,  Mary,  married  Bv/mham.  William 
unteliS^.  Comforth' 8  widow  died  in  January  1810,  and  shortly  after- 
yS£fIwi8ln<rt*  wards  Orace,  Harri8,Bur7iham,And  Scurr^  made  a  partition 
ti£iS^'^  ^  of  the  property,  and  took  possession  of  their  respective 
that  a  par-*     allotments  according  to  the  division.     At  the  time  of  this 

chaser  of  part 
of  Cf .  share 


n  upon  B,  without  any  offer  by  A.  to  relinqtiish  any  part 
possession  of,  was  a  sufficient  notice  of  her  dissent  to  the  partition. 
iiuaf  also,  whether  A*i.  right  was  barred  by  the  statute  of  limitations  6  IT.  4,  c  43,  she  having 
brought  her  action  within  ten  years  after  her  coverture  ceased,  and  within  for^  yean  after  bar 
right  accrued,  though  not  within  twenty  years  after  she  became  of  age. 


Habbib 
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partition  the  lessor  of  the  plaintiff  was  about  fifteen  years  of      1B50. 
age,  living  with  her  father,  and  about  four  years  after  she     ^oe  dem. 
married  Eetahrooka  :  they  continued  to  live  with  Grace  for  ^®5J?i^*' 
a  short  time,  but  some   disagreement  occurring  between 
him  and  Estdbrooka,  Orace  went  away,  leaving  Eatabrooks  in 
possession  of  the  property  allotted  to  his  wife,  which  he  con- 
tinned  to  occupy  until  his  death  in  1842,  after  which  his 
widow  and  children  remained  in  possession.     In  1847,  in 
consequence  of  some  information,  the  lessor  of  the  plaintiff 
became  dissatisfied  with  the  partition,  and  in  the  early  part 
of  the  year  1849  demanded  possession  from  the  defendant 
of  the  land  which  he  occupied  (being  the  portion  allotted  to 
his  father  by  the  partition),  and  brought  this  action.    It  ap- 
peared from  the  evidence  on  the  part  of  the  defendant,  that 
the  partition  was  fairly  made,  and  was  beneficial  to  all  par- 
ties interested ;  that  Grace  was  a  man  of  excellent  character, 
and  from  his  knowledge  of  the  property,  well  qualified  to 
protect  the  interests  of  his  daughter  in  the  division.   There 
was  some  evidence  that  after  the  parties  had  agreed  upon 
the  divisionof  theproperty,  JTarmandjBuTTiAamfinding  the 
upland  larger  than  they  expected,  offered  a  certain  part  of  it 
to  Grace  as  his  daughter's  share,  which  he  was  at  first  unwil- 
ling to  take,  but  afterwards  requested  that  a  note  for  about 
£80, which  he  was  in  some  way  liable  for  to  the  Comforth  es- 
tate, should  be  given  up  to  him — which  was  done.  There  was 
also  evidence  that  he  and  Scurr  had  given  a  bond  to  Burn- 
torn  and  Harris  in  the  penal  sum  of  £1,000,  conditioned  to 
indemnify  them  against  any  loss  or  damage  in  consequence 
of  the  partition :  this  bond  had  been  given  up.    An  objection 
was  made  to  the  competency  of  two  of  the  defendant's  wit- 
nesses. Carter  9jxd  Boomer,  on  the  ground  of  interest — they 
havuig1)ecome  purchasers  from  Burnham  of  that  portion 
of  the  property  allotted  to  him;    but  the  objection  was 
overruled. 

The  learned  Judge  left  two  questions  to  the  jury :  1st. 
Whether  the  partition  was  a  fair  one ;  and  2d.  Whether 
the  lessor  of  the  plaintiff  had  adopted  it  after  her  husband's 
death :  and  be  directed  them  that  she  was  bound  to  object 
within  a  reasonable  time  after  she  became  a  widow,  and  if 
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1850.      she  did  not  do  bo,  she  would  be  estopped  from  dispatinR  it 
Doe  dem.     Veidict  for  the  defendant. 

Brtabrooks  _ 

ojjitut  In  Hilary  term  last,  A.  R.  WetTnore  obtained  u  mle  nisi 

for  a  new  trial,  on  the  ground  of  the  improper  admission 
of  evidence,  and  misdirection. 

D.  S.  Kerr  shewed  cause  in  Easter  term  last.  The  objec- 
tion to  the  witnesses,  Carter  and  Boomer,  went  only  to 
their  credit  and  not  to  their  competency  :  the  verdict  could 
not  be  evidence  for  or  against  them,  and  could  not  bind  them 
in  any  way,  and  though  the  same  question  might  arise  in  an 
action  against  them,  that  will  not  affect  their  competency. 
Rose.  Evid.  112.  If  a  new  partition  took  place,  it  would 
not  necessarily  follow  that  they  would  not  get  the  same 
land.  Secondly,  Partition  between  tenants  in  common  is 
a  mere  severance  of  the  possession — no  conveyances  are 
required — the  mere  taking  possession  of  the  separate  por- 
tions is  sufficient.and  it  amounts  to  an  estoppel  m  pats,  in  the 
same  manner  that  agreeing  to  a  division  line  is  an  estoppel. 
Lawrence  v.  M'Dowall  (a),  Doe  v.  M*CuUough  (b).  In  Co 
Lit  8. 250,  it  is  said,  "If  two  tenants  in  common  be,  and  they 
"make  partition  by  parol,  and  execute  the  same  in  severalty 
"by  livery,  this  is  good  and  sufficient  in  law."  The  same 
principle  is  recognised  in  the  United  States.  Jackson  v.  Har» 
der  {c),Cobum  v.  EUenwood,  (d),  Snivdy  v.  Luce,  (e).  By  the 
Act  of  Assembly  50  Oeo.  8,  c.  7,  the  lessor  of  the  plaintiff  and 
her  husband  could  have  been  compelled  to  make  partition ; 
and  as  is  said  by  Lord  Coke,  in  his  commentary  upon  Little- 
ton, 8, 257, "  that  which  they  are  compellable  to  do  by  law, 
"  they  may  do  by  agreement  without  process  of  law,"  it  was 
therefore  competent  for  them  to  confirm  a  partition  after  the 
wife  came  of  age.  If  the  partition  is  equal  it  binds  jnfants, 
and  married  women,  and  even  if  it  is  unequal,  it  binds  them 
if  they  take  the  rents  and  profits  after  their  disability  ceases. 
In  Co,  Lit  8, 258,  it  is  said,  "  If  the  partition  be  equal  at  the 
"  time  of  the  allotment,  it  shall  bind  the  infant  for  ever, 
"  because  he  is  compellable  by  law  to  make  partition  ;  and 
"  though  the  partition  be  unequal  and  the  infant  hath  the 

(a)  Bert,  R.  2S3.  (6)  1  Kerr,  460. 

(e)  4  Jofcfif .  902.  (d)  4  V,  Bamp.  99.  {e)  1  rVattM,  69. 
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''  lesBor  part,  yet  is  not  the  partition  void,  bat  voidable  by  his      1B50. 
"  entry ;  for  if  he  take  the  whole  profits  of  the  unequal  part     uoo  deii. 
"after  his  full  age,  the  partition  is  made  good  for  ever.*'  ^"^SSt*** 
The  law  does  not  disqualify  infants  from  doing  any  binding     ^^^^u"* 
acts :  whatever  is  for  their  own  benefit  it  enables  them  to  do. 
Thus  Lord  MaTtsfidd,  in  Zouch  v.  Parsons  (a),  says,  "  If  an 
"  infant  does  an  act  which  he  ought  to  do,  which  he  was 
compellable  to  do,  it  shall  bind  him  :  as  if  he  makes  equal 
paHition"    But  admitting  that  the  partition  did  not  bind 
the  infant,  it  was  at  most  only  voidable,  and  capable  of  being 
confirmed  by  the  lessor  of  the  plaintiff  after  she  came  of  age. 
4  JSoc.  Ab.  "  Infancy  and  Age  "  (I  8).    Fisher  v.  Jewett  (6), 
also  illustrates  this  principle.  The  continuance  in  possession 
after  the  wife  came  of  age  was  a  confirmation  ab  initio,  and 
therefore  the  statute  of  limitations  would  run  from  the  time 
of  the  partition.    Even  though  there  was  no  confirmation 
during  the  coverture,  the  lessor  of  the  plaintiff  was  bound  to 
dissent  within  a  reasonable  time  after  that  disability  ceased. 
The  act  60  Oeo.  8,  c.  7,  allowed  one  year  after  the  disabilities 
of  infancy  and  coverture  ceased,  to  shew  to  the  Court  any 
inequality  in  the  partition  under  the  -^rit  departitionefaci- 
tTida.    That  would  seem  to  have  been  recognised  by  law  as 
a  reasonable  time ;  but  here  the  lessor  of  *the  plaintiff  con- 
tinued to  receive  the  rents  and  profits  for  nearly  six  years, 
and  saw  the  other  parties  making  improvements,  without 
objection ;  that  was  a  complete  confirmation  of  the  acts  of 
her  father,  and  estops  her  from  objecting  to  the  partition. 
It  is  the  very  case  put  by  Lord  Coke.    The  right  of  the  lessor 
of  the  plaintiff  is  also  barred  by  the  statute  of  limitations 
6  Fm.  4,  c.  48,  s.  15,  the  clear  meaning  of  which  is  that  she 
was  bound  to  bring  her  action  within  ten  years  after  her  dis- 
ability of  infancy  ceased.    If  she  had  died  before  1825,  when 
she  became  of  age,  leaving  infant  children,  they  would  have 
had  only  ten  years  to  bring  their  action.    There  is  a  dis  tine  tion 
between  concurrent  disabilities  and  successive  disabilities: 
all  the  disabiliiieB  named  in  the  act  may  exist  in  a  person  at 
the8ametime,andinthatcasetheright  of  action  is  saved  until 
they  hava  all  ceased,  AngeU  on  Lvmit.  209 ;  but  where  only; 
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1850.  one  disability  exists  at  the  time  the  cause  of  action  accrues 
Doe  dem.  the  party  has  only  ten  years  after  that  disability  ceases. 
"J^aivw?  The  words  **  such  disability  "  in  the  latter  part  of  the  fifteenth 
section,  point  only  to  one  of  the  disabilities  previously  men- 
tioned— they  are  to  be  taken  disjunctively.  "  The  disabilities 
'*  cannot  be  piled  one  upon  another ;  the  party  claiming  the 
"  benefit  of  the  exception  in  the  statute,  can  avail  himself 
"  only  of  the  disability  existing  when  the  right  of  action  first 
"  accrued."  Angell  on  Limit.  207.  When  the  statute  once 
begins  to  run,  it  will  continue  to  run  without  being  impeded 
by  any  subsequent  disability.  Angell  on  Limit  520,  628. 
Biincev.  Wolcott  (a),  Demx^rest  v.  Wynkoop  (6).  The  autho- 
rities cited  in  Starkie  v.  Parka  (c),  where  this  question  was 
raised,  were  cases  of  conveyance  by  fine,  which  is  a  matter 
of  record,  binding  the  parties  and  privies,  and  a  matter  on 
which  an  estoppel  can  arise.  There  is  another  objection  to 
the  plaintiff's  recovery,  and  that  is  the  demand  made  on  the 
defendant ;  which  was  not  for  a  new  partition,  but  merely 
the  land  the  defendant  was  in  possession  of — she  still 
holding  all  she  got  under  the  partition. 

AUen  and  A.  R.  Wetmore  contra.  The  witnesses  objected 
to  had  a  direct  interest  in  sustaining  the  partition,  because  if 
it  was  overthrown  there  is  no  certainty  that  they  would  re- 
ceive the  same  land  they  are  now  in  possession  of,  and  in 
case  of  a  suit  being  brought  for  a  partition,  they  would  be 
obliged  to  contribute  a  portion  of  the  expenses.  There  is  no 
doubt  that  an  infant  may  make  a  partition  which  will  bind 
him ;  but  in  this  case  the  infant  was  no  party  to  the  partition, 
and  unless  she  had  done  some  act  after  her  disability  ceased, 
there  is  nothing  to  preclude  her  from  disputing  the  division, 
for  she  is  not  bound  by  the  acts  of  her  husband.  It  did  not 
appear  that  she  knew  anything  about  the  partition  until  1847, 
and  any  delay  after  that  was  not  sufficient  to  ratify  the  par- 
tition. It  is  evident  that  the  parties  did  not  contemplate 
that  the  heirs  would  be  bound  by  the  partition,  or  they  would 
not  have  taken  the  bond  from  Orace  and  Scv/rr:  Orace  made 
the  partition  for  his  own  benefit,  and  not  for  his  daughter's 
for  he  stipulated  for  the  discharge  of  his  own  debt    As  to 

(a)  2  ContL  27.      (b)  8  Johnt,  Ch.  R.  139.    (e)  AwU,  vol.  1,  p.  556. 
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the  effect  of  the  statute  of  limitations ;  the  fifteenth  section      1850. 
of  the  act  6  Wm.  4,  c.  43,  after  enumerating  the  disabilities     DoTa^. 
of  infancy,  coverture,  &c.,  allows  ten  years  to  a  party  to  bring  ^"^(^^" 
an  action  after  the  disability  has  ceased,  though  the  period  of 
twenty  years  has  expired  since  the  right  first  accrued.     In 
Cotterell  Y.IhUton  (a)yCha7ribre,  J.,in  speaking  of  the  statute 
of  21  Jac.  1,  says,  that  *'the  ten  years  do  not  run  at  all  while 
"there  is  a  continuance  of  disabilities."  And  in  5Bac,Ab,220, 
it  is  said  that  a  person  upon  whom  the  right  ^r8^  descends, 
being  under  disability  at  the  time  of  the  right  descending  upon 
bim,  has  the  benefit  of  successive  disabilities  inhisownpersorif 
and  may  enter  within  the  time  given  by  the  statute  after  the 
removal  of  his  last  disability.     A  similar  construction  has 
been  given  to  the  statute  in  some  of  the  United  States ;  and 
in  Crazier  y.Ckino  (5)  this  very  question  arose,  and  it  was  held 
that  where  the  disability  of  marriage  occured  before  that  of 
infancy  ceased,  the  right  of  action  was  saved  until  the  second 
disability  ceased.     The  Act  of  Assembly  evidently  contem- 
plates that  there  may  be  a  succession  of  disabilities,  because 
the  sixteenth  section  limits  the  right  of  action  to  forty  years 
after  the  right  of  entry  first  accrued,  although  the  person 
"  may  have  remained  under  one  or  more  of  such  disabilities 
"  (that  is,  infancy,  coverture,  &c.)  during  the  whole  of  such 
"  forty  years."    Though  the  question  of  successive  disabili- 
ties was  not  decided  in  Starkie  v.  Parks,  the  Court  inclined 
to  the  opinion  that  a  party  had  the  benefit  of  them  in  his 

own  person. 

Cv/r.  adv.  wit. 

Carteb,  J.,  now  delivered  the  judgment  of  the  Court. 
The  lessor  of  the  plaintiff  in  this  action  seeks  to  recover  an 
undivided  third  of  four  fifthsof  theCorTi/or^Aestate,  to  which 
either  under  the  will  of  Mr.  Comforth,  or  under  a  grant 
which  came  out  after  his  death,  she  is  clearly  entitled,  unless 
her  right  is  barred  by  the  statute  of  limitations,  or  she  is 
estopped  by  a  partition  of  the  estate  made  in  1810,  when 
she  was  an  infant,  from  claiming  more  than  the  part  thereby 
allotted  as  her  share. 

As  we  are  all  agreed  that  the  verdict  may  be  supported  on 

(a)  4  Tamil.  880.  (b)  1  Bihh.  860. 


Habbib. 
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1860.  the  other  grounds,  we  abstain  from  giving  any  decided  opi- 
Doedem.  i^on  on  the  question  raised  on  the  statute  of  limitations,  as 
^"^SSS?"  to  whether  the  right  of  action  would  be  preserved  to  the 
lessor  of  the  plaintiff,  she  being  an  infant  when  her  right 
accrued,  having  married  before  she  came  of  age,  and  ten 
years  not  having  expired  since  her  coverture  ceased,  nor 
forty  years  since  her  right  accrued. 

The  two  objections  taken  to  the  verdict  for  the  defendant 
on  which  the  rule  was  granted,  were  the  improper  admission 
of  the  witnesses  Carter  and  Boomer,  and  the  misdirection  of 
the  learned  Judge  as  to  the  effect  of  the  partition  on  the 
lessor  of  the  plaintiff;  it  being  contended  that  the  direction 
should  have  been,  that  the  plaintiff  was  entitled  to  recover 
unless  the  action  was  barred  by  the  statute  of  limitations. 

As  regards  the  first  objection,  we  think  fche  witnesses  were 
properly  admitted.  They  owned  part  of  the  land,  which 
under  the  partition  was  alloted  to  Burnham,  and  they  would 
naturally  wish  to  maintain  that  partition;  but  the  verdict  in 
this  action  would  not  affect  their  rights,  nor  could  it  avail 
for  or  against  them  in  any  action  brought  against  them.  They 
do  not  come  within  the  general  rule  laid  down  by  Chief  Baron 
Oilbert,  cited  by  Tindal,  C.  J.,  in  Doe  v.  Tyler  (a).  Their 
natural  leaning  in  favor  of  the  partition  might  be,  and  pro- 
bably was,  urged  as  taking  from  the  weight  of  their  evidence, 
but  there  is  nothing  to  render  them  incompetent,  and  their 
evidence  did  not  vary  materially  from  that  of  other  witnesses 
quite  unexceptionable. 

Upon  the  other  and  most  important  point,  after  a  very 
careful  examination  of  the  evidence,  we  are  of  opinion  that 
there  was  not  any  misdirection  in  the  manner  alleged  by  the 
plaintiff's  counsel.  Had  the  verdict  been  for  the  plaintiff  a 
serious  question  would  have  arisen,  whether  the  demand  of 
possession  was  a  sufficient  notice  of  Mrs.  EstabrooW  disa- 
greement to  the  partition;  she  not  accompanying  such 
demand  by  any  disclaimer  of  right  to  more  than  a  part  of  that 
of  which  she  had  the  whole  and  sole  possession ;  or  any  offer 
to  relinquish  any  part  of  that  possession.  This  question  it 
is  unnecessary  now  to  determine.    The  partition  by  which 

(a)  6  Bing,  898. 


Habbzs. 
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the  defendant  contends  Mrs.  Estabrooka  is  now  bound,  was      1860. 
made  while  she  was  an  infant,  residing  with  her  father,  Mr«     Doedem. 
Grace,  and  was  agreed  to  by  him,  Bumham,  Harris ,  and  ""^^SSi" 
Scurr,  the  other  parties  jointly  interested  in  the  Comforth 
estate.     The  evidence  shews  very  clearly  that  a  partition 
(which  might  have  been  enforced)  was  most  expedient  for  all 
parties,  and  that  the  rights  and  interests  of  Mrs.  Eatabrooks 
were  in  that  partition  carefully  guarded  by  her  father,  who 
from  the  character  given  of  him,  and  from  his  knowledge  of 
the  estate,  was  well  qualified  to  do  that  which  his  connexion 
with  Mrs.  Estahrooka  would  naturally  lead  him  to  desire ; 
iior  does  the  evidence  at  all  warrant  the  imputation  thrown 
out  against  him,  that  he  was  seeking  to  secure  his  own, 
rather  than  his  daughter's  interest. 

The  partition  so  made  was  acted  on  by  her  father  until 
her  marriage  in  1814  or  1815,  and  from  that  time  by  her 
husband,  who  claimed  this  as  her  property,  until  his  death  in 
1842.     He  must  have  been  satisfied  that  the  division  was 
joat ;  for  he  had  it  then  quite  in  his  option  to  seek  possession 
of  the  particular  part  allotted  to  his  wife,  or  a  possession  in 
common  of  the  whole  estate.    Had  he  taken  the  latter  course, 
we  cannot  doubt  a  partition  would  have  been  made  under 
the  Act  of  Assembly  then  recently  passed,  which  we  have  no 
reason  for  supposing  would  have  been  more  favorable  to  his 
wife  than  that  already  made.     It  is  impossible  to  conceive, 
that  at  the  time  of  her  husband's  death  Mrs.  Eatabrooka  was 
not  fully  aware  of  the  nature  of  the  partition  so  long  esta- 
blished ;  yet  no  objection  is  made  by  her  for  many  years,  and 
as  far  as  any  acts  were  done  by  her  or  her  agents  on  that 
land,  they  were  in  affirmation  of  the  same  possession  under 
the  division,  which  had  been  so  long  held  by  her  father  and 
husband.     If  under  these  circumstances  she  did  not,  within 
a  reasonable  time  after  she  became  a  widow,  make  known 
her  dissent  to  such  division,  thereby  leading  the  other  parties 
to  the  belief  that  she  intended  to  abide  by  it,  and  encouraging 
them  to  continue  improving  property  which  they  considered 
their  own,  she  is,  we  think,  after  the  lapse  of  such  reason- 
able time,  estopped  from  setting  up  her  original  right. 

The  question  of  such  estoppel  in  paia  was  properly  left  to 

7  N.B.B.- 
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1850.  the  jury,  as  was  a  question  somewhat  similar  in  the  case  of 

Doe  dem.  Ooodrioht  V.  Stravhan  (a).     We  think,  therefore,  that  the 

against  charge  of  the  learned  Judge  was  correct,  and  that  the  rule 


HlARIS. 


for  a  new  trial  must  be  discharged. 

Rule  discharged. 

(a)  Cowp,  201. 


GILLMORE  against  GILBERT. 

SouR^aSabUc     ^^  Eastev  term  last,  AUen  moved  to  set  aside  the  judg- 
a  d6M*m»i  wid  ^i^^t  ^°^  execution  in  this  cause  for  irregularity — the  notice 
oo8teon*tt»at   ^^  taxation  of  costs  having  been  given  for  the  29th  March, 
recuiL"*''^"    which  was  Good  Friday y  a  public  holiday, 
taxation  was        The  defendant's  affidavit  stated  that  he  treated  the  notice 

idven  for  Oood 

Friday,  whioh  as  a  uullity,  and  did  not  attend  at  the  clerk's  office,  and  that 

the  defendant  . 

treated  as  a     he  had  not  received  any  other  notice  for  taxing  the  costs. 

nullity,  and  did  •'  *^ 

notjgttend;  anitdid  not  appear  when  the  costs  were  taxed  (there  being  no 

jadfflSent'for    ^^*®  ^^  *^®  taxcd  bill  which  was  produced  by  the  plaintiff's 

notice  oftaxar  counsel),  but  the  judgment  was  signed  on  a  subsequent  day. 

fJJScu  tooS"gh  -^ZZcn's  Rvles  7,  note  (d!),  was  referred  to. 

tiomSiie  items     The  fifoZicttor(?«ti6raZcontra,  Contended  that  holidays  were 

shewn,  the  de-  established  for  the  bene&t  of  the  officers,  who  might  never- 

havebeenre-   theless  attend  to  busiuess  if  they  pleased,  Bennett  v.  Fot- 

them.  ter  (a),  and  as  Oood  Friday  was  not  a  dies  non,  and  there 

was  no  proof  that  the  costs  were  not  taxed  on   that  day> 

and  no  objectionable  charges  were  shewn,  there  was  no 

ground  for  setting  aside  the  judgment. 

Allen  in  reply,  argued  that  the  case  of  Bennett  v.  Potter 
was  distinguishable,  because  the  defendant  there  knew  that 
he  had  to  plead  within  a  certain  time,  and  if  the  last  day  for 
doing  so  was  a  holiday,  it  was  his  duty  to  have  filed  his  plea 
the  day  before  :  here  the  defendant  had  nothing  to  do  until 
he  received  the  notice  of  taxation,  and  that  being  given  for  a 
public  holiday,  he  had  a  right  to  treat  it  as  a  nullity,  and 
was  not  bound  to  attend  upon  an  uncertainty  to  ascertain 
whether  the  office  would  be  open.  The  presumption  was  that 

(a)  2C.AJ.  622. 
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it  was  not  open^and  that  the  costs  were  not  taxed  on  that  day,      1850. 

particularly  as  there  was  no  date  to  the  taxation.    Neither  ghImork 

was  the  defendant  bound  to  shew  any  improper  charge  in  c^eut. 

the  bill :    it  was  sufficient  that  he  had  not  received  due 

notice  of  taxation. 

CW.  adv.  wit 

Carter,  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  application  to  set  aside  the  judgment  and  exe- 
cution for  irregularity.    The  alleged  irregularity  was  in  the 
notice  for  the  taxation  of  costs — that  notice  being  for  tax- 
ation on  the  29th  of  March,  which  was  Oood  Friday,  a  public 
holiday,  when  the  clerk  is  not  bound  to  attend  in  his  office. 
There   would  be  nothing  to  prevent  the  taxation  taking 
place  on  that  day  if  the  clerk  chose  to  attend  for  the  purpose, 
nor  would  such  taxation  be  irregular.     It  does  not  appear 
that  the  defendant  attended  on  that  day,  or  that  he  took  any 
steps  to  ascertain  whether  the  plaintifiTs  attorney  attendee^, 
or  at  what  time  the  taxation  really  did  take  place,  and  no 
eomplaint  is  made  as  to  the  items  taxed.    We  do  not  think 
under  these  circumstances  any  ground  is  shewn  for  setting 
aside  the  judgment,  though  had  it  appeared  the  taxation  bad 
been  erroneous,  we  might  have  relieved  the  defendant  from 
any  amount  improperly  allowed,  by  ordering  a  new  taxation, 
and  deducting  such  amount  from  the  judgment.     The  rule 

mast  be  discharged. 

Bule  discharged. 


WHITE  against  DAWSON. 


defendant 
ves  a  notice 


This  was  a  summary  action  for  work  and  labour,  to  which  ^^^ 
the  defendant  pleaded  the  general  issue  and  gave  a  notice  J;"^?off!whi^ 
and  particulars  of  set  off,  principally  for  goods  furnished  "ade^ip^of*"^ 
the  plaintiff  while  he  was  doing  the  work.  The  cause  wm  fi  ?h^pii?n?iffh't 
referred  to  three  arbitrators  by  an  order  of  Nisi  Prius— the  J^X?7?'*J!'r 
award  to  be  entered  as  the  verdict  of  a  jury,  and  the  costs  m1  pi^m^t; 
to  abide  the  event.  The  arbitrators  made  an  award  in  t^'^i^ntitV^' 
favour  of  the  plaintiff  for  £1  Is.,  and  certified  at  the  foot  r)f  SeTeVaicu*^ 
the  award  that  the  plaintiff's  demand  proved  was  £12,  and^^^'  ^^' 
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1860.      that  it  was  reduced  by  the  defendant's  set  oflf  to  £1  la. 
w^^     The  award  was  left  with  Bowser,  one  of  the  arbitrators,  and 
D^wN.     when  *the  plaintiff  applied  for  it,  Bowser  told  him  he  had 
destroyed  it. 

In  Michaelmas  term  last,  J.  A.  Street,  Q.  C,  obtained  a 
rule,  on  affidavits  of  the  plaintiff  and  M* Manns,  the  arbitra- 
tor who  wrote  the  award,  calling  on  the  defendant  to  shew 
cause  why  the  award  should  not  be  entered  on  the  postea, 
and  why  the  plaintiff  should  not  be  allowed  summary  costs. 
M'llhaney  v.  Wiswcdl  (a),  and  Doyle  v.  Dougan  (6),  were 
cited. 

D.  S.  Kerr  shewed  cause  in  Easter  term  last,  on  affidavits 
of  Bowser  and  Lockhart,ihe  other  two  arbitrators,  admitting 
the  making  of  the  award  and  certificate,  and  stating  that  it 
was  agreed  among  the  arbitrators  that  they  were  not  to 
interfere  with  the  costs ;  and  that  the  day  after  the  award 
was  made,  having  seen  one  of  the  attornies  and  finding  that 
the  certificate  would  defeat  their  intention,  they  after  ap- 
plying to  M* Manns  who  refused  to  attend,  made  another 
award,  omitting  the  certificate,  and  destroyed  the  first  one ; 
and  that  on  the  arbitration,  the  defendant  treated  his 
account  for  the  goods  sold  as  payment  to  the  plaintiff  on 
account.  It  was  contended  that  the  defendant's  account  was 
in  the  nature  of  a  payment,  and  therefore  the  plaintiff  was 
not  entitled  to  costs,  because  the  verdict  was  taken  as  the 
evidence  of  the  amount  for  which  the  action  was  brought. 
The  arbitrators  were  fnncti  officio  before  they  signed  the 
certificate,  and  therefore  it  could  not  affect  the  case. 

J.  A,  Street,  Q.  C,  contra,  contended  that  the  defendant 
had  treated  his  claim  as  a  set  off,  by  giving  a  notice  of  set 
off,  and  was  thereby  estopped  from  afterwards  treating  it 
as  a  payment.  Allen's  Rnles  65,  note  (v).  That  the  two 
arbitrators  had  been  influenced  by  ^o^^ar^  statements  of  the 
defendant's  attorney  respecting  the  costs,  and  could  not  by 
destroying  the  award  deprive  the  plaintiff  of  his  legal  rights. 

Cur.  adv.  vnlt 

Cartbb,  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  application  to  enter  the  award  of  arbitrators 

(a)  Bert,  R.  67.  (&)  1  Kerr,  116. 
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io   favor  of  the  plaintiff  for  £1  Is.,  as  the  verdict  of  a     1850. 
jury  with  sammary  costs ;  and  the  only  question  raised  in     whitb 
the  argument  was  as  to  the  costs,  the  defendant's  counsel     SSrHon. 
contending  that  the  plaintiff's  demand  of  £12  was  reduced 
to  the  amount  awarded  by  payment  and  not  by  set  off.  The 
&ct8  of  the  case  would  prima  facie  shew  the  latter  mode  of 
reduction,  as  the  defendant's  account  was  principally  made 
up  of  goods,  and  he  in  pleading  the  general  issue  gave 
notice  (and  particulars)  of  set  off — of  the  very  items  which 
be  now  insists  on  as  payment. 

It  is  clear  that  the  original  opinion  of  the  arbitrators  was 

in  favor  of  the  reduction  having  been  effected  by  way  of  set 

off,  and  the  change  of  that  opinion  in  Lockhart,  one  of  the 

arbitrators,  would  seem  to  have  arisen,  not  because  the 

evidence  did  not  justify  such  opinion — but  from  his  being 

informed  by  the  defendant's  attorney  of  the  effect  of  such 

opinion  in  reference  to  the  iosts.    It  appears  to  us,  that  on 

the  whole  of  the  facts  taken  together,  the  defendant's  case 

amounted  to  set  off  and  not  payment,  that  the  plaintiff  is 

entitled  to  summary  costs,  and  therefore  the  rule  should  be 

made  absolute. 

Bule  absolute. 


DE8  BRISAY  against  MOONEY. 
This  was  an  action  of  replevin  for  17,000  feet  of  deals,  Jhe  pij^tiir 

*  '  '  being  the 

to  which  the    defendant    pleaded    property  in   ^i^self.  gj«^^'^ 
At  the  trial  before  Parker,  J.,  at  the  Kent  circuit  in  August  ^^^^^ 
last,  it  appeared  that  two  persons  named  AUanach  and  man^Soto^ 
itCavley  had  leased  a  saw  mill  from  J.  Cunard  in  1846,atS^„^'f  ^ 

sapplies  to 
mnyoa  his  lambering.  whieh  were  to  be  paid  for  in  dealn  of  a  speofied  quality,  delivered  to  the 
plaintiff  at  Biehibueto :  Held  (S^r^t,  J.  di*tentiente\  that  no  property  in  the  deals  when  cut,  veeted 
u  A.  until  it  was  aaeertained  what  portion  of  them  oame  within  the  description  the  plaintiff  was 
to  retain,  and  therefore  that  the  plaintiff  might  replevy  the  whole  of  the  deals  from  the  defendant, 
to  whom  A.  had  delivered  them  before  they  arrived  at  Riehibueto.  Held  also,  that  the  defendant 
luving  mixed  with  these  deaU  others  belonging  to  himself,  which  he  refused  to  point  out  and 
whieh  eoold  not  otherwise  be  distinguished,  did  not  deprive  the  plaintiff  of  his  right  to  replevy. 

Hsld  per  Sternly  J.,  that  under  the  agreement  the  property  in  the  lumber  was  in  A,  until  deli- 
fvred  to  tha  plaintiff,  and  that  the  Judge  ought  so  to  have  directed  the  Jurv ;  and  that  the  plain- 
tiff was  not  entitled  under  the  oirenmstances  to  replevy  the  lumber  from  the  defendant. 
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1850.  an  annual  rent  of  £S0,  payable  in  deals ;  that  Cnnard  was 
debbrisat  ^o  supply  them  to  carry  on  lumbering,  and  that  all  the  deals 
Moo*^T.  ^^^  ^^  *^®  °^^'^  were  to  go  to  Cuiiard,  who  was  to  have  the 
right  to  charge  them  with  double  the  value  of  all  the  deals 
they  should  sell  to  any  other  person.  In  the  autumn  of 
1847,  Cunard  having  assigned  bis  property  to  trustees  and 
being  unable  to  continue  supplying  Allanach  and  JiTCauley, 
Caie^  the  agent  of  his  assignees,  directed  them  to  apply  to 
other  persons  for  supplies ;  in  consequence  of  which  they 
applied  to  the  defendant,  who  refused ;  after  which  they 
applied  to  the  plaintiff,  who  assented,  and  the  following 
agreement  was  entered  into : 

''Memorandum  with  Duncan  Allanach  and  John  M^CatUey, 
[A  number  of  articles  were  then  described.]  ''Dry  goods  to  the 
"  amount  of  £50  or  £60.  Payment— pine  deals,  9,  11  and  broad, 
"  at  £6  ;  at  least  one-fourth  No.  1— remainder  No.  2  ;  delivered 
"  at  Richibucto,    Dated  2l8t  December,  1847." 


It  also  appeared  that  in  the  summer  of  1847,  the  plaintiff 
had  obtained  a  license  from  the  Grown  to  cut  a  quantity  of 
logs  on  land  near  the  mill  occupied  by  Allanach  and  JiTCau- 
ley,  and  that  it  was  verbally  agreed  at  the  time  the  above 
memorandum  was  signed  that  the  logs  were  to  be  cut  on  the 
plaintiff's  license.  The  plaintiff  afterwards  made  further 
advances.  Allanach  and  MGavdey  proceeded  to  cut  logs 
on  the  land  licensed  to  the  plaintiff,  and  sawed  them  into 
deals,  and  in  the  spring  of  1848  informed  the  plaintiff  that 
they  had  set  apart  deals  at  the  mill  to  pay  the  amount  of 
his  account,  and  wished  him  to  take  delivery  of  them,  which 
however  he  did  not ;  but  directed  them  to  keep  the  deals 
until  he  sent  word  that  he  wanted  them.  Allaiuich  also  in- 
formed Caie  that  they  intended  paying  the  plaintiff  s  account 
in  deals,  that  his  complement  was  rafted,  and  that  the  princi- 
pal part  of  the  logs  from  which  the  deals  were  manufactured 
were  cut  on  the  plaintiff's  land  :  this  also  appeared  by  other 
evidence.  Afterwards,  upon  an  intimation  from  the  plaintiff, 
they  made  up  a  raft  of  deals  at  the  mill,  with  which  ^IZZanooA 
set  off  with  the  intention  of  taking  it  to  Richibucto  and 
delivering  it  to  the  plaintiff,  and  while  it  was  on  its  way  he 
obtained  further  supplies  from  the  plaintiff,  to  enable  him  to 
bring  it  down;  but  before  it  arrived  there  Allanach  delivered 
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it  to  the  defendant,  to  whom  he  owed  a  small  sum  of  money.      1850. 
The  defendant's  witnesses  stated  that  he  wished  to  take  a   dxsbrzbat 
sufficient  quantity  of  the  deals  to  pay  the  amount  of  his  ao-      ^onsy. 
count,  which  was  said  to  be  about  £15,  but  that  Allanach 
refused  to  break  the  raft,  and  it  was  finally  agreed  that  the 
defendant  should  take  the  whole,  and  pay  AUandch  £20 
in  addition  to  the  account.     MCauley  was  not  privy  to  this 
transfer,  and  stated  that  it  was  always  his  intention  that  the 
deals  should  go  to  the  plaintiff,  and  that  he  considered  them 
as  the  plaintiffs  from  the  time  they  were  cut     Immediately 
after  this  transfer  of  the  deals  Allanach  left  the  country,and 
tbe  defendant,  who  it  appeared  knew  the  plaintiff  had  fur- 
nished the  supplies  and  expected  to  get  the  deals  in  payment* 
took  possession  of  the  deals  and  piled  them  with  another 
small  lot  belonging  to  himself,  and  when  the  sheriff  went  to 
execute  the  writ  of  replevin,  refused  to  point  out  to  him  the 
deals  cut  hj  Allanach  and  M  'Catdey^  stating  that  he  would 
have  all  or  none.     The  raft  contained  deals  of  several 
qualities,  but  the  exact  proportion  of  each  quality  could  not 
be  ascertained  until  they  were  surveyed  by  a  sworn  surveyor. 
The  learned  Judge  instructed  the  jury  that  the  point  on 
which  the  case  must  turn  was,  whether  the  general  property 
in  the  deals  at  tbe  time  of  the  cutting  and  rafting  was  in  the 
plaintiff,  subject  to  a  future  deduction  on  a  survey  being 
made  of  such  a  part  as  did  not  fall  within  the  description  of 
qoalities  Nos.  1  and  2,  which  would  thereupon  become  the 
property  of  Allaruich  and  M'Cavley — or  whether  the  deals 
were  the  general  property  of  AUanxich  and  M^Cavley,  and 
not  to  become  the  property  of  the  plaintiff  until  the  delivery 
and  survey.     In  the  former  case  (which  appeared  the  most 
reasonable  view),  if  the  jury  believed  that  it  was  agreed 
that  the  logs  were  to  be  cut  on  land  on  which  the  plaintiff 
alone  had  a  right  to  cut  by  license  from  the  Grown — such 
license  not  being  assignable  in  law,  nor  in  fact  assigned  by 
the  plaintiff  to  Allanach  and  M^CatUey,  the  plaintiff  would 
be  entitled  to  recover  ;  in  the  latter  case,  tbe  verdict  must 
be  for  the  defendant.    His  Honor  observed  that  it  appeared 
essential  to  the  plaintiff's  security  in  the  advance  made  by 
him,  that  the  general  property  should  remain  in  him — while 
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1660.  AUanach  and  M'Cavley  would  sustain  no  injury  thereby,  as 
debbbwat  ^^^y  might  retain  a  lien  if  not  fully  t)aid,  and  would  thereby 
B^NBT.  ^6  protected  also  from  the  wrongful  acts  of  each  other. 
Although  it  was  stipulated  that  the  plaintiff  was  only  to  re- 
ceive deals  of  the  first  and  second  qualities,  and  part  of  the 
deals  in  the  raft  were  of  an  inferior  quality,  yet  as  the  exact 
proportion  of  each  quality  could  only  be  ascertained  upon  a 
lawful  survey,  the  property  might  remain  generally  in  the 
plaintiff  until  such  survey  had  determined  jkhe  relative  pro- 
portion of  the  respective  parties.  When  the  raft  was  made 
up  expressly  for  delivery  to  the  plaintiff,  it  was  to  be  pre- 
sumed that  it  would  be  made  up,  as  nearly  as  the  circum- 
stances would  admit,  to  suit  the  contract ;  and  when  the 
stipulated  quantity  had  been  delivered  to  the  plaintiff,  the 
propertyin  the  remainder  (if  any)  might  vest  mAUancbchBXiA 
M'CavXey  ;  and  if  AUanach  BLudM^Cauley,  contrary  to  the 
agreement,  sawed  logs  got  off  the  license,  and  mixed  the 
lumber  therefrom  with  the  other, — as  this  was  done  to  suit 
their  own  purposes,  it  must  be  considered  an  appropriation 
of  that  part  of  the  lumber  to  the  plaintiff,  if  he  had  the  general 
property  in  the  remainder.  That  in  respect  to  some  deals 
belonging  to  the  defendant  replevied  by  the  plaintiff,  the 
defendant  could  not  take  advantage  of  his  own  wrongful  act 
in  mixing  up  his  deals  with  the  others,  and  as  he  had  refused 
to  point  them  out,  the  sheriff  (being  unable  to  distinguish 
them)  was  justified  in  taking  the  whole.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  i£10,  stating  that  under  the 
agreement  they  considered  the  property  vested  in  him  from 
the  beginning. 

Weldon,  Q.C.,  obtained  a  rule  nisi  for  a  new  trial  in  Mi- 
chaelmas term  last,  on  the  following  grounds  :  1.  Improper 
admission  of  parol  evidence  to  alter  the  terms  of  the  written 
agreement.  Hope  v.  Atkins  (a),  HallHey  v.  Nicholson  (6), 
Woodbridge  v.  Spooner  (c).  2.  Misdirection.  8.  Verdict 
against  law  and  evidence.  Crane  v.  Hutchinson  {d),  Coombes 
V.  Hatheway  (e),  were  cited. 

Z).  S.  Kerr  shewed  cause  in  Hilary  term  last.  The 
written  memorandum  did  not  profess  to  be  the  agreement 

(a)  1  Price,  148.  (6)  1  Price,  404. 

(c)  hB.d  Aid.  238.  {d)  8  Kerr,  461.  (e)  8  Kerr,  692. 
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between  the  plaintiff  and  AUanach  and  M'CavZey ;  it  was      1660. 
bat  little  more  than  a  memorandam  of  the  supplies  they  re-   dbsbribat 
quired,  and  therefore  it  became  necessary  to  produce  other      m^nkt. 
evidence  to  shew  what  the  agreement  was,  and  that  evidence 
did  not  contradict  the  writing.     Secondly.     The  logs  from 
which  the  deals  were  sawn  were  the  plaintiff's  property  from 
the  time  they  were  cut.    AUanach  and  M'Cavley  found  the 
ground  licensed  to  him,  and  went  on  with  his  permission 
and  as  his  servants  ;  then  according  to  all  the  authorities, 
from  Segee  v.  Perley  (a)  to  the  present  time,  the  property 
Tested  in  the  plaintiff  as  soon  as  the  trees  were  cut.     The 
almost  universal  custom  in  the  trade  is  that  the  supplies  are 
to  be  paid  by  the  lumber.  In  Crane  v.  Hvjtchinaony  the  lum- 
berers hired  the  men  and  furnished  the  teams  to  get  out  the 
timber  ;  and  it  was  not  by  virtue  simply  of  the  a^eement 
with  the  lumbererti  that  the  property  was  held  to  be  in  the 
plaintiff,  but  because  he  had  the  license.    If  the  licensee  has 
not  the  right  to  the  timber,  he  is  without  remedy,  for  he  can 
bring  no  action  against  a  trespasser  on  his  license.     It  can- 
not prejudice  the  plaintiff  that  a  small  portion  of  these  deals 
were  sawn  from  logs  not  cut  on  the  plaintiff's  license,  for  the 
defendant,  who  claims  under  the  transfer  from  Allandch, 
eaoDot  take  advantage  of  that :    besides,  he  prevented  the 
plaintiff  from  selectingout  of  the  raft  the  qualities  that  suited 
his  contract.     Neither  can  the  defendant  take  advantage  of 
his  own  wrong  in  mixing  up  his  deals  with  the  deals  in  ques- 
tion, and  refusing  to  point  them  out  to  the  sheriff— he  cannot 
thereby  deprive  the  plaintiff  of  what  belonged  to  him. 

Wddon^  Q.  C.,  in  support  of  the  rule.  The  effect  of  the 
parol  evidence  was  to  shew  an  agreement  to  vest  the  pro- 
perty in  the  plaintiff  as  soon  as  the  logs  were  cut :  that  is 
inconsistent  with  the  written  memorandum, and  in  fact  goes 
to  alter  the  whole  character  of  it ;  and  if  such  evidence  could 
be  admitted,  every  written  agreement  may  be  cut  down  by 
parol  evidence.  Parol  evidence  is  not  even  admissible  to 
explain  a  writing  which  is  imperfectly  expressed  or  difficult 
to  understand,  though  it  may  not  alter  the  terms  of  it.  Hope 
V.  Atkins  (6),  HaUUey  v.  Nicholson  (c).  Even  if  the  evidence 

{a)  1  Kerr,  489.  (6)  1  Friee,  148.  (c)  1  Price,  404. 
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1850.  was  admissible,  it  failed  in  sbewing  any  agreement  to  vest 
de9Bbib1t  the  property  in  the  plaintiff  without  delivery.  The  mere  fact 
S^NEY.  of  the  logs  having  been  cut  on  land  licensed  to  the  plaintiff 
gave  him  no  property  in  them  unless  it  could  be  shewn  that 
AUanach  and  M^Cavley  went  there  as  his  servants;  and  the 
case  in  this  particular  is  distinguishable  from  Segee  y.Perley 
and  Crane  v.  Hutchinson ;  for  here  the  plaintiff  was  to  be 
paid  in  deals,  and  a  delivery  of  any  deals  of  the  specified 
quality,  no  matter  out  of  what  logs  they  were  manufactured, 
would  have  discharged  the  debt.  The  true  way  of  testing 
the  question  is  to  inquire  upon  whom  the  loss  would  have 
fallen  had  the  deals  been  destroyed  at  the  mill  before  deli- 
very. Would  not  AUanach  and  M*Cavley  have  remained 
liable  to  the  plaintiff  for  the  supplies?  If  the  plaintiff  could 
not  take  his  deals  without  also  taking  what  belonged  to  the 
defendant,  he  should  have  brought  trover  instead  of  replevin 
The  verdict  at  all  events  should  have  been  confined  to  that 
portion  of  the  deals  which  were  manufactured  out  of  the 

logs  cut  on  the  plaintiff's  land. 

Cur.  adv.  vvZt 

The  Court  differing  in  opinion,  now  delivered  judgment 
seriatim. 

Street,  J.  I  regret  I  cannot  agree  with  my  learned 
Brothers  in  the  judgment  they  are  about  to  give  in  this  case, 
and  the  more  so, because  I  am  free  to  admit  that  the  real  jus- 
tice of  the  case  is  with  the  plaintiff;  but  however  hard  it 
might  be  upon  him,  yet  it  appears  to  me  that  deciding  the 
right  of  property  in  the  lumber  in  question  was  in  him,  is  in- 
consistent with  a  principle  of  law  that  has  been  frequently 
laid  down  and  acted  upon,  not  only  in  this  Court  but  in  the 
Courts  at  Westminster  Hall.  Taking  the  whole  circum- 
stances of  this  case  together,  I  cannot  see  under  what  rule 
of  law  the  property  in  the  deals  in  question  could  vest  in  the 
plaiutiff,until'they  were  cither  delivered  to  him  orsomething 
tantamount  to  such  delivery  took  place.  The  jury,  it  is  true 
found  that  the  property  was  vested  in  the  plaintiff  from  the 
beginning,  by  the  terms  of  the  agreement  between  him  and 
AiUinach  and  Al'Cauley ;  but  I  think  this  was  not  a  question 
to  be  left  to  the  jury — I  think  it  was  a  pure  question  of  law 
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arising  upon  the  legal  construction  of  the  agreement,  and      1850. 
should  have  been  decided  by  the  learned  Judge  himself ;  for   dbsbrisat 
whether  the  terms  of  an  agreement  are  of  a  nature  to  pass     ^o!!£t. 
the  right  of  property  in  an  article  that  is  to  be  subsequently 
cut  or  made,  without  any  further  act  of  transfer,  is  purely  a 
question  of  law  arising  from  the  legal  construction  of  the 
instrument  itself,  and  therefore  not  a  matter  of  fact  to  be 
left  to  the  decision  of  a  jury. 

It  appears  in  this  case,  AUanach  and  M*CavZey  in  the 
year  1846  rented  a  mill  from  Cunard  under  a  written  lease. 
at  an  annual  rent  of  £30,  payable  in  deals ;  part  of  the  terms 
of  the  lease  were  that  all  deals  made  at  the  mills  were  to  go 
to  Cunard,  and  that  he  was  to  supply  them,  and  to  have  the 
right  to  chargethernvnth  dovhle  thevalue  ofcdlthe  deals  they 
sold  to  any  other  person — the  prices  of  the  supplies  and  the 
prices  Cunard  was  to  allow  them  for  the  deals  were  specified 
in  the  lease.    Now  although  it  was  expressly  stipulated  by 
tbis  lease  that  all  the  deals  they  made  were  to  go  to  Cunard, 
yet  that  did  not  make  the  deals  his  until  delivered,and  there- 
fore the  clause  making  them  liable  for  double  value  of  any 
they  sold  to  any  one  else,  was  as  a  penalty  upon  them  in  case 
they  broke  the  terms  of  the  lease  in  that  respect,  and  they 
coaldnotmakeanagreement  to  supplyany  other  person  with 
deals  sawed  at  that  mill  without  subjecting  themselves  to  that 
penalty,unless  Cunard  consented.  I  allude  to  this,as  having 
8ome  bearing  upon  what  the  parties  themselves,  that  is,^{- 
kLTtache^nd  iTCaxdey  and  the  plaintiff,  understood  to  be  the 
effectof  the  agreement  between  them  at  the  time  it  was  made. 
In  the  autumn  of  1847,  Cunard  having  failed,  and  assigned 
his  property  over  to  trustees,  his  agent,  Caie,  at  Richibucto, 
could  not  then  go  on  giving  AUanach  and  M'CavZey  supplies 
for  their  logging  concern,  and  he  as  agent  for  the  trustees 
authorised   them  to  apply  for  supplies   elsewhere ;   and 
when  AUanach  afterwards  informed  him  (Caie)  that  the 
plaintiff  had  consented  to  give  them  supplies  to  the  extent 
of  i£50,  and  to  permit  them  to  cut  upon  his  license  ground, 
and  that  they  {Allanuch  and  M'Cauley)  were  to  pay  him 
f  »r  the  supplies  in  deals  at  £6  per  thousand,  delivered  at 
Ri^ibticto — he  (Caie)  as  agent  for  Cunard' 8  assignees, sane- 
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1860.  tioDed  it,  whose  assent  the  plaintiff  required  before  he  would 
DxsBRisAT  enter  into  an  agreement  with  Allanach  €ind  M*CauUy ; 
i^NBY.  thus  shewing  from  the  representations  of  one  of  the  parties, 
and  the  acts  of  all  at  the  time  the  agreement  was  made,  that 
all  the  plaintiff  was  to  have,  was  payment  for  his  supplies  in 
deals  of  specified  qualities  and  dimensions,  at  £6  per  thou- 
sand, to  be  delivered  to  him  at  Richibucto,  After  this  (in  the 
spring  of  1848)  Allandch  told  Caie  that  he  had  got  the  logs 
for  that  spring's  sawing,  principally  on  the  plaintiff's  license 
and  supplies,  and  that  the  plaintiff  had  given  him  more  sup- 
plies than  he  promised,  and  that  he  was  going  to  6aw4he 
logs  into  deals,  and  give  the  plaintiff  deals  to  the  extent  of 
his  supplies,  and  the  rest  was  to  go  to  Caie  for  Cunard'a  as- 
signees ;  and  this  is  all  proved  by  the  plaintiff's  own  witness 
as  part  of  the  plaintiff's  case.  Then  let  us  look  at  the 
written  memorandum  of  the  agreement  between  the  plaintiff 
and  Allanach  and  M*Ca\dey,  as  also  proved  by  the  plaintiff, 
and  we  find  the  terms  of  that  exactly  correspond  with  what 
Allanach  told  Caie,  The  memorandum  is  in  the  following 
words : 

"  Memorandum  with  Duncan  Allanach  and  John  MVaulet/f" 
[Here  follows  a  list  of  different  kinds  of  goods  to  be  supplied,  and 
then  it  proceeds]  '*  Dry  goods  to  amount  of  £50  or  £60.  Payment 
'*  —pine  deals,  9,  11,  and  broad,  at  £6  ;  at  least  one-fourth  No  1, 
''remainder  No.  2  ;  delivered  at  Richibucto,  Dated  2l8t  Decern- 
'*6cr,  1847." 

(Signed)  "  Allanach  &  MtJAULBY." 

A  counterpart  of  this  memorandum,  signed  by  DesBrisay^ 
it  appears  was  given  to  AUaTuich^nA  M'Gauley.  The  par- 
ties therefore  clearly  made  this  memorandum  the  binding 
agreement  between  them,  by  making  two  parts,  and  each 
party  signing  one,  and  exchanging  them  ;  and  so  far  as  the 
deals  are  concerned,  I  think  it  must  be  taken  as  the  only 
agreement  proved  between  them.  It  appears  also  to  be  the 
only  one  sanctioned  by  (7at6, whose  assent  DesBrisay  himself 
thougl)t  necessary,  knowing  as  he  did  that  Allanach  and 
M'Cauley  were  holding  the  mill  under  Cunardy  on  terms 
which  prohibited  their  disposing  of  deals  to  any  one  else. 

A  good  deal  was  said  in  the  argument  about  the  Judge 
having  incorrectly  admitted  parol  evidence,  to  add  to  the 
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terms  of  the  written  memorandum,  but  I  can  find  nothing  in      1850. 
the  evidence  of  uny  terms  differing  from  the  written  memo-    dksbrihat 
random.  .All  MiUer  says,  after  proving  the  written  memo-     uoovnn, 
random,  is  that  the  plaintiff  agreed  to  give  the  supplies  on 
which  they  were  to  get  logs  to  make  the  deals,  to  bring  them 
to  Richiimcto  to  the  plaintiff,  and  nothing  further  was  said. 
It  seems  the  plaintiff  advanced  more  supplies  than  were 
mentioned  in  the  memorandum,  but  they  were  all  advanced 
on  the  same  understanding;  but  taking  the  whole  together  it 
amounts  to  nothing  more  than  this — that  upon  the  plaintiff 
consenting  to  advance  them  what  supplies  they  wanted,  and 
permit  them  to  get  their  logs  on  his  licensed  ground,  they 
undertook  to  pay  him  for  those  supplies  in  pine  deals  of  a 
specified  quality  and  dimensions,  at  a  specified  price,  and  to 
deliver  them  to  him  at  a  particular  place.     The  plaintiff 
under  this  agreement,  was  not  bound  to  take  any  deals  the 
parties  might  make  out  of  the  logs  they  cut  off  his  license, 
nor  did  that  license,  I  conceive,  give  him  any  property  in  any 
logs  they  might  cut  and  manufacture  into  deals ;  for  if  it  did, 
the  whole  were  his  without  reference  to  any  amount  of  sup- 
plies, and  they  would  have  had  a  right  in  that  case  to  have 
charged  him  for  their  labour  and  expense  in  getting  the  logs, 
and  in  manufacturing  them  into  deals,  which  clearly  was 
never  contemplated  by  any  of  the  parties ;  nor  was  the 
plaintiff  bound  to  receive  any  deals  up  at  the  mill,  but  by  the 
terms  of  the  agreement  he  had  a  right  to  say,  "  before  I  can 
''receive  any  deals  in  payment  of  this  account  for  supplies, 
"  I  must  have  them  brought  down  to  i2tcAi&itc^o  and  surveyed, 
"to  see  that  they  answer  the  description  and  quality  men- 
''tioned  in  the  agreement;*'  and  if  he  was  not  bound  to 
take  any  others,  or  any,  except  at  that  place,  how  could  any 
property  in  any  vest  in  him  until  he  had  accepted  them  ? 
AUanach  v.  MCavXey  appear  both  to  have  considered  it 
necessary  that  a  delivery  should  take  place  to  pass  the  pro- 
perty to  him,  for  they  wanted  him  to  send  some  one  up  to 
the  mill  to  take  a  delivery  of  the  deals  there,  but  this  he  did 
not  do,  nor  was  he  bound  to  do  so,  for  by  doing  so  he  might 
have  waived  the  provision  in  the  agreement,  that  they  were 
to  be  delivered  at  Richiiyucto.    Again :  supposing  the  raft  in 
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1850.  question  had  gone  down  to  him  at  Richihiicto,  be  would  only 
desbribat  have  been  bound  to  receive  such  out  of  that  raft  as  answered, 
M^o^Y.  on  a  survey,  to  the  description  mentioned  in  the  agreement ; 
and  it  appears  there  was  a  considerable  quantity  in  the  raft 
which  did  not  answer  that  description,  which  he  might  have 
rejected.  The  deals  therefore  could  not  be  his  until  he  had 
accepted  them,and  if  they  were  not  his,AUanachek8on^  of  the 
joint  owners  could  dispose  of  them  elsewhere ;  and  however 
dishonest  it  may  have  been  in  him  to  sell  and  deliver  them  to 
the  defendant  as  he  did,yet  that  sale  and  delivery  would  give 
the  defendant  the  property  therein ;  and  in  this  view  of  the 
case  I  think  the  verdict  was  wrong  and  ou^^ht  to  be  set  aside. 

Suppose  the  raft  had  been  lost  by  stress  of  weather  in 
going  to  Richibucto,  without  anyone's  fault,  would  not  the 
loss  have  been AUanach  and  M'Gavley's,  and  would  they  not 
have  been  still  indebted  to  the  plaintiff  for  the  amount  of  his 
supplies  ?  I  think  they  clearly  would.  But  if  the  property 
in  the  deals  was  in  the  plaintiff,  at  the  mill,  immediately  on 
their  being  sawed,  then  had  they  been  lost  in  going  down  or 
burnt  at  the  mill,  Allaiiach  and  ATCauley  would  still  have 
been  entitled  to  credit  in  the  plaintiff's  account,  either  to 
the  value  of  the  deals  up  at  the  mill  at  the  rate  of  £6  per 
thousand,  less  only  the  expense  of  taking  them  down,  or  to 
the  value  of  their  labour  and  expense  in  getting  the  logs 
and  sawing  them  into  deals :  a  mode  of  settlement  either 
way,  that  clearly  could  never  have  been  contemplated  by 
the  parties. 

Parker,  J.  I  am  compelled  to  differ  from  my  learned 
Brother  on  this  occasion.  I  see  no  reason  to  change  the 
opinion  expressed  by  me  at  the  trial.  This  case  it  appears 
tomemaybe  distinguished  from  the  lumber  cases  which  have 
been  referred  to ;  and  the  ground  taken  by  the  defendant, 
that  no  property  in  the  deals  vested  in  the  plaintiff  until 
actual  delivery  to  him  at  Richibucto^  or  in  other  words,  that 
something  remained  to  be  done  by  AUanach  and  M'Cavley 
before  the  property  vested  in  the  plaintiff,  seems  to  me  in* 
correct.  My  opinion  is  mainly  founded  on  the  consideration 
that  the  property  was  originally  in  the  plaintiff,  and  was  not 
divested,  but  continued  in  him;  and  that  the  raft  made  up  by 
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AUanach  and  MCauley  for  the  plaintiff,  and  which  was      1850. 
brought  away  from  the  mill  round  to  the  Richibucto  river,  in    debbrisat 
order  to  be  delivered  to  the  plain  tiff,  but  which  in  its  progress     b^n'et. 
was  wrongfully  disposed  of  to,  and  taken  possession  of  by, 
the  defendant,  remained  the  plain  tiff's  general  property  until 
Buch  a  survey  was  made  as  would  shew  whether  the  whole  of 
it  was  to  be  retained  by  him,  or  whether  any  and  what  part 
would  go  to  AUanach  and  M'Cauley,  as  not  being  of  the  first 
and  second  qualities.    In  fact,  that  the  property  \vhich  AUa- 
nach and  MCavley  had,  was  under  and  to  the  extent  of  the 
agreement  made  between  them  and  the  plaintiff,  and  not 
beyond  it,  and  that  it  is  a  mistake  to  suppose  that  the 
plaintiff  would  derive  no  title,  except  by  a  delivery  to  him 
under  the  agreement;  that  AUanach  a,ndM*CaiUeyin  sawing 
the  deals  were  manufacturing  the  materials  of  the  plaintiff, 
not  their  own  materials,  and  were  prepaid  for  their  work  and 
labour  thereon  by  the  supplies  received.     And  had  it  been 
that  any  part  of  the  suppHes  stipulated  forwere  notdelivered, 
AUanach  and  JiTCavIey  would  have  a  lien  on  the  deals  for 
their  security,  and  not  a  property  therein.    And  I  am  happy 
to  think  such  a  view  of  the  case  would  secure  to  them  all  they 
were  entitled  to,  without  enabling  them  to  commit  with  impu- 
nitythe  manifest  fraud  intended  to  be  practised  by  J.2Za7iaoA, 
and  would  to  this  extent  also  secure  one  of  these  partners 
from  suffering  from  the  misconduct  of  his  co-partner. 

The  remarks  I  have  made  apply  primarily  to  the  logs  got 
under  the  license,  but  will  embrace  the  other  logs  spoken  oU 
if  the  deals  made  from  them  were  mixed  up  with  the  others, 
and  treated  all  alike  by  AUanach  and  JiTCauley ;  as  I  shall 
endeavour  to  shew.    It  will  be  remembered  that  this  was 
not  one  of  the  contracts  which  are  frequently  made  between 
a  merchant  and  a  lumberer,  where  the  merchant  was  by  the 
terms  of  the  contract  to  procure  a  license  for  the  lumberer ; 
but  the  plaintiff  was  in  this  case  possessed  of  the  license  be- 
fore the  agreement ;  and  the  first  point  for  consideration  is, 
whether  or  no  it  was  partof  the  agreement  ihsX  AUanach^kuii 
JfCauley  were  to  get  the  logs  from  the  ground  covered  by 
the  license,  and  although  they  might  have  gone  beyond  it, 
•till  the  intention  was  they  should  keep  within  it.    It  being 
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1860.      evidently  found  by  the  jury  under  the  evidence  (wfaiob  I  still 
dkbbbwat   continue  to  think  was  properly  admitted,)  that  this  was 
M^oN^.     the  case,  let  us  see  the  effect  of  it. 

The  land  belonged  to  the  Grown.  The  license  was  a 
Crown  license  to  the  plantiff  to  cut  the  trees.  It  was  not 
an  assignable  license.  The  plaintiff  who  did  not  own  the 
trees  until  they  were  cut,  could  not  before  the  cutting  make 
the  property  in  the  trees  theirs  upon  being  cut,  for  that  would 
be  in  effect  to  make  the  license  assignable.  They  were  cut 
under  the  plaintiff's  right  and  as  his  property,  and  although 
no  doubt  the  plaintiff  might  agree  with  Allanach  and  M'Cau- 
ley  that  the  whole  or  part  should  belong  to  them  on  certain 
terms,  this  was  matter  of  agreement,  not  a  grant  of  pro- 
perty ;  and  it  will  depend  on  the  terms  of  the  agreement 
between  them,  as  to  what  part  and  at  what  period  any  change 
in  the  property  should  take  place.  To  consider  that — not- 
withstanding the  plaintiff  was  the  only  one  who  had  the  right 
to  fell  the  trees,  and  that  they  were  felled  for  the  purpose  of 
being  sawed  into  deals,  such  deals  to  the  extent  of  the  sup- 
plies furnished  to  be  delivered  to  the  plaintiff — the  general 
property  would  vest  in  Allanach  and  M'Cauley,  is,  I  think, 
unnecessary  for  any  purposes  contemplated,  and  would  de- 
prive the  plaintiff  of  the  only  security  he  possessed  for  the 
advances  ;  the  personal  security  in  such  cases  of  men  like 
Allanach  and  MCaxdey  being  notoriously  worthless. 

The  evidence  which  could  most  be  depended  on  in  this  case 
(though  I  admit  there  was  conflicting  testimony),  tended  to 
shew  that  most  of  the  logs  were  got  under  the  license  ;  that 
the  lumber  manufactured  therefrom  was  called  and  consi- 
dered the  plaintiffs ;  that  notice  was  sent  to  him  when  a 
sufficient  quantity  was  sawed,  to  come  and  take  a  delivery, 
but  that  he,  not  deeming  any  delivery  at  the  mill  necessary, 
so  informed  Allanach  and  yfOauley,  and  directed  them 
to  keep  it  until  he  sent  them  word  he  wanted  it;  that  after- 
wards on  receiving  an  intimation  from  him,  they  made  up 
a  raft  for  the  plaintiff,  and  that  Allajiach  set  off  with  it  in 
order  to  bring  it  round  to  Richihucto^  and  deliver  it  to  the 
plaintiff ;  that  the  supplies  stipulated  for  (which  were  in  fact 
the  payment  to  Allanach  and  ArCanlcy,  not  for  the  lumber 
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itself  but  for  their  work  and  labour  on  the  lumber)  were  all      1850. 
furnished  and  exceeded ;  and  that  it  was,  at  the  time  of  the    0,^^^^^ 
bargain  with  AUanacht  known  to  the  defendant  (who  by  the     mJJJ^Jt 
by  had  refused  himself  to  supply  Allamach  and  JiTCavZey) 
that  they  had  got  their  supplies  from  the  plaintiff — he  well 
knowing  also  their  inability  to  pay  for  them  except  by  the 
means  of  this  lumber.  1  can  well  believe  that  the  defendant 
was  not  aware  or  did  not  suppose  the  property  was  then 
vested  in  the  plaintiff,  but  supposed  he  might  {^gra^^i/ purchase 
it,  though  he  could  not  but  be  conscious  of  the  injury  which 
would  thereby  be  done  to  the  plaintiff,  and  therefore  should 
not  without  full  inquiry  have  meddled  with  it ;  but  no  sale 
or  delivery  by  Allandch  to  the  defendant  could  change  the 
property  or  confer  on  him  any  title,  unless  the  property  was 
then  actually  vested  in  Allariach  and  M^Cavley.      The 
plaintiff  then  I  conceive,  when  he  became  acquainted  with 
^this  disposal  of  it,  had  a  perfect  right  to  take  possession  of 
it,  and  the  defendant  was  not  justified  in  taking  it  again  ; 
far  less  can  he  be  excused  under  such  circumstances  in  pro- 
ceeding to  pile  it  up  with  other  deals  of  his  own.    It  was  for 
the  jury  to  consider  whether  the  reason  given  for  this  was  a 
pretext  or  not.     It  cannot  be  doubted  that  the  defendant's 
real  object  in  mixing  these  deals  with  other  property  of  his 
own  was  to  strengthen  bis  title  to  the  whole.    He  has  done 
80  for  his  own  purposes,  and  he  must  take  the  consequence 
of  the  act  if  those  purposes  cannot  be  served. 

There  was  no  intention  on  the  part  of  the  plaintiff  to  take 
any  other  deals  under  his  writ  of  replevin  than  those  which 
were  delivered  by  Allariach  to  the  defendant :  all  that  could 
properly  be  distinguished  as  those  of  the  defendant  were  left ; 
and  the  defendant  had  the  opportunity,  of  which  he  would 
not  avail  himself,  of  pointing  out  what  part  of  the  remainder 
had  not  belonged  to  the  plaintiffs  raft.    He  would  not  do  so 
at  the  time  of  the  execution  of  the  writ  of  replevin,  or  after- 
wards claim  them  separately  on  the  execution  of  the  writ  de 
proprietate  probanda :  he  would  have  all  or  none. 

A  separate  question  may  certainly  arise  as  to  the  deals 
made  from  logs  cut  without  right  by  Allanach  and  M'Cauley 
from  land  not  within  the  license,  and  for  some  cut  for  other 

7  N3.B. — 6 
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1850.      persons  at  the  mill  on  shares;  but  I  think  that  Allanach  and 
desbmbay   M'Cauley  in  fact  appropriated  these  to  the  plaintiff.     They 
MooNET.     mixed  the  lumber  together.    They  did  this,  not  at  the  plain- 
tiff's request,  but  to  suit  their  own  purposes.    The  mill 
while  employed  in  sawing  the  logs  on  halves  or  the  other 
logs,  could  not  be  engaged  in  sawing  deals  to  be  delivered  to 
the  plaintiff,  unless  the  mill  share  of  the  deals  from  these 
logs  also  went  to  the  plaintiff.    There  was  a  discrepancy  in 
the  evidence  as  to  the  extent  of  what  were  so  cut,  and  it 
would  have  been  impossible  to  have  made  an  exact  separa- 
tion of  one  from  the  other  unless  it  was  done  at  the  very  time. 
If  on  making  up  the  raft  for  the  plaintiff  there  was  a  mix- 
ture of  the  lumber,  the  plaintiff  derived  no  benefit,  nor Alla^ 
nach  and  M*Cauley  any  injury,  from  treating  it  all  alike,  as 
it  was  their  evident  intention  to  do:  all  tLat  was  left  after  the 
delivery  of  as  much  of  the  first  and  second  quality  as  at  the 
rates  agreed  on  would  pay  the  plaintiff's  bill  for  the  supplies, 
would  by  the  terms  of  the  agreement  be  retained  hjAlUinach 
and  ArCauley,  and  be  at  their  disposal.    Any  disposition  of 
the  deals  before  this  made  by  them  would,  I  take  it,  be  subject 
to  the  rights  of  the  plaintiff.     What  then  is  the  result  of  this 
view  ?    Is  it  anything  so  extraordinary  ?    No.    The  plaintiff 
having  originally  the  property,  keeps  it  until  he  is  paid. 
Allanach  and  M'Cauley  then  get  the  rest ;  and  in  the  mean 
time  are  secure  by  the  actual  possession  they  have,  but  can- 
not make  such  possession  available  to  defraud  the  plaintiff. 
Any  third  person  who  comes  in  as  the  defendant  has  done, 
does  it  at  his  own  risk,  and  is  not  entitled  to  much  commise- 
ration if  he  suffers  by  it  and  loses  his  money. 

That  this  may  not  have  been  the  view  taken  by  many 
persons,  of  therelative  rights  arising  in  such  lumber  cases  as 
this,  I  can  well  believe  when  I  find  so  much  difference  be- 
tween my  Brother  Street  and  myself.  But  I  think  my  view 
while  legally  sustainable,  is  calculated  to  prevent  a  great 
deal  of  fraud — to  secure  to  both  parties  their  rights,  and  that 
no  one  would  benefit  by  such  a  construction  of  these  lumber 
contracts  more  than  the  lumberer  himself;  his  business  being 
relieved  from  a  risk  which  is  by  no  means  a  necessary^ 
though  a  frequent  attendant  on  such  contracts. 
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nk  the  verdict  was  right,  and  that  the  rule  for  a  new      1850. 

lould  be  discharged.  deTb^at 

^,  J.     On  some  of  the  points  submitted  to  the  jury     m^one4. 

i  there  can  be  no  doubt  either  in  the  direction  of  the 

1  Judge,  or  the  finding  of  the  jury  on  that  direction  and 

dence — such  as  the  question  whether  the  bulk  of  the 

'  in  dispute  was  cut  within  the  plaintiffs  license,  and 

ect  of  the  defendant's  mixing  up  a  small  quantity  of 

n  with  the  other  raft,  in  such  a  manner  that  it  would 

)ut  impossible  for  any  other  person  to  distinguish  the 

om  the  other.     His  refusing  to  point  out  what  was 

his  own,  and  stating  that  he  would  have  all  or  none, 
ited  to  this — that  he  was  willing  to  rest  his  title  to  the 
DU  the  same  ground,  and  if  he  failed  in  shewing  title  to 
rger  part  of  the  raft,  he  abandoned  his  title  to  the 
r.  The  only  difficulty  I  have  felt  was  on  the  main 
3D,  whether  the  circumstances  of  the  case  warranted 
ding  of  the  jury  that  the  property  vested  in  the  plain tiiBT 

delivery.  On  a  careful  consideration  of  this  point, 
le  conflicting  opinions  of  my  learned  Brothers  Parker 
reet,  I  agree  with  the  former  in  the  conclusion  to  which 
{ come.  It  is  quite  clear  that  AUaTiach  and  M'Cauley 
0  right  to  cut  and  carry  away  logs  from  the  ground 
ised  in  the  plaintiff's  license,  independent  of  the  plain- 
kuthority;  nor  did  they  ever  pretend  to  cut  adversely 
1,  or  as  trespassers.     They  clearly  cut  down  the  trees 

an  authority  derived  from  the  plaintiff,  under  their 
ment  with  him;  and  unless  that  agreement  vested  the 
rty  in  trees  so  cut  in  Allanach  and  WCauley,  the  pro- 
in  such  trees  cut  under  the  license,  by  the  plaintiff  or 
authorised  by  him,  would  remain  in  the  plaintiff.  It 
.rs  to  me  that  the  effect  of  the  agreement  was  not  to 
ny  property  in  Allanach  and  M*CavZey  as  against  the 
^iSf  nntil  it  was  ascertained  what  part  of  the  deals 
lactured,  came  under  the  description  which  the  plain- 
as  to  retain.  When  that  was  ascertained,  then  the 
ining  part  might  become  the  property  of  AllaTiach  and 
uley.  To  support  the  defendant's  view  of  the  case, 
ust  assume  that  AUanach  and  M*Cavley  acted  wrong- 
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1860.      fully  ;  whereas  the  other  view — which  seems  to  me  more  i: 

drsbrisay   accordance  with  the  evidence  and  the  conduct  of  AUanac 

MoolnBT.     and  MCavZey  up  to  the  time  of  the  dishonest  sale  to  tb 

defendant  by  Allanach — makes  their  acts  up  to  that  tioK 

legal  and  right.    The  former  view  would  enable  them  to 

commit  a  gross  fraud  on  the  plaintiff,  while  the  latter  would 

only  effect  that  which  is  fair  and  honest.    When  a  man'l 

acts  can  be  easily  reconciled  with  law  and  justice,  I  shonid 

be  little  inclined  to  strain  a  point  of  law  to  make  them 

illegal  and  dishonest.    Rather  would  I,  unless  I  found  tht 

established   principles  too  inflexible,  endeavour  to  bend 

them  in  the  direction  of  honesty  and  good  faith.    That  the 

plaintiff  is  fairly  entitled  to  these  deals,  no  one  can  doubt; 

and  though*  from  the  strong  opinion  entertained   by  my 

Brother  Street,  my  mind  has  not  been  free  from  doubts  <m 

the  point  of  law,  I  have  after  much  consideration,  satisfied 

myself  that  the  plaintiff's  claim  is  maintainable  on  the 

principles  which  I  have  briefly  stated,  and  which  have  been 

more  fully  put  forward  by  my  Brother  Parker.     I  think 

therefore  that  the  verdict  should  stand,  and  this  rule  be 

discharged. 

Ghipman,  G.J.  The  leading  feature  of  this  case  in  regard 
to  the  property  in  the  lumber  in  question  was,  that  this 
lumber  was  got  out  by  AUanach  and  M*Cavley  under  ths 
plaintiff's  license,  and  the  license  not  being  assignable,  the 
property  in  the  logs  when  cut  vested  in  the  plaintiff,  anA 
AUanach  and  ATCauley  could  have  no  right  of  proper^ 
unless  by  agreement  with  the  plaintiff,  and  such  right  ol 
property  could  not  vest  in  them  until  the  terms  of  tbeic 
agreement  had  been  complied  with,  and  this  not  having 
been  done,  the  plaintiff's  right  of  property  was  in  faol 
never  changed  ;  and  in  this  point  of  view  the  verdict  wafl 
right,  and  must  be  sustained. 

Rule  discharged. 
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1860. 

Dob  on  the  demise  of  CHUBB  agairist  HATHEWAY. 

Ejectment  for  lot  No.  841  in  the  city  of  Saint  John,  TheieBBorot 
tried  before  Carter,  3.,  at  the  Saint  John  circuit  in  Av^gtistlil^iSed^under 
last.  The  lot  in  question,  which  was  in  a  remote  part  of  the  fn  i8S8,  mIT  ^' 
dty,  had  been  granted  to  Abraham  Gould  in  1784.  The  mentary  tiSe*" 
lessor  of  the  plaintiff  claimed  title  to  it  under  three  convey-  sesBionint^Ma 
iDces:  the  first  from  Laurence  Broughton  to  Samuel  Morgan,  he  claimed,  m 
lated  25th  November,  1820:  the  second  from  Morgan  toisao.  Thede- 

.  *'  fendant  claim- 

yimtiel  Parker,  d^ted  11th  April,  1821 — consideration  £12o<'underadeed 

/  from  S.  in  182B, 

lite.:  and  the  third  from  Parker  to  the  lessor  of  the  plaintiiff,  f*^,  proved  ac- 
lated  4th  Jidy,  1838.  for  £S5.     The  two  latter  were  duly  |*°d?d^t  a™' 
kcknowledged  and  registered,  but  the  first,  though  appearing  g^^Jlny *rtght 
o  have  been  executed  in  the  presence  of  two  witnesses,  SSnt  dnce  tiJe* 
reorge  Howell  and  William  Durant,  and  to  have  been  ac- JJJJJJ®|*£[3ap. 
mowledged  before  Durant  as  a  Justice  of  the  Peace,  was  ^{J^h^s/thJ 
lot  shewn  to  have  been  registered;  but  the  following  indorse-  Ib^t  t^^Msor 
ment  was  upon  it—*'  Received  for  registry  March  31.  1821.  hU^ghl^n  a^ 
'•  John  Cfialoner,  Register.     Second  on  record  81st  March,  ^'^^'0^'' 
"1821;"  and  a  portion  of  the  outer  half  of  the  sheet  of  theTuesu^n 
paper  on  which  the  deed  was  written,  where  a  certificate  of  havi^been 
registry  might  have  been  indorsed,  was  torn  oflf.     Willia'tn  the  coux?    '^^ 
Durant  was  dead,  but  it  appeared  that  he  had  been  a  Justice  disturb  a  ver- 
of  the  Peace,  and  his  signature  in  the  attestation  clause  and  plaintiff. 

A  deed  ap* 

to  the  memorandum  of  acknowledgment  were  proved.    Five  peered  to  have 

..  ,1-11  ,  .11.,.  °^^  executed 

Witnesses  who  had  been  long  resident  m  the  citv.  among  *°**^«pj^«8ence 

^  •"  « of  two  witnes- 

thorn  were  the  common  clerk,  the  collector  of  taxes  for  the^®?'®**®®' 

wnom,  a  Jus- 

aty,and  a  son  of  Mr.  Durant,  proved  that  they  had  never  {jceor  the 

*'  X  eaco  autuO' 

beard  of  such  a  person  as  George  Howell,  and  that  his  name  acknowiS^! 
WW  not  in  the  register  of  freemen  of  the  city.     It  was  also  w^dwdf  no^' 
)roved  that  ChaZoner  was  dead,  that  he  had  been  Register  of  Se^'^'ien  o7the 
leeds  for  the  city,  and  that  the  indorsement  on  this  deed  was  sonSwh^o^^'d 
n  his  handwriting.     The  deed  was  received  in  evidence,  of ^obSiSn™ 
object  to  objection.  Broughton  and  Morgan  were  also  dead ;  the  7nhib1-°' 
Hit  it  appeared  by  the  evidence  of  Parker  that  at  the  time  he  ^?^  wbwe 

the  deed  was 
»  flic  flf*  11  t'A/i  * 

U^tbat  it  was  properly  noeived  in  evidenoe  on  proof  of  the  handwriting  of  the  deceased  witness. 
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1850.  purchased  the  lot  it  was  called  Morgan's;  that  he  (Parkei 
Doedem.  ^^^  P^^  ^^  possessiou,  and  his  right  never  questioned  ;  thi 
^^  the  defendant  applied  to  him  several  times  to  purchase  i 
once  after  the  lessor  of  the  plaintiff  had  purchased,  and  o 
fered  £25,  and  the  last  time  £S0  for  it;  and  that  while  1: 
held  the  lot,  the  defendant  had  fenced  it  in,  with  seven 
others  in  the  same  block.  It  also  appeared  that  Morgo 
had  been  in  possession  of  the  lot,  that  he  used  it  as  a  pastoi 
and  built  a  shed  on  it  for  his  horse. 

The  defendant  claimed  this  and  an  adjoining  lot  under 
deed  from  John  Saunders,  dated  17th  November,  1828,  tl 
consideration  of  which  was  twenty  shillings.  Saunders  hi 
lived  near  this  lot  twenty  five  years  ago,  and  had  severaljo 
enclosed  with  a  fence,  but  it  was  doubtful  whether  the  lot 
dispute  was  one  of  them.  In  the  autumn  of  1828  the  defe 
dant  put  down  stakes  round  six  lots,  including  No.  341,  ai 
in  April  following  leased  them  for  several  years,  and  tl 
tenant  put  a  fence  round  the  whole  of  them.  In  1833  he  1 
the  six  lots  again  for  twelve  years,  during  which  time  th( 
continued  under  fence ;  and  he  continued  to  let  them  fro 
year  to  year  until  after  the  action  was  commenced. 

The  learned  Judge  directed  the  jury,  that  if  Morgan  w 
in  possession  under  the  deed  from  Broughtonythe  subseque 
conveyances  would  give  the  lessor  of  the  plaintiff  a  prin 
facie  title,  unless  he  was  barred  by  twenty  years  adverse  pc 
session ;  but  that  if  the  defendant  was  in  the  exclusive  pc 
session  under  a  claim  of  title  at  the  time  of  the  conve^an 
to  the  lessor  of  the  plaintiff,  it  would  amount  to  a  disseisi 
and  no  title  would  pass.     Verdict  for  the  plaintiff. 

In  MichaelTnas  term  last,  Hatheway  obtained  a  rule  n 
for  a  new  trial,  on  the  grounds  of  the  improper  admissi* 
of  the  deed  in  evidence,  and  that  the  verdict  was  agaic 
evidence.     In  Easter  term  last. 

Ritchie  shewed  cause.  There  was  sufficient  proof  of  t 
execution  of  the  deed :  all  was  done  that  could  be  done 
ascertain  who  the  subscribing  witness  was,  and  what  h 
become  of  him,  and  it  larely  happens  that  the  same  degi 
of  care  is  used  to  ascertain  those  facts  as  the  plaintiff  us 
here.     The  best  evidence  which  the  nature  of  the  case  ( 


Hathewat. 
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mitted  of,  after  the  time  that  bad  elapsed^was  given.  1  Stark.      1850. 
Evid,  879.     Cunliff^e  v.  Sefton  (a)  is  an  authority  in  point.     D^Tai^. 
Secondly.  There  was  no  disseisin.  Broughton,  Morgan,  B,ni      S^^SSS 
Parker,  were  successively  in  possession  :  the  title  went  back 
to  1820,  and  the  defendant  admitted  ParA:er*8  title  in  1888. 
There  cannot  be  a  disseisin  when  the  party  admits  a  title  in 
another.     To  amount  to  disseisin,  the  entry  and  occupation 
mast  be  hostile  acts:  whether  they  are  so  or  not,  is  a  ques- 
tion for  the  jury,  and  if  the  case  was  sent  to  a  new  trial,  it 
woaM  be  left  to  the  jury  in  the  same  way  that  this  was. 
The  defendant's  purchase  from  Saunders  for  one  pound 
was  a  mere  trick. 

D  L.  Bobinson  in  support  of  the  rule.  The  absence  of 
HoiveU  was  not  satisfactorily  accounted  for :  he  may  have 
been  living  in  an  adjoining  parish.  Greenl  Evid,  s.  574.  The 
deed  was  also  inadmissible  because  it  was  a  mutilated  paper; 
the  cause  of  that  should  have  been  explained.  As  to  dis- 
seisin :  the  defendant  clearly  held  under  an  adverse  title. 
His  purchase  from  Saunders  amounted  to  a  claim  of  title, 
and  was  quite  inconsistent  with  any  admission  of  title  in 
Parker ;  neither  was  his  offer  to  purchase  an  admission  of 
title,  for  he  might  hold  adversely  and  still  offer  to  purchase 
any  title  Parker  had,  in  order  to  quiet  his  own  title.  If  the 
defendant  had  been  in  possession  under  an  agreement  to 
parchase,  that  would  have  been  an  admission  of  title ;  but 
here  bis  entry  was  adverse,  and  he  held  adversely,  and  re- 
ceived the  whole  rents  and  profits  without  dispute  for  nearly 
twenty  years:  it  was  therefore  a  disseisin.  Cruise's  Dig,, 
tit  L, «.  29.  [Pabkeb,  J.,  referred  to  Jerritt  v.  Weare  (6).] 

Cur.  adv.  vult. 

Cabter,  J.,  now  delivered  the  judgment  of  the  Court. 
We  see  no  sufficient  ground  for  disturbing  the  verdict  in 
this  case.  As  to  the  possession,  it  was  certainly  a  question 
for  the  jury,  and  properly  left  to  them ;  and  as  far  as  the 
right  went,  the  lessor  of  the  plaintiff,  though  he  failed  in 
shewing  a  clear  documentary  title  from  the  original  grantee, 
made  out  a  good  prima  facie  case  by  prior  possession  of  those 
under  whom  he  claimed,  as  against  the  defendant. 

(a)  2  Ea$t,  183.  (:)  3  Price,  575. 
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1850.  The  plaintiff's  evidence  was  doubtless  met  by  contrary 

Doedem.  evidence  in  regard  to  the  continued  possession ;  but  the 
^nS  whole  went  to  the  jury,  and  we  cannot  say  they  came  to  a 
wrong  conclusion,  especially  if  they  believed  the  witnese 
Samtiel  Parker.  As  the  question  of  disseisin  was  left  to  the 
jury,  we  do  not  think  the  evidence  so  clearly  established  that 
point,  as  to  require  us  to  send  the  case  to  a  new  trial.  It 
was  in  a  measure  involved  in  the  first  question — that  of  pos- 
session; and  when  the  nature  of  the  possession  is  considered, 
we  cannot  say  it  was  derived  in  such  a  manner  or  remained 
so  open,  continued,  notorious  and  exclusive,  as  necessarily 
to  constitute  what  in  law  is  styled  a  disseisin.  The  defen- 
dant certainly  did  not  so  consider  it  when  he  applied  to 
Parker  to  purchase.  Disseisins  are  not  to  be  favored,  and 
require  to  be  strictly  proved.  All  the  defendant  could  ask, 
was  to  have  the  point  left  to  the  jury,  which  was  done. 

We  think  also  the  deed  from  Broughton  to  Morgan  wae 
properly  received  on  the  evidence  of  the  writing  of  WiUiam 
Durant,  one  of  the  attesting  witnesses,  who  is  dead.  The 
evidence  in  respect  to  George  Howell,  the  other  attesting 
witness,  was  in  our  opinion  as  satisfactory  as  could  well  be 
expected,  more  so  than  the  mere  proof  of  search  and  inquiry 
which  would  in  fact  have  brought  forward  the  statements  oi 
persons  of  whom  inquiry  was  made,  not  on  oath,  who  would 
not  be  likely  to  have  better  information  than  the  witnesses 
who  were  called  and  testified.  The  evidence  of  such  wit- 
nesses as  Oerow,  Durant,  ChaZoner,  and  Blakslee,  on  a  point 
of  this  sort,  is  almost  conclusive,  and  their  testimony  was 
quite  uncontradicted.  It  was  certainly  the  best  evidence 
the  nature  of  the  case  admitted  of. 

The  remarks  of  Oroae,  J.,  in  Cunlife  v.  Sefton  (a),  as  to 
the  want  of  care  in  selecting  persons  for  witnesses  in  Eng- 
^TicZ,  would  certainly  apply  with  equal  force  to  this  Province. 
We  have  all  probably,  in  our  experience,  seen  deeds  attested 
by  witnesses  about  whom  we  know  little  or  nothing,  and 
could  not  now  obtain  the  least  information. 

It  is  a  circumstance  not  unworthy  of  consideration  here 
that  the  deceased  witness  whose  writing  was  proved,  was  a 

(a)  8  East,  187. 


IN  THE  Thibtebnth  Yeab  OP  VICTORIA.  78 

Jostice  of  the  Peace  authorised  to  take  aoknowledgments  of      1850. 

deeds,  and  there  was  nothing  to  throw  the  least  suspicion  on  Doedem. 
the  authenticity  of  this  document.    The  rule  for  a  new  trial      ^,m1 

must  be  discharged.  hathkway. 

Bule  discharged. 


M'NICHOL  against  GRAY,  CARSON  and  NIXON. 

Tkbspabs  for  breaking  and  entering  the  plaintiffs  house  i^ySt}c^ii^^ 
in  the  city  of  Saint  John:  plea — the  general  issue,  by  statute.  ^®{i«rtioMt^ 
At  the  trial,  before  Parker,  J.,  at  the  Saint  John  circuit  in  ^aSS^^ 
huMjary  last,  it  appeared  that  the  plaintiff  occupied  part  of  ^j^'^JnolS^ 
ahouse  inSaint  John,  and  that  about  the  middle  of  the  night  fhriSjtfSotile 
of  the  Ist  August,  1849,  the  door  was  broken  open  by  the iuch'icSon' 
defendants.     On  the  defence  it  was  shewn,  that  for  some  ^the  defen^^^ 
months  before  tbis  night  stones  and  bullets  had  been  fre  mont^before 
qnently  thrown  during  the  night  into  the  house  of  Mr.  J.  H.  ment  of  the 
Qmy,  a  brother  of  one  of  the  defendants,  breaking  the  win-  per  chiiman,  * 
dowB  and  doing  other  injuries ;  that  after  continual  watching  and  ktreeu  j!.  ' 
and  attempts  to  discover  the  offender,  without  success,  Mr.  brought  for 

^  ,  breaking  open 

Gray  applied  to  the  mayor  of  the  city,  who  on  the  night  in  a  houM,  that 
which  the  door  was  broken,  attended  at  Mr.  Oray's  house  (one  of  whom 

"^  waa  a  police- 

with  the  defendants  Carson  and  Nixon,  who  were  policemen,  man.  and  the 

,  »  r  other  acting  in 

While  they  were  in  the  house  stones  were  thrown  into  one  of  §erth^  orders" 
the  upper  windows,  which  they  considered  came  from  the  °  eroenti^IeSto 
direction  of  a  house  which  was  near  Mr.  Grays,  part  of  which  Sceman^be-^*^ 
was  occupied  by  the  plaintiff,  and  not  being  able  to  discover  f'^the^Ia  JSJ 
any  other  probable  source,  the  mayor  gave  directions  to  ^^t^*^**  igli 
search  the  house.  In  pursuance  of  this  order  the  defendants  d^^^d^he 
went  to  the  outer  door,  which  after  knocking  at  two  or  three  dan^booau'se 
times  they  forced  open,  and  went  to  a  door  of  the  apartm»^nt^4.^^of  the 
occupied  by  the  plaintiff  and  demanded  admission,  but  the  SSderThe  i^ 
inmates  of  the  room  being  asleep  when  the  house  was  entered,  authority  to  do 
and  not  at  all  aware  of  the  reasons  for  such  entry,  or  by  piained  of. 

•' '  "^      Held,  per 

Parker^  J.,  that 
liie  poUoeman  was  entitled  to  notice,  bat  that  the  other  defendant  was  not.  becaose  it  did  not 

riar  that  he  was  aotiag  under  the  bona  fids  belief  that  they  were  carrying  ont  the  proviBlons  of 
act. 
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1850.  whom  it  was  made,  did  not  let  the  defendants  in,  whereupon 
M^NicHOL  ''^^y  forced  their  way  into  their  room,  and  through  that  into 
^aLT  ^^  adjoining  room  occupied  by  the  plaintiffs  wife  and  sister, 
who  were  both  much  alarmed,  and  suffered  in  health  from 
the  alarm.  .Nothing  was  found  to  justify  the  suspicion  that 
the  stones  were  thrown  from  this  house.  It  was  contended 
that  the  defendants  were  justified  in  breaking  and  entering 
the  house  after  demanding  admission  ;  or  even  if  not,  that 
they  were  entitled  to  a  mouth's  notice  of  action  under  the 
act  11  Vict.  c.  13,  8.  23.  The  learned  Judge  was  however 
of  opinion  that  the  entry  was  not  justifiable,  if  the  stones,  &c., 
were  not  thrown  by  persons  in  this  house,  and  that  the  de- 
fendants were  not  entitled  to  notice  ;  but  as  there  might  be 
doubts  as  to  the  point  of  notice.  His  Honor  left  the  following 
questions  to  the  jury  : 

1st.  Did  the  defendants  break  and  enter  that  part  of  the 
house  occupied  by  the  plaintiff  ? 

2d.  Were  acts  of  violence  committed  by  certain  unknown 
persons  on  the  house  and  family  of  Mr.  Jofen  H.  Gray  ? 

3d.  Did  any  of  these  acts  of  violence  proceed  from  persons 
in  the  house  wherein  the  plaintiff  resided  on  the  night  of 
the  breaking  and  entering  ? 

4tb.  Was  the  breaking  and  entering  made  under  the  be- 
lief and  bona  fide  persuasion  that  persons  committing  these 
acts  of  violence  were  in  the  house,  and  while  in  the  house 
had  discharged  some  of  the  missiles  which  endangered  Mr. 
Gray  and  his  family ;  and  had  the  defendants  reasonable 
ground  for  this  belief? 

5th.  Was  a  demand  of  entrance  made  into  the  apartment 
of  the  plaintiff  before  the  breaking  and  entering,  and  a  rea- 
sonable and  sufficient  time  given  for  opening  the  door  before 
such  breaking ;  or  was  there  a  sufficient  reason  existing  and 
given  for  not  opening  the  door  of  the  room  broken  ? 

6th.  Did  the  defendants  act  under  the  directions  and  by 
the  command  of  the  mayor  in  all  the  acts  done  ? 

7th.  Were  the  defendants  Carson  and  Nixon  policemen 
under  the  act  11  Vict,  c.  13 ;  and  did  they  act  under  the 
bona  fide  belief  and  persuasion  that  they  were  in  the  legal 
discharge  of  their  duty  as  such  policemen  ? 


jaitut 
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8tb.  Was  the  defendant  Gray  acting  merely  in  aid  of  the      1850. 
mayor  or  policemen,  bona  fide,  and  in  the  belief  and  persua-    m'nichol 
sion  that  it  was  his  duty ;  or  was  he  a  principal  in  the  acts  ?      ^j 

9th.  Did  the  defendants  or  either  of  them  commit  any 

greater  violence  or  do  any  more  damage  than  was  necessary 

to  eflfect  the  purposes  of  search  for  which  they  entered  (if 

tbey  were  justified  in  entering) ;  or  did  they  jremain  any 

longer  in  the  house  than  was  necessary  for  that  purpose  ? 

10th.  Supposing  the  defendants  not  to  have  been  justified, 

what  damages  will  compensate  the  plaintiff  under  all  the 

circumstances  ? 

The  jury  found  the  first,  second,  fourth,  sixth  and  seventh 
questions  in  the  affirmative;  the  third,  fifth  and  ninth  in  the 
negative ;  the  eighth,  that  the  defendant  Gray  was  acting  in 
aid;  and  gave  a  verdict  for  the  plaintiff  for  £25. 

Id  Hilary  term  last,  S.  R.  Thomson  obtained  a  rule  nisi  for 
anew  trial  on  the  grounds  of  misdirection,  and  that  the  ver- 
dict was  against  law  and  evidence.  The  Act  of  Assembly 
11  Vict.  c.  18,  S8.  22,  28,  2  Stark.  Evid.  (8d.  ed.)  580,  597, 
^'athan  v.  Cohen  (a).  Graves  v.  Arnold  (6),  Weller  v.  Toke  (c), 
Parton  v.  Williams  (rf),  Prestidge  v.  Woodman  («),  Beechey 
V.  Sides  (f),  Bailer  v.  Ford  (g),  N orris  v.  Smith  (ft),  Hazeldine 
V.  Grove  (i),  Davis  v.  Curling  (fc),  Hughes  v.  Buckland  (i), 
were  cited. 

The  Solicitor  General  shewed  cause  in  Easter  term  last. 
The  object  of  the  act  11  Vict.  c.  18,  s,  22,  was  to  authorise 
policemen  and  constables  to  arrest  suspicious  and  disorderly 
persons  in  the  night,  without  a  warrant,  when  the  aid  of  a 
magistrate  could  not  be  procured,  and  when  tbey  are  obliged 
to  act  promptly  and  upon  their  own  responsibility ;  and  when 
they  do  so  act,  they  are  entitled  to  notice  of  action  :  but  the 
exercise  of  their  discretion  is  always  construed  with  reference 
to  tbe  subject  matter  of  their  jurisdiction,  and  if  they  have 
no  jurisdiction  in  the  matter  in  which  they  have  acted,  they 
are  not  entitled  to  notice.    ShatweU  v.  Hall  (m).    The  defen- 

(a)  3  Camp.  257.  (b)  3  Camp,  242. 

(e)  9  East,  364.  {d)  3  B,  dt  Aid.  330. 

\e)  lB.<tC,  12.  ^  m  9  B.  <*  C\  806. 


(p)  IC.&  Mee.  662.  (h)  10  A,  db  E,  188. 

m  8  Q.  B.  997.  (k)  8  Q.  B,  286. 

(0  15  M.  dt  W.  346.  (m)  10  AT.  dt  W.  523. 
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1850.  dants  neent  oat  of  the  range  of  their  duty — they  were  not 
M'NicHoi,  authorised  by  the  act  to  do  what  they  did ;  neither  were  they 
^^!  acting  on  their  own  responsibility,  but  under  the  orders  of  the 
mayor,  and  therefore  a  warrant  was  necessary.  This  was 
also  a  case  of  mere  suspicion  of  the  commission  of  a  mis- 
demeanor, which  did  not  justify  breaking  the  door  without  a 
warrant.  No  person  was  known  to  have  committed  any 
offence  at  all;  and  the  mere  suspicion  of  a  felony  having  been 
committed  will  not  justify  a  constable  in  breaking  open  doors 
without  a  warrant.  In  2  Stark.  Evid,  (8d  ed.)  596,  note,  it  is 
said,  "  Where  one  known  to  have  committed  a  treason  or 
"  felony  is  pursued,  even  by  a  private  person,  without  war- 
"  rant,  he  may  break  open  doors  to  take  the  offender;  but  it 
"  seems  that  no  one  would  be  justified  in  doing  this  without 
"  a  warrant,  on  mere  suspicion."  The  felon  must  be  found 
in  the  house,  and  there  must  be  a  previous  request  to  admit, 
otherwise  the  officer  is  a  trespasser.  There  was  no  sufficient 
request  to  open  the  door.  But  for  the  statute  of  21  Jac.  1,  c, 
12,  the  defendants  would  have  been  obliged  to  plead  all  these 
facts  specifically.  The  Act  of  Assembly  41  Oeo.  3,  c.  2,  does 
not  apply,  because  the  defendants  acted  without  a  warrant. 
If  the  mayor  had  no  authority  to  break  open  the  door  under 
the  circumstances  of  this  case  (as  he  clearly  had  not),  the 
defendantsactingunder his ordersarenot protected.  Norton 
V.  Miller  (a).  If  the  conduct  of  one  of  the  defendants  is 
illegal,  the  conduct  of  all  must  be  so — they  must  all  stand  or 
fall  together ;  and  there  can  be  no  pretence  ior  saying  that 
the  defendant  Ghray  was  justified,  for  the  act  11  Vict.  c.  13, 
makes  no  mention  of  persons  acting  in  aid  of  constables — an 
expression  used  in  the  previous  acts  of  21  Jac,  1,  c,  12,  and 
41  Oeo.  3,  c.  2.  If  the  verdict  ought  to  stand  against  one  de- 
fendant, it  will  not  be  disturbed;  for  a  motion  for  a  new  trial 
must  be  made  on  behalf  of  all  the  defendants,  which  cannot 
be  done  without  the  assent  of  the  party  who  is  entitled  to  an 
acquittal,  2  Chit.  Arch.  (8th  ed.)  1338,  Cooper  v.  South  (b). 

S,  R.  Thomson  in  support  of  the  rule.  No  warrant  was 
necessary  in  this  case,  because  the  mayor  was  present  giving 
directions ;  neither  could  a  warrant  have  been  issued,  for  it 

(a)  2  Chit  R.  140.  (b)  4  Taunt.  S02. 
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was  not  known  who  did  the  act ;  but  notwithstanding  there  1850. 
was  no  warrant,  it  was  the  duty  of  the  plaintiff  to  demand  a  m'nichol 
copy  of  the  warrant,  which  would  have  been  a  notice  to  the  oi 
defendants  that  an  action  was  about  to  be  commenced  against 
them,and  would  have  given  them  an  opportunity  of  tendering 
amends.  The  act  41  Oeo.  8,  c.  2,  was  passed  for  the  protec- 
tion of  constables  and  persons  acting  in  their  aid.  It  was 
clear  that  a  felony  had  been  committed  here — the  suspicion 
was  only  as  to  the  person ;  and  therefore  they  were  justified 
in  breaking  the  door :  they  made  a  sufficient  demand,  and 
whether  the  door  could  be  opened  or  not  makes  no  difference, 
the  officers  did  all  they  were  bound  to  do.  Besides,  the  pro- 
tection extends  only  to  the  outer  door.  But  it  is  not  neces- 
sary to  contend  that  the  defendants  were  justified  in  what 
they  didy  for  if  that  had  been  the  case,  they  would  have  been 
aquitted :  I  only  contend,  that  as  they  acted  under  the  bona 
jAe  belief  that  they  were  doing  their  duty,  though  they  may 
have  had  no  reasonable  grounds  for  suspicion,  they  were 
entitled  to  notice  of  action  under  the  act  11  Vict  c.  13,  8. 28, 
which  ought  to  be  construed  liberally,  and  not  limited  to  po- 
licemen and  constables.  The  object  of  the  Legislature  was 
to  enable  the  officer  to  tender  amends  or  wrong  done  in  con- 
sequence of  some  excess  or  want  of  authority,  for  if  he  has 
not  exceeded  his  authority  he  has  no  occasion  to  tender 
amends ;  therefore  if  the  subject  matter  be  within  his  juris- 
diction and  he  intend  to  act  bonafidCfhe  is  within  the  protec- 
tion of  the  statutethough  he  acts  erroneously.  2Stark.  Evid, 
580,  Wedge  v.  Berkeley  (a).  He  must  be  shewn  to  have  acted 
wholly contrarytohisjurisdiction,  and  diver aointuitu.  Thus 
where  jurisdiction  to  commit  for  an  offence  was  given  to  two 
Justices,  and  one  Justice  committed  a  party,  he  was  held  en- 
titled to  notice.  Weller  v.  Toke  (6).  The  protection  extends 
to  private  persons  as  well  as  officers,  where  they  act  bona  fide 
under  the  belief  thatthey  are  acting  in  pursuanceof  a  statute. 
Beechey  v.  Sides  (c).  All  the  cases  on  the  subject  down  to 
Hughes  v,  Bucldand{d)y  lay  down  the  law  in  the  same  terms, 
that  parties  are  protected  if  they  act  bona  fide^  and  in  the 

(a)  eA.<itE.  ees.  (b)  9  East,  864. 

(e)  9  B.AC.  806.  {d)  16  M.  &  W.  846. 


78  CASES  IN  TBINITY  TERM 

1850.  reasonable  belief  that  they  are  pursuing  the  directions  of 
M'NxcHoi^  an  Act  of  Parliament — if  there  is  a  semblance  of  acting 
'^S^.  under  it,  though  they  proceed  iIlegally,or  exceed  their  juris- 
diction. But  for  the  act  of  11  VictclS,  the  policemen  would 
not  have  been  placed  in  a  position  to  obey  the  orders  of  the 
mayor.  The  mayor  clearly  believed  that  he  was  acting  in 
accordance  with  the  powers  given  by  the  act ;  he  therefore 
would  have  been  entitled  to  notice,  and  if  so,  the  defendant 
Gray,  who  acted  under  his  orders,  is  also  entitled  to  it. 

Cur.  adv,  vult. 

Carter,  J.,  now  delivered  the  judgment  of  the  Court. 
We  think  there  must  be  a  new  trial  in  this  case,  on  the 
ground  tbat  the  defendants  were  entitled  to  a  month's 
notice  of  action. 

The  jury  have  found  that  the  defendant  Carson  was  a 
policeman  under  the  Act  of  Assembly  11  Vict  c.  13,  and 
acted  under  the  bona  fide  belief  that  he  was  acting  in  the 
legal  discharge  of  Iiis  duty  as  such  policeman,  and  that  the 
defendant  Gray  was  acting  bana  fide  in  aid  of  the  mayor 
and  Carson,  the  policeman.  The  amount  of  such  finding  is, 
that  Carson  acted  in  the  bonafiAe  belief  that  he  had  autho- 
rity under  the  said  Act  of  Assembly,  by  which  alone  he  had 
authority  to  act  as  a  policeman,  and  Gray  acted  in  the 
bona  fide  belief  that  Carson  had  such  authority.  Both  of 
them  therefore  were  by  the  twenty-third  section  of  that  act 
entitled  to  a  month's  notice. 

The  cases  of  Beechey  v.  Skies  {a)  and  Heed  v.  Cowmea- 
dow  (6)  are  much  in  point.  The  very  object  of  the  notice 
is  to  protect  those  who  have  unintentionally  exceeded  their 
authority,  in  order  that  they  may  have  an  opportunity  of 
making  amends  for  any  injury  which  mayhaveresulted  from 
their  acts,  without  the  expense  of  a  trial ;  and  cannot  be 
held  to  apply  only  to  those  who  have  acted  altogether  within 
their  powers,  for  they  would  have  a  sufficient  justification 
for  their  acts,  and  would  have  no  occasion  to  make  any 
amends  for  acts  so  justifiable.  The  notice  we  think  applies 
to  cases  like  the  present,  where  parties  having  authority  to 
act  in  certain  circumstances,  have  acted  under  a  bona  fide 

(a)  9  B.AC.  806.  (b)  QA.d^E.  661. 
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belief  that  such  circumstances  have  arisen,  though  that  be-       1850. 
lief  was  erroneous.    On  this  ground  therefore  the  rule  for  a    m'nichol 
new  trial  must  be  made  absolute.  gbat'' 

Parker,  J.    I  am  not  prepared  to  say  there  should  not 
be  a  new  trial  in  this  case,  and  I  agree  with  the  rest  of  the 
Court  that  the  defendant  Carson  was  entitled  to  notice  of 
action ;  not  for  the  reason  that  he  was  at  the  time  of  the 
trespass  discharging  any  of  the  duties  imposed  on  him  by 
the  act  11  Vict  c,  18,  or  could  have  been  under  that  belief 
farther  than  this — that  he  being  a  watchman  or  policeman 
under  that  act,  believed  that  he  was  bound  to  obey  the 
orders  of  the  mayor,  and  did  act  in  aid  of  the  mayor,  who 
was  the  principal  in  the  transaction.    The  watchman  would, 
it  is  evident,  not  have  broken  into  the  house  and  the  apart- 
ment of  the  plaintiff  in  the  exercise  of  his  own  power  and 
discretion,  but  has  I  think  been  under  the  impression  that 
the  first  section  of  the  act  which  makes  it  lawful  for  the 
mayor,  aldermen  and  commonalty  of  the  city  of  Saint  John 
in  common  council  convened,  to  appoint  the  watchmen  and 
policemen,  and  generally  to  direct  them  in  the  performance 
of  their  duty,  put  him  under  the  order  of  the  mayor. 

If  Carson  had  been  the  principal,  and  the  defendant  O-ray 
was  acting  in  his  aid,  then  perhaps  he  might  also  be  entitled 
to  the  protection  given  by  the  act  11  Vict  c.  13 ;  but 
although  Oray  was  in  one  sense  acting  in  aid  of  the  watch- 
man, because  they  were  both  acting  under  the  direction  of 
the  mayor — to  entitle  him  to  notice,  I  think  it  should  appear 
that  he  was  acting  under  the  bona  fide  heliet  that  they  were 
carrying  out  the  provisions  of  that  act,  not  merely  that  he 
acted  under  a  bona  fide  belief  and  persuasion  that  it  was  his 
duty  to  act  in  the  manner  he  did.  I  cannot  therefore  divest 
my  mind  of  the  impression  that  he  did  not  come  within  the 
terms  of  that  act,  though  the  exact  point  of  distinction  be- 
tween the  two  defendants  was  not  perhaps  put  with  sufficient 
eleamess  to  the  jury,  as  I  was  certainly  then  of  opinion 
that  neither  of  the  defendants  was  entitled  to  notice. 

In  the  cases  relied  on — Beechey  v.  Sides  (a),  Reed  v. 
Covrmeadow  (6)  and  Wedge  v.  Berkeley  (c) — the  defendants 

(a)9B.  <#C.80S.        (6)6^.  &E.QQU        (c)  6  A.  dt  E.  G63. 
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1850.  were  clearly  acting  as  they  believed,  in  the  execution  of  the 
MKicHOL    statutes  which  required  the  notice. 

Ghat.  If  the  defendant  Oray  then  did  not  come  within  the  act 

of  11  Vict  c.  13,  did  he  come  within  the  protection  of  the 
general  act  12  Vict  c.  80  8.  94  ?  In  this  case  there  was 
no  Justice's  warrant — the  defendants  I  have  no  doubt  be- 
lieved the  verbal  order  of  the  mayor,  personally  present  and 
directing  the  proceeding,  was  equivalent  to  a  warrant,  and 
required  their  obedience  ;  but  such  is  not  the  law. 

No  malicious  intention  is  imputed  to  the  mayor  or  the 
defendants  in  this  case  ;  but  the  plaintiff  did  clearly  sustain 
an  actual  and  serious  damage,  and  the  first  question  at  the 
trial  was,  whether  for  the  reasons  stated,  it  was  damnum 
absque  injuria,  and  the  defendants  justified.  It  seems  to  be 
conceded  by  the  Court,  and  is  certainly  my  opinion,  that  the 
act  was  not  justified  ;  and  no  forcible  entry  in  the  night 
time  into  a  man's  dwelling  bouse  upon  mere  suspicion  that 
some  offender  was  concealed  therein,  could  be  justified 
unless  made  under  the  provision  of  positive  law. 

It  then  brings  it  down  to  the  question,  whether  a  person 
for  any  illegal  and  wrongful  act,  done  in  obedience  to  the 
verbal  order  of  a  magistrate,  is  entitled  to  notice  of  action. 

Bule  absolute. 


RAYMOND  against  WILMOT. 
D.  acreedto        ASSUMPSIT  bv  the  iudorsec   against   the  maker  of  five 

puronase  a  ves-  ° 

fendantlnd^toP''^^^^^^^'^^"^^^^'^"^^"'^*^  ^^  £325,  dated  respectively  in 
SghiL'of^SSV*^^^^^'  *^^y  ^^^  September  1847,  and  payable  three  months 
fi^^J^^^^jJ:  after  date.     Plea,  the  general  issue. 

mentl?<w  the  ^.t  the  trial  before  Parker,  J.,  at  the  Saint  John  circuit  in 
BWpffn  order*  AuQUst  last,  the  plaintiff  having  proved  a  pHma  facie  case,  it 
tuso^traot,  appeared  by  the  evidence  on  che  part  of  the  defendant  that 

D.  obtained 

outstanding  notes  of  the  defendant's  by  giving  bis  own  notes  indorsed  by  W.  in  place  of  them, 
which  notes  he  transferred  to  the  plaintiff  over  due.  telling  the  plaintiff  at  the  time  that  he  had 
no  interest  in  them,  and  that  thay  belonged  to  W.  The  defendant  never  transferred  the  vaeeel. 
Held,  that  the  jnry  were  properly  directed  that  FT.,  never  having  had  posseesion  of  the  notes,  had 
no  legal  interest  in  them,  and  that  the  defendant  was  legally  liable  on  the  notes,  notwithstandinjg 
the  agreement  abont  the  vessel  might  have  been  broken  by  D. 
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he  bad  the  equity  of  redemption  in  a  vessel^  which  he  agreed      1850. 
to  sell  to  one  Davidson  on  the  following  terms  : —  Raymond 

anttintt 

Saint  John,  October  25,  1847.         wilmot. 

''Mr.  H.  DAvmsoN— I  will  sell  you  the  barque  Ashley  of  the 

**  register  tonnage  of  485  56-94  tons,  for  the  price  of  £8  IQs.  per  ton, 

"  after  the  discharge  of  her  cargo  in  London^  you  paying  all  the 

'*  expenses  that  may  be  incurred  after  that  time.     Payments  to  be 

*'  made  by  relieving  the  mortgage  of  S,  Wiggins  *&  Son,  of  about 

"£2,250,  in  addition  to  the  expenses  that  may  be  incurred  in  dis- 

'*  charging  the  ship  outwards,  and  the  balance  in  such  a  manner 

"as  will  meet  my  outstanding  liabilities,  or  in  approved  payments, 

"upon  the  transfer  of  the  ship;  you  giving  a  guarantee  for  the 

"payment  of  certain  notes  running,  on  which  I  am  indorser;  and 

"  any  balance  that  may  appear  due  to  you  on  the  settlement  of  the 

''account,  to  be  deducted  from  the  purchase  money  of  the  ship. 

"R.  D.  WiLMOT." 

At  this  time  the  notes  in  question  were  in  the  ConiTnercial 
Bank,  and  Davidson  wishing  to  get  possession  of  them  to 
meet  the  payment  for  the  vessel,  made  an  arrangement  with 
the  Bank,  where  by  his  own  notes  indorsed  by  Mr.  Wishart 
and  another  person,  were  received  by  the  Bank  in  lieu  of  the 
defendant's  notes,  and  the  defendant's  notes  were  thereupon 
giTen  to  Davidson.  After  all  the  notes  were  due,  the  plain- 
tiff, who  had  arrested  Davidson  for  a  debt,  asked  him  for  the 
notes,  but  Davidson  declined  giving  them  up,  saying  they 
belonged  to  Wishart.  The  plaintiff  then  asked  Davidson  to 
let  him  have  the  notes  to  see  what  could  be  done  with  them, 
and  Davidson  gave  him  two  of  them,  which,  on  being  ap- 
plied to  a  few  days  after,  he  refused  to  return,  and  David- 
/son  then,  being  anxious  to  get  rid  of  the  arrest,  gave  him 
tbe  others.  Wishart  was  to  have  had  security  on  the  vessel 
in  consideration  of  his  indorsing  Davidson's  notes ;  for  the 
Ability  of  both  Davidson  and  the  other  indorser  to  pay  them 
was  doubtful,  but  the  agreement  with  the  defendant  was 
never  carried  out,  and  no  transfer  of  the  vessel  ever  made 
to  Davidson. 

The  learned  Judge  directed  the  jury,  that  the  defendant 
was  liable  on  the  notes  notwithstanding  the  agreement  about 
the  vessel  was  not  carried  out — that  Davidson  had  a  legal 
to  assign  the  notes,  and  that  the  plaintiff  stood  in  the 
position  that  Davidson  would  have  done,  and  was  en- 
titled to  recover.    That  whatever  equitable  claim  Wishart 

7  NJS.B. — 6 
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1850.      might  have,  he  hadno  legal  interest  in  the  notes  which  could 

^^Qj^jj    interfere  with  Davidsons  legal  right  to  transfer  them  to  the 

(v^i^.     plaintiff,  and  that  a  recovery  by  the  plaintiff  would  discharge 

the  defendant's  liability.    Verdict  for  the  plaintiff. 

In  Michaelmas  term  following,  Ritchieohthined  a  ruleniai 
for  a  new  trial  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  law  and  evidence.  Taylor  v.  Mather  (a). 
Beck  V.  Robley  (6),  Callow  v.  Lawrence  (c),  Hammond  v. 
Barker  (d),  Pingree  v.  Watson  (e),  were  cited. 

J.  A.  Street,  Q.C.,  and  Ma/:kenna,  shewed  cause  in  Easter 
term  last.  The  defendant  shewed  nothing  to  rebut  the 
prima  facie  case  made  out  by  the  plaintiff,  for  admitting 
that  Davidson  got  the  notes  in  order  to  pay  for  the  vessel, 
it  cannot  operate  as  a  discharge  of  the  notes,  that  the  agree* 
ment  about  the  vessel  was  not  carried  out.  The  defendant 
was  liable  on  the  notes  before  that  agreement  was  made — 
Davidson  became  the  legal  owner  of  them  for  a  good  con- 
sideration— the  defendant  was  not  a  party  to  the  purchase 
of  them,  and  has  never  either  paid  them  or  transferred  the 
vessel:  then  what  right  has  he  now  to  resist  the  payment? 
Even  if  it  was  Da%>idson's  fault  that  the  agreement  about 
the  vessel  fell  through,  that  is  no  defence  to  this  action  ;  the 
defendant's  only  remedy  would  be  an  action  on  the  agree* 
ment  for  unliquidated  damages.  Moggridge  v.  Jones  (/). 
It  may  be  that  he  has  not  sustained  any  damage  by  the  non« 
performance  of  the  agreement ;  then  how  absurd  would  it 
be  to  hold  that  it  is  a  defence  to  an  action  on  the  notes  ?  It 
would  make  the  negotiability  of  notes  depend  on  the  will  of 
a  third  party,  and  destroy  the  value  of  such  instruments  in 
the  commercial  world.  Neither  of  these  notes  arose  out  of 
the  contract  about  the  vessel ;  they  are  altogether  collateral 
matters,  and  therefore  though  the  breach  of  the  contract 
could  have  been  a  defence  to  an  action  brought  on  the  notes 
by  Davidson^  it  is  no  defence  to  the  present  action,  for  the 
indorsee  of  an  over  due  note  is  only  liable  to  the  equities 
which  arise  out  of  the  note  transaction  itself,  and  not  to  any 
set  off  existing  between  the  indorser  and  the  maker.     Bwr^ 

(a)  8  7.  R.  83n.  (h)  1  H.  Bla  S9. 

(e)  8  Af .  c^  S.  95.  {d)  8  Kerr,  634. 

(€)  8  Kerr,  251.  (f)  14  East,  4S6. 
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rwgh  ▼.  Mass  (a),  Whitehead  v.  Walker  (6).      The  notes      I860, 
continued  negotiable  ad  infinitv/m  until  they  were  paid  by     bItmond 
the  defendant.     Hubbard  v.  Jackson  (o).    Any  equities     wujSIot. 
which  existed  between  Davidson  and  Wiahart  cannot  be 
introduced  into  the  case.     Wishart  never  had  any  legal 
interest  in  the  notes. 

/.  W.  Chandler,  Ritchie,  and  D.  8.  Kerr,  in  support  of  the 
role.  Davidson  was  the  agent  of  Wiehart  in  the  transaction , 
for  the  notes  were  in  fact  taken  up  by  WiehaH — his  was  the 
substantial  name ;  and  the  appropriation  of  the  notes  by 
Davidson  to  pay  his  own  debt  was  a  fraud  upon  Wishart, 
and  passed  no  right  to  the  plaintiff.  If  a  party  claims 
through  a  fraud  he  must  fail — the  Court  will  not  be  made  a 
vehicle  of  fraud.  The  notes,  or  a  part  of  them,  were  re- 
tained against  Davidson* s  will,  therefore  there  was  no  legal 
transfer.  At  all  events  the  whole  of  the  circumstances 
should  have  been  submitted  to  the  jury,  for  it  is  said  in 
Toylcr  v.  Mather  {d\  that  if  a  note  comes  to  the  hands  of  a 
plaintiff  after  it  is  due,  and  there  are  any  circumstances  of 
fraud  in  the  transaction,  it  is  always  left  to  the  jury  upon 
thenlightest  circumstances  to  presume  that  the  indorsee  was 
acquainted  with  the  fraud.  If  the  action  had  been  brought 
bj  Davidson,  his  declaration  that  the  notes  belonged  to 
Wishart  would  have  operated  as  an  estoppel,  and  prevented 
his  recovery :  the  plaintiff  taking  the  notes  over  due,  can- 
not have  a  better  title  than  Davidson.  If  the  defendant  is 
liable  at  all  on  the  notes,  it  is  only  to  Wishart. 

Secondly.  The  agreement  between  Davidson  and  the 
defendant,  that  the  former  should  relieve  the  latter  of  his 
"  outstanding  liabilities,'*  must  mean  that  he  should  pay 
Us  notes.  Taking  them  out  of  the  bank  and  putting  them  in 
eireulation  is  no  performance  of  the  agreement — it  is  only 
flhifiing  the  liability  from  one  party  to  another — it  is  no  ex- 
tinguishment of  the  notes.  If  the  defendant  had  gone  to 
the  bank  and  paid  the  notes,  it  is  clear  they  would  have 
been  extinguished — they  could  never  afterwards  have  been 
set  up  against  bim;  then  the  question  is,  did  not  Davidson 

(a)  10  B.  A  C.  66S.  (h)  10  M.  A  W,  696. 

(c)  8  C.  dl  P.  184 ;  4  Bing.  890.  (d)  8  T.  R.  88  n. 
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1850.  pay  the  notes  ?  He  did  not  pay  them  in  money  it  is  true, 
batmond  but  he  did  what  was  equivalent — he  gave  other  notes  for 
^ujicoT.  them,  and  thereby  extinguished  them  as  absolutely  as  if  he 
had  paid  the  money.  In  equity  the  vessel  was  Davidson's 
the  moment  the  agreement  was  made,  therefore  as  soon  as 
he  took  a  step  towards  fulfilling  the  contract,  the  notes 
were  extinguished,  and  if  he  did  not  get  the  vessel,  he  bad 
his  remedy  on  the  contract  for  damages.  Suppose  he  had 
paid  off  Wiggins*  mortgage,  could  he  on  the  defendant 
failing  to  transfer  the  vessel,  bring  an  action  for  money  had 
and  received  ?  Would  he  not  have  been  obliged  to  bring 
his  action  on  the  contract  ?  Having  taken  up  the  notes  for 
the  purpose  of  carrying  out  the  agreement,  he  is  just  in  the 
same  position  in  regard  to  his  remedy  as  if  he  had  paid  the 
mortgage.  If  he  had  indorsed  on  the  notes  the  facts  which 
took  place,  the  notes  would  have  been  extinguished ;  the 
existence  of  the  facts  must  have  the  same  effect.  It  should 
have  been  submitted  to  the  jury  what  Davidson's  intention 
was  in  taking  up  the  notes,  for  if  it  was  done  with  the  inten- 
tion of  discharging  the  maker,  there  was  an  end  to  their 
negotiability.  Callow  v.  Lawrence  (a),  Beck  v.  RobUy  (&)• 
It  matters  not  what  took  place  afterwards,  nor  whether 
Davidson  or  the  defendant  broke  the  agreement :  the  con* 
tract  could  not  be  rescinded,  because  the  parties  could  not 
be  put  in  statu  quo.  Pingree.  v.  Watson  (c).  The  defendant 
could  not  rescind  it  because  he  had  parted  with  his  title  to 
the  vessel,  and  Davidson  could  not,  because  he  had  per* 
formed  it  in  part,  by  getting  the  notes ;  and  even  if  both  of 
them  had  agreed  to  rescind  it,  that  would  not  have  had  th« 
effectof  giving  vitality  to  notes  which  had  been  extinguished. 
If  Davidson  could  not  recover  on  the  notes,  a  fortiori  the 
plaintiff  cannot,  for  he  took  them  with  all  the  equities  which 
attached  to  them  in  the  hands  of  his  indorser.  It  was  never 
contended  for  a  right  of  set  off,  but  that  the  notes  were 
actually  extinguished  ;  and  whatever  goes  to  extinguish  or 
destroy  the  notes  must  be  an  equity  attaching  to  them. 

Cur.  adv.  tmZl. 

Cabteb,  J.,  now  delivered  the  judgment  of  the  Court. 

(a)  M.  A  8.  95.  (h)  1  H.  Bla.  89n.  (c)  8  Kerr,  261. 


nH 

or. 
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It  is  not  necessary  for  as  to  consider  how  this  matter  might      1850. 
)e  treated  in  a  Court  of  Equity,  but  as  regards  the  legal    ratxohd 
rights  and  liabilities  of  the  parties,  we  can  entertain  no     ^9^ 
doubt  as  to  the  correctness  of  the  view  taken  by  the  learned 
Judge  at  the  trial.      The  plaintiff  is  the  indorsee  and 
holder  of  several  promissory  notes  made  by  the  defendant, 
which  were  transferred  to  the  plaintiff  by  one  Daxidson  after 
they  became  due.    It  must  be  admitted,  that  any  equities 
attaching  to  the  notes,  by  which  Davidson  would  have  been 
bound,  under  these  circumstances  are  equally  binding  on 
the  plaintiff.     Previous  to  Davidson  becoming  the  holder  of 
the  notes,  it  appears  he  had  entered  into  a  contract  with  the 
defendant  for  the  purchase  of  a  vessel  at  a  certain  price  per 
toD,  by  which  contract  Davidson  was  to  pay  for  the  vessel 
after  satisfying  a  mortgage  held  by  Wiggins,  ''in  such  a  way 
"as  would  relieve  the  defendant  from  outstanding  liabilities, 
"or  in  approved  payments  upon  the  transfer  of  the  ship.** 

It  is  not  denied  that  Davidson  purchased  the  notes  in 
question  for  the  purpose  of  carrying  out  this  contract,  and 
that  in  this  object  he  was  assisted  by  Mr.  Wishart,  wbo  in- 
dorsed notes  given  by  Davidson  in  procuring  the  notes  in 
qnestion.     The  vessel  was  never  transferred,  and  therefore 
the  time  for  payment  by  Davidson  under  the  contract  has 
Dot  arrived,  whatever  remedy  the   defendant   may  have 
against  Davidson  for  damages,  supposing  the  nonfulfilment 
of  the  contract  to  have  arisen  from  his  fault.     It  has  been 
eontended  that  the  plaintiff,  standing  in  the  same  position 
as  Davidson,  is  barred  from  recovering  on  two  grounds. 
First,  That  the  real  interest  in  the  notes  was  in   Wishart 
and  not  in  Davidson,  and  that  the  transfer  by  Davidson  to 
the  plaintiff  was  a  fraud  on  Wishart.    The  evidence  how- 
ever shews  no  legal  interest  in  Wishart,  who  never  had  the 
notes  in  his  possession,  and  whatever  breach  of  faith  there 
might  have  been  in  Davidson's  parting  with  the  notes,  that 
b  a  matter  between  him  and  Wishart,  which  cannot  relieve 
the  defendant  from  his  liability.     This  view  of  the  case  is 
Botirely  inconsistent  with  the  second  ground,  which  was 
ominly  relied  on  in  support  of  the  rule,  namely :  That  as 
lOon  as  Davidson  procured  these  notes,  with  the  intention 
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1850.      of  using  them  in  payment  for  the  vessel,  the  defendant's 
ratxohd    liability  was  at  an  end ;  as  if  this  be  correct,  WUltart's  in- 
^ISSmq^,     terest  in  the  notes  would  not  have  been  of  much  practical 
use  to  him. 

We  cannot  discover  the  shadow  of  a  legal  defence  in  this 
second  position.     On  the  transfer  of  the  vessel,  it  would 
have  been  optional  with  Davidson  whether  he  paid  for  it  by 
relieving  the  defendant  from  outstanding  liabilities,  or  by 
approved  payments ;  and  however  he  might  have  provided 
himself  with  the  former  means  of  payment,  the  defendant 
could  not  have  declined  the  latter ;  and  could  it  then  be 
said,  that  Davidson  would  have  been  precluded  from  reco- 
vering on  the  defendant's  liabilities  ?    It  is  quite  a  new 
doctrine  to  us,  that  where  a  man  buys  a  negotiable  note, 
with  the  intention  of  using  it  in  discharginga  particular  debt 
which  may  arise,  he  is  precluded  from  applying  it  to  any 
other  purpose.     According  to  the  argument  of  the  defen- 
dant's counsel,  as  soon  as  Davidson  purchased  these  notes 
with  the  intention  of  applying  them  in  payment  for  tho 
vessel,  from  that  moment  the  defendant's  liability  was  at 
end  in  the  same  manner  as  if  he  had  paid  them.     If  so, 
indorsee  who  had  taken  them  bona  fide  from  Davidson  be^ 
fore  they  became  due,  would  have  been  precluded  fronts 
recovering  on  them.    Whatever  might  have  been  Davidson^m 
intention  when  he  purchased  these  notes,  we  can  discover 
nothing  in  the  contract,  or  the  evidence,  or  the  principles  of 
law,  which  would  make  that  intention  unalterable,  or  have 
prevented  him  from  suing  the  defendant  the  day  after  the 
notes  became  due,  or  transferring  that  right  to  any  other 
person.     As  well  might  it  be  said — if  Davidson  had  pat  by 
£100  in  money,  with  the  intention  of  appropriating  it  in 
part  payment  of  the  price  of  the  vessel,  that  £100  would 
become  the  defendant's,  for  which  he  might  have  recovered 
against  Davidson  for  money  had  and  received  to  his  use. 
As  to  the  declaration  of  Davidson  that  he  had  no  interest  in 
the  notes,  but  that  they  belonged  to  Wishart,  they  are  so 
clearly  referable  to  what  he  thought,  and  properly  thought, 
was  fairly  due  from  him  to  Wishart^  and  are  so  completely 
contradicted  by  the  whole  facts  of  the  case  as  regards  the 
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legal  ioteresfc,  that  they  cannot  have  any  bearing  on  the      1850. 
legal  rights  of  the  parties.  bTtmond 

The  prima  fdcie  case  made  out  by  the  plaintiff  appears  to     ^^S^mot. 
as  entirely  unanswered  by  any  legal  defence,  and  we  think 
the  rale  for  a  new  trial  should  be  discharged. 

Rule  discharged. 


CDRRAN  QUI  TAM.  against  GILMOUR.  ISvSS: 

On  a  former  day  in  this  term,  AUen  moved  for  judgment  JJ*^»^»n8w«r 
as  in  case  of  a  nonsuit.     Notice  of  trial  had  been  given  for  JS^S^^a  n"^ 
the  Charlotte  circuit  in  October  1849,  but  the  cause  was  not  JS^'^tw^i^* 
entered  :  notice  was  again  given  for  the  circuit  on  the  2Sd  1^^^' 
ipriZ  last,  and  the  cause  entered  and  afterwards  withdrawn,  ^o^/h^ 

S.  R.  Thxymaon  opposed  the  motion  on  affidavits  of  the ^^opraiiigof^ 
plaintiff,  stating  that  he  instructed  his  attorney  (who  resided  wu^tbA*^^ 
at&iin^  ATidrewa)^  to  send  subpoenas  for  his  witnesses  att^Jdfortri^, 
SaiiU  Stephen,hy€L  steamboat  on  theS0thi4prU — that  he  did  oomeqnenoe  of 

*  •        xi  1  J    •  11    not  receiving 

not  receive  the  subpoenas,  and  m  consequence  was  unable  the  fabpoBnas, 

he  was  unable 

to  get  the  necessary  witnesses  to  attend  the  trial,  and  that  to  get  the 

L  t  1  111  necewary  wit- 

he was  prepared  to  try  the  cause,  and  would  have  done  ^^  "^^J^gnflioient 

if  he  had  obtained  the  subpoenas  in  time.     There  was  O'lso  Sd*iu»  admiT' 
anafiSdavit  of  theattorney,  stating  that  he  sent  the  subpoenas  Ji^*^5J^ 
to  the  plaintiff  at  Calais  in  the  State  of  Maine,  on  the  day  otbi^Si?Sa 
after  that  on  which  the  plaintiff  had  instructed  him  to  send  i^^Se**"* 
them.     It  was  contended  that  the  excuse  was  sufficient  for^^^^°^ 
the  first  default.  fe'tSlT'^- 

AUen  contra,  contended  that  the  affidavit  was  insufficient, 
as  it  did  not  even  state  positively  that  the  plaintiff  had  any 
witnesses.  And  even  if  he  had,  it  was  in  consequence  of 
his  own  negligence  in  not  instructing  his  attorney  to  send 
the  subpoenas  until  after  the  Court  had  opened,  that  he  did 
not  procure  their  attendance.  The  affidavit  disclosed  no 
excuse  for  the  delay,  and  the  cause  should  not  be  allowed 
to  hang  over  the  defendant  any  longer. 

Cur.  adv.  vulU 

Cabtxb,  J.,  now  delivered  the  judgment  of  the  Court. 
We  think  the  defendant  is  entitled  to  his  judgment  as  in 
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1850.  ease  of  a  nonsuit,  as  we  are  not  satisfied  there  existed  any 
cunxuM  ^Gftl  excuse  for  the  plaintiff's  not  going  to  trial  porsnant  to 
o^ouB.  notice,  at  the  Charlotte  circuit.  A  trifling  excuse  has  been 
held  to  be  sufficient  for  the  first  default,  but  it  must  still  be 
such  as  to  satisfy  the  Court  that  the  plaintiff's  not  having 
proceeded  to  trial,  arose  not  from  any  wish  to  delay  the 
trial  unnecessarily,  or  for  the  purpose  of  rexation  or  other 
improper  motive — but  from  necessity,  or  from  some  other 
just  and  reasonable  cause. 

The  plaintiff  here  will  not  venture  to  swear  in  general 
terms  that  unexpected  difficulties  arose   in  procuring  his 
necessary  witnesses,  which  could  not  have  been  obviated  in 
time,  but  he  goes  into  particulars  which  wholly  fail  to  con- 
vince us  that,  if  he  had  any  witnesses,  he  would  not  hav» 
adopted  the  ordinary  mode  of  securing  their  attendance  at 
an  earlier  period,  or  made  some  inquiry  as  to  the  delay  of  hift 
attorney  in  procuring  subpoenas,  which  he  had  daily  means 
of  doing.    The  cause  it  appears  was  the  last  on  the  docket » 
and  not  called  on  until  the  end  of  the  week.    Can  we  doub^ 
that  if  the  plaintiff  really  wished  to  try  the  cause,  he  would 
not  have  seen  or  sent  to  his  attorney  during  the  circuit  ? 

Although  the  Court  would  be  bound  to  admit  a  sufficient 
excuse  in  a  qui  tarn  action  as  well  as  in  any  other,  still  in 
judging  of  the  reality  of  the  excuse  offered,  we  cannot  lose 
sight  altogether  of  the  nature  of  the  action,  the  motives 
which  frequently  exist  for  bringing  gat  tain  actions,  and  the 
importance  of  not  delaying  the  trial  of  them.  A  very  limited 
time  is  generally  allowed  for  the  bringing  such  actions,  and 
they  should  never  be  permitted  to  hang  over  a  defendant's 
head  without  good  reason. 

Rule  granted. 


Ex  PARTE  GLASS. 

whwreanueto     In  Hilary  term  last  Berton  obtained  a  rule,  calling  upon 
^t^njerodjij^e^  AWee,  Esquire,  a  Justice  of  the  Peace  for  the  county 

not  be  enlarged 

nnlete  the  delay  !■  satiifactoril/  accounted  for. 

It  is  the  duty  of  ooonsel  to  take  care  that  rales  obtained  by  them  are  properly  entered  in  the 
minatet. 


Glass. 
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of  Charlotte^  to  shew  cause  at  the  next  Ea$ter  term  why  a  1850. 
certiorari  should  not  issue  to  remove  a  oonviotion  by  him  of  ex  parte 
one  Gla$s,  for  selling  spirituous  liquor  without  license.  This 
rnle  was  not  taken  out ;  and  on  the  last  day  of  Eaiter  term 
a  motion  was  made  on  the  original  affidavits  to  enlarge  it 
until  this  term,  which  being  granted  (a),  the  rule  was  so 
entered-^n  the  minutes  of  the  Court ;  but  the  rule  served 
upon  the  Justice  was  in  the  form  of  an  original  rule  of 
Eaiter  term. 

On  a  former  day  in  this  term,  Allen  moved  to  discharge 
the  last  rule  as  having  been  irregularly  issued  without  any 
affidavit  explaining  why  the  first  rule  was  not  served ;  and 
also  because  it  did  not  correspond  with  the  rule  entered  in 
the  minutes  of  either  term. 

&  K  Thomson  contra,  contended  that  the  rule  was  correct 
in  substance :  but  if  there  was  any  informality  in  it,  the  fault 
was  with  the  clerk  of  the  Crown,  for  which  the  party  ought 
not  to  suffer. 

But  the  Court  said  that  some  reason  should  have  been 
shewn  for  enlarging  the  rule  of  Hilary  term;  that  it  was  the 
duty  of  counsel  to  take  care  that  the  rules  they  obtained  were 
properly  taken  out ;  that  even  the  rule  granted  in  Easter 
term  had  never  been  served  upon  the  Justice,  and  the  rule 
which  had  been  served  upon  him  and  which  he  was  called 
upon  to  shew  cause  against,  had  never  been  granted.  It 
was  therefore  irregular,  and  must  be  discharged. 

Berton  now  moved  to  enlarge  the  original  rule  until  next 
term,  or  for  a  new  rule,  upon  the  original  affidavits. 

But  the  Court  refused  the  application,  and  said  that  the 

eaase  of  the  delay  in  serving  the  rule  of  Hilary  term  should 

have  been  explained. 

Bule  refused. 

(a)  Only  two  Judges  were  present. 
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GENEEAL    EULE. 

(Notice  of  matter  of  defence  under  18  Vict.  c.  82.) 

It  18  Ordered,  That  a  copy  of  the  notice  of  any  mattei 
of  defence  delivered  with  the  plea,  pursuant  to  the  act  1{ 
Vict.  c.  82,  and  a  copy  of  any  order  of  the  Court  or  a  Jadgi 
which  shall  have  been  made  toaching  such  notice,  shall  hi 
filed  with  the  Nisi  Prius  record  at  the  Court  of  Nisi  Priua 
and  be  annexed  to  such  record. 


CASES 

ARGUED    AND    DETERMINED  1850. 


IN  TBI 


SUPEEME  COUET  OF  NEW  BRUNSWICK, 


IN 


MICHAELMAS  TERM, 

IN  THE  FOURTEENTH  YEAR  OP  THE  RKIGN  OF  VICTORIA. 


COY  agaimt  GARDINER  and  JOHNSON.  S^SJL 

This  was  a  feigned    issue  directed    by  the  Court  of^o^upvon^ 

rn  application  for 

Chancery  to  try  whether  a  deed  from  the  defendant  Oar- »  ^ew  trial  in 

,.  ''  •'  conseqaenoe  of 

Q'Xwr  to  the  other  defendant,  was  fraudulent.  ^nB^^^iLmI%^ 

At  the  trial  before  S<reee,J.,at  the  Sittings  after  last  Trinity  JS^^tn^^' 
term,  the  defendant  Oardiner  swore  that  the  consideration  5^^*.  ^^^^J**" 
for  the  deed  was  money  borrowed  from  the  other  defendant  ^^J^t^ 
at  different  times ;  and  in  order  to  account  for  the  expendi-  shoui^^state  ^ 
tnre  of  this  and  other  monies  which  he  had  received,  he  proVe!*^*^  **" 
produced  a  note  from  himself  to  one  Peppers  for  £100,  with 
a  receipt  in  full  on  the  back  of  it  purporting  to  be  signed  by 
Peppers  in  1848.  Peppers  had  died  since  that  time,  and  the 
persons  who  appeared  as  subscribing  witnesses  to  the  note 
and  receipt,  were  said  to  have  left  the  country.     Oardiner 
had  been  examined  before  the  Commissioner  of  bankrupts 
several  times  relative  to  this  deed  and  his  dealings  with  the 
other  defendant,  but  had  never  mentioned  this  note  or  any 
payment  toPeppers.  A* verdict  was  found  for  the  defendants. 
J.  A.  Street,  Q.  C.,  now  moved  for  a  new  trial  on  the 
gronnd  of  the  discovery  of  new  evidence  relative  to  this 
note  and  receipt,  on  an  afiSdavit  of  one  of  the  creditors  of 
Oardiner  stating  that  he  was  taken  by  surprise  at  the  trial, 
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1850.  by  the  evidence  relating  to  this  note,  which  he  had  never  be- 
coT  fore  heard  of ;  that  within  a  few  days  past  he  had  discovered 
gabdimer.  very  important  evidence  which  he  was  not  previously  aware 
of,  and  that  he  fally  expected  and  believed  that  the  plaintiff 
on  another  trial,  woald  be  able  to  shew  the  note  and  receipt 
to  be  a  forgery,  made  at  the  instance  of  the  defendants  for 
the  purpose  of  being  used  as  evidence  in  this  suit,  and  that 
the  receipt  was  written  after  Peppers*  death.  The  names  oi 
the  witnesses  who  were  expected  to  prove  these  facts  were 
stated.     Graham  on  New  Trials  463,  was  referred  to. 

Chipman,  C.  J.  I  think  the  affidavit  is  insufficient.  As 
it  refers  to  the  witnesses,  it  is  incumbent  on  the  applicant 
to  state  what  they  will  prove. 

Cabtbr,  J.  There  is  nothing  definite  in  the  affidavit.  It 
does  not  state  the  ground  of  the  deponent's  hope  and  belief. 
In  Oraham,  p.  470  it  is  said  :  ''  In  order  to  succeed  in  the 
"  application,  it  is  necessary  that  the  party  should  mention 
"  the  witnesses  by  name,  and  what  he  expects  to  prove,  and 
"  that  either  the  witness  himself  should  state  on  oath  th( 
"  evidence  he  can  give,  or  that  the  party  should  add  his  owi: 
**  belief  to  the  statement  made  by  the  witness." 

Parker,  J.  The  affidavit  is  altogether  too  general.  I 
does  not  state  that  any  application  was  made  to  the  witnesses 
and  it  is  quite  consistent  with  the  affidavit  that  the  deponen: 
only  heard  what  he  has  stated  from  a  third  party :  if  such  at 
affidavit  was  sufficient  the  commonest  rumor  would  do.  The 
party  should  have  gone  to  the  witnesses,  and  if  they  would 
not  make  an  affidavit,  he  should  have  stated  that  fact,  and 
should  have  informed  the  Court  what  they  could  state. 

Street,  J.  The  affidavit  does  not  even  state  that  the 
evidence  will  establish  the  forgery. 

Rule  refused  (a). 

(a)  A  motion  for  a  new  trial  npon  trial.    This  application  is  not  oi 

an  iBBue  directed  by  the  Court  of  coarse,  but  a  reasonable  ipronnd 

Chancery  mast  be  made  to   that  mast  be  shewn  for  qaestioning  th< 

Coart.  DanielViPrac,  (2ded.)  1071;  verdict.  DanUlVi  Prae.  1079;  Mor 

Bowkerv.  Nixon,6  Taunt.  444.  Car-  ris  y.  Davies,  8  Rtus.  818. 

stairs  v.  Stein,  ^M,dt  S.  192;  Stone  Where  an  action  at  law  has  beei 

V,  Marsh,  B  D.  dt  R,    71.      The  brought  under  the  direction  of  thi 

course  of  proceeding  is  to  make  an  Court  of  Chancery,  a  motion  for  i 

ex  parte  application  to  the  Court  of  new  trial  must  be  made  to  the  Conr 

Chancery ,to  send  to  the  Judge  who  of  law.    Fowkes  v.  Chadd.  2  DUk 

tried  the  issue  for  his  notes  of  the  676;  Ex  parte  Kensington,  CoopM 
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1860. 


Ex  PARTE  GRIFFITH. 
This  was  an  application  for  a  mandamus  to  the  Justices  ^  mandamas 

^  ^  was  refused  to 

of  the  Court  of  Common  Pleas  for  the  county  of  Carleton^^^v^^}^^ 

•^  '  Court  of  Com- 

directing  them  to  give  costs  to  the  plaintiff  in  acaseof  Griffith  ^^^cMtrto 
V.  Brittain,  It  was  a  summary  action,  brought  upon  a  bond  J^5^"^^  " 
in  the  penal  sum  of  £20,  conditioned  that  the  defendant  5Jr^^o*'iJ'^i5, 
should  make  a  good  lawful  fence  round  an  acre  of  land  J^^Jq^^^^* 
bought  by  him  from  the  plaintiff,  before  the  1st  May  next  Jfii^?i^,„*£* 
after  the  date  of  the  bond,  and  cause  the  same  to  remain  d^h^Joinw- 
in  good  repair  during  an  indefinite  time,  unless  the  land  ^^'ii^^^k« 
should  revert  to  the  plaintiff.  mary^Mt?2 

Vict  c  40. 

The  defendani  after  setting  out  the  bond  and  condition    Qiice^-whe. 
OD  oyer,  pleaded  a  general  performance.     Replication,  that  had  power  to 
the  defendant  did  not  make  a  good  and  lawful  fence  round  issue? 
the  land  before  the  1st  May,  and  cause  the  same  to  remain 
in  good  repair,  &c.    Rejoinder,  taking  issue  thereon. 

At  the  trial  before  the  Court  of  Common  Fleas,  the  jury 
gave  a  verdict  for  the  plaintiff  for  five  shillings  damages, 
and  the  Court  made  an  order,  that  he  should  not  recover 
any  costs. 

Fifih^  in  support  of  the  motion.  The  costs  were  not  in 
the  discretion  of  the  Court — they  follow  the  verdict  as  a 
matter  of  course.  The  plaintiff  could  not  bring  his  action 
in  a  Justices*  Court,  because  the  act  4  TTm.  4,  c.  45,  8.  2, 
excludes  such  a  case  as  this  from  the  Justices'  jurisdiction  ; 
therefore  the  seventy  seventh  paragraph  of  the  act,  which 
deprives  the  plaintiff  of  costs  in  actions  for  debt,  where  he 
does  not  recover  more  than  five  pounds  in  any  other  than  a 
Jastices'  Court  does  not  apply.  [Parker,  J.  The  dif&culty 
ia  whether  the  jury  could  try  the  case  :  the  act  establishing 
the  summary  practice  requires  the  defendant  to  plead  the 
general  issue,  and  give  notice  of  the  special  matters  of  de- 
fence. Stbbet,  J.  The  defendant  being  bound  to  plead 
only  the  general  issue,  the  plaintiff  would  not  be  entitled  to 
the  costs  of  all  these  pleadings.]  If  the  pleadings  are 
wrong,  the  defendant  committed  the  first  fault,  and  the 
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1850.  plaintiff  would  be  entitled  to  judgment  by  default.  He  hae 
Ex  parte  Waived  any  objection  to  the  pleadings  by  going  to  trial. 
[Pabker,  J.  There  would  be  no  doubt  about  the  plain tiff'c 
right  to  costs  if  the  pleadings  had  been  in  proper  form, 
but  that  is  a  difficulty  which  you  cannot  well  get  over:  you 
had  better  stay  where  you  are. 
Per  Cv/riarri,  Rule  refused. 


UNDERWOOD  against  M'HENRY. 

There  must  be  J'M.  Robinson  moved  for  an  attachment  for  nonpayment 
court^to  make  of  costs.  The  causc  had  been  entered  for  trial  at  the  Saini 
^u%V^^^^John  circuit  in  August  last,  and  put  off  on  the  defendant's 
application,  on  payment  of  costs.  The  order  of  Nisi  Priue 
putting  off  the  cause  had  been  filed  in  the  clerk's  office,  and 
a  rule  thereon  taken  out  in  vacation,  entitled  of  Trinity  term 
last.  [Parker,  J.  How  was  it  made  a  rule  of  Courts 
It  is  not  a  side-bar  rule.]  It  is  sufficient  if  the  rule  ap- 
pear correct  on  the  face  of  it.  [Carter,  J.  But  by  your  owa 
shewing  it  is  a  side-bar  rule,  and  unless  you  can  shew  that 
an  order  of  Nisi  Prius  may  be  made  a  rule  of  Court  in  that 
way,  you  cannot  get  on.  Street,  J.  The  rule  is  entitled 
of  Trinity  term — two  months  before  the  circuit.  Chipman, 
C.  J.  The  proceeding  is  irregular  on  the  face  of  it.  Par- 
ker, J.  There  must  be  a  motion  to  the  Court  to  make  an 
order  of  Nisi  Prius  a  rule  of  Court.  We  never  could  grant 
an  attachment  on  this  rule. 
Per  CuriaTTi.  Attachment  refused. 


^"^SS^SZ:  KETCHUM  aflra^7l«^  MURRAY, 

itisasaffloient     0,  W.  Ritchie  movcd  for  judgment  as  in  case  of  a  nonsuit. 

excuse  for  not  •»       « 

gooeedini;  to  — the  plaintiff  not  having  proceeded  to  trial  within  the 
*.^*"?^°*^"  time  limited  by  the  practice  of  the  Court. 

BiDoe  the  com-  ■'  ^ 

™«noemwitof      ^,  22,  Wetmore  opposed  the  motion  on  affidavits,  setting 

taken  the  bene- 
fit of  the  ineoWent  debtors'  act;  and  in  snoh  ease,  a  motion  for  Judgment  as  in  case  of  a  nonsoit 
*    will  be  dismissed  with  eosts,  imless  the  defendant  oonsenu  to  a  «C«I  jm-omsm*. 
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forth  that  in  February,  1849,  since  the  commenoement  of      1850. 
the  action,  the  defendant  (who  was  then  a  prisoner)  had    kktchum 
obtained  an  order  for  support  or  discharge  under  the  insol-     ^i^,. 
Tent  confined  debtors'  act ;  and  that  in  consequence  of  his 
insolvency  the  plaintiff  had  not  since  taken  any  proceed- 
ings.   He  cited  2  Tidd  (9th  ed.)  767,  Smith  y.  Badcock(a), 
and  offered  a  stet  proceaaua. 

Per  Curiam.  The  plaintiff  is  not  bound  to  consent  to  a 
M  'processus,  but  if  he  refuses,  under  the  authority  of 
Stmiih  V.  Badcock  the  motion  must  be  dismissed  with  costs. 

Biichie  having  refused  a  stet  processus. 

Motion  dismissed  with  costs  (6). 

(a)  5  DowU  91. 

(6)  Ste  Lemon  v.  Hopson,  6  DowL  795 ;  Symes  v.  Amor,  8  DowL  IIZ ; 
Mtnn  V.  WiUiamson,  8  Dowl.  859  ;  Smith  v,  Davis,  9  DowL  50 ;  Bailey  v. 
£lgie,  1  DowL  N,  S.  853. 


JACK  and  Another  against  EAGLES.  wednsiday, 

IQth  October, 

Troybr  for  spruce  logs,  tried  before  Parker,  J.,  at  t^e^^^^^^ 
Saint  John  circuit  in  January  last.   The  plaintiffs  claimed  as  ^ad  in  his  pci- 
Msignees  of  one  Hammond  under  a  trust  deed  of  assignment,  ^bi^bSfoi 
made  by  him  for  the  benefit  of  creditors  in  April,  1849.^gj^^;^«^ 
The  defendant  was  a  pond  keeper  at  Saint  John,  and  in  that  ^^^IS^'** 
capacity  had  received  large  quantities  of  logs  under  various  ^^men'T^ 
survey  bills.     The  logs  were  in  some  cases  delivered  by  the  by  JSS^uftL 
former  owners  to  the  defendant  for  Hammond^  and  the  de-thtft^^'wM^' 
fendant  acknowledged  by  receipts  on  the  survey  bills  that  he  o?the*^S^ 
had  received  and  held  them  for  Hammond;  in  other  cases,  and  not  merely 
Eammond  purchased  the  logs  after  they  were  in  the  posses-  ^and  tba?^ 
lioD  of  the  defendant  as  pond  keeper,  and  the  defendant  af^ tendering 
accepted  orders  indorsed  thereon  in  favor  of  Hammond,  thedefendant'a 

.  lien  on  the 

aabject  to  boomage.    Part  of  the  logs  had  been  delivered tim^Bi%might 
tmder  Hammxmd*B  orders  before  the  assignment,  but  a  large  j^^^  against 
quantity  remained  in  the  defendant's  pond  at  that  time;  and  nZ^fon^a^^ 
in  the  June  following,  when  the  plaintiffs  gave  notice  of  the  fhJiSSe^** 
ttugnment  to  the  defendant,  and  demanded  the  remaining  ^'^^^^^^' 

and  in  the  ab- 
MBQt  of  an  agreemeot  or  general  naage  of  trade  establishing  a  general  lien,  he  has  only  a  special 
HnoB  tlmb«r  in  his  possession,  for  his  reasonable  charges  for  the  care  of  it. 
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1860.      logs  from  him,  offering  at  the  same  time  to  pay  all  legal 
j^cK       claims  which  he  had  thereon,  meaning  thereby  his  charge 

E^^  as  pond  keeper,  the  defendant  refused  to  deliver  the  loge 
unless  he  was  paid  what  Hammond  owed  him  on  account  oi 
some  notes,  &c.,  but  if  these  were  satisfied  he  would  deliver 
them  to  the  plaintiffs.  He  did  not  deny  having  the  logs  in 
his  pond,  nor  did  he  state  the  amount  of  his  charge  for  boo- 
mage.  It  appeared  that  the  defendant  had  incurred  some 
liabilities  for //ammonc{,wbich  after  his  failure  the  defendant 
was  called  on  to  meet,  and  also  that  a  general  balance 
was  due  to  him  from  Hammond  on  a  boomage  account  of 
i;i84  10^.  lOd,  Evidence  was  given  of  the  value  of  the 
logs,  and  the  customary  rate  of  boomage. 

The  defendant's  counsel  denied  the  right  of  the  plaintiffs 
to  recover  in  the  action,  contending  that  the  defendant 
having  received  the  logs  for  Hammond,  and  not  having 
recognized  any  property  in  his  assignees,  or  agreed  to  hold 
the  logs  for  them,  was  not  guilty  of  any  conversion  as  against 
them — that  trover  did  not  lie,  or  if  it  did,  the  action  must 
be  brought  in  HammoTid'a  name.  The  learned  Judge  re- 
served this  question  ;  and  the  defendant  then  offered  some 
evidence  to  make  out  an  assent  on  the  part  of  Hammond 
(before  the  assignment)  to  the  defendant's  holding  the  tim- 
ber as  security  for  what  was  due  him ;  or  in  other  words, 
that  the  defendant  bad  a  general  lien  by  contract,  besides 
his  lien  by  operation  of  law. 

The  learned  Judge  directed  the  jury  that  if  there  was 
any  such  contract  the  plaintiffs  could  not  recover ;  if  there 
was  not,  and  in  his  opinion  no  such  contract  had  been 
established,  the  plaintiffs  would  be  entitled  to  recover  the 
value  of  the  logs,  deducting  therefrom  the  boomage  due 
thereon,  the  plaintiffs  not  objecting  to  such  deduction. 

Aquestion  being  then  raised  as  to  the  right  of  the  defendant 
to  a  deduction  also  of  the  general  balance  due  on  a  boomage 
account  from  Hammond  at  the  time  of  the  assignment 
the  learned  Judge  refused  to  direct  the  jury  that  pond 
keepers  were  entitled  to  a  lien  for  a  general  balance,  nc 
evidence  having  been  given  on  the  point.  The  counsel  oo 
both  sides  however  agreed  to  leave  this  question  to  the  jurj 
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ontheir  knowledge  of  the  trade  ;  and  His  Honor  therefore      1860. 
told  the  jury,  that  if  from  their  knowledge  of  the  trade       j^ck 
they  were  satisfied  that  pond  keepers  had  by  general  usage     slfoLBs. 
and  understanding  among  themselves  and  the  owners  of 
timber  and  logs,  independently  of  any  particular  agreement, 
aright  to  retain  for  a  general  balance,  they  were  to  deduct 
from  the  value  of  the  logs  the  sum  which  had  been  shewn 
to  be  due  to  the  defendant  on   the  general  balance   of 
theboomage  account. 

The  jury  found  a  verdict  for  the  plaintiffs  for  £667  lO^., 
statiog  that  they  had  allowed  the  special  lien,  but  they  had 
not  allowed  the  general  lien,  which  there  had  been  no  evi- 
dence to  establish. 

In  Hilary  term  last,  J.  A.  Street,  Q.  C,  obtained  a  rule 
niti  for  a  new  trial,  on  the  ground  of  misdirection,  and  that 
the  verdict  was  against  law  and  evidence.  1st.  Because 
the  deed  gave  the  plaintiffs  no  property  in  the  logs,  but 
merely  a  right  of  action ;  and  2nd.  Because  the  defendant 
had  a  general  lien.  Chitty  on  Cont.  618,  1  Chit,  PL  16, 
Rote.  Evid.  (6th  ed.)  617,  Williams  v.  Everett  (a),  were 
cited. 

Oray  shewed  cause  in  Trinity  term  last.  The  question 
io  this  case  is  of  importance  as  affecting  the  making  of 
assigDments  for  the  benefit  of  creditors,  available  for  the 
pmrposes  of  the  trust.  If  the  princi[>le  contended  for  on 
behalf  of  the  defendant  can  prevail — that  the  assertion  of  a 
claim  to  the  property  by  a  defendant  constitutes  an  adverse 
pOBsessioo,  that  the  property  cannot  pass  to  the  assignee, 
ud  that  the  assignment  is  consequently  only  of  a  chose  in 
action — it  will  entail  insuperable  difficulties  on  all  commer- 
cial transactions.  But  it  is  submitted  that  this  was  an 
Meignment  of  property,  and  not  of  a  chose  in  action.  A 
diose  in  action  is  a  right  to  receive  or  recover  a  debt  or 
iunages  for  breach  of  contract,  or  for  a  tort  connected 
^th  contract.  1  Chit,  Gen.  Pr.  99.  It  is  a  right  existing 
^  ukro,  to  which  no  tangible  existence  has  been  given  ;  and 
(except  in  case  of  bills  of  exchange  and  notes)  is  not  assign- 
^le.    But  the  case  of  a  specific  chattel  is  different:  it  has 

(a)  14  Eait,  582. 
7  N.B.B. — 7 
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1850.  a  tanfi;ible  existence — it  can  pass  from  band  to  hand,  anc 
Jack       the  absolute  transfer  of  it  can  be  as  thoroughly  made  b] 

eaq^.  transferring  the  indicia  of  title  as  by  transferring  the  ariicl 
itself ;  and  if  it  is  improperly  withheld  by  a  third  party  th< 
remedy  is  in  tort  and  not  in  contract.  All  the  cases  citec 
on  the  other  side  relate  to  the  assignment  of  debts  and  con 
tracts  and  are  therefore  inapplicable  to  this  case.  In  a 
specific  chattel,  the  property  passes  by  the  transfer,  whether 
it  be  a  deed  or  otherwise — no  delivery  is  requisite — and  the 
moment  the  property  passes,  the  right  to  bring  an  action  for 
its  possession  accrues.  For  instance,  the  assignee  of  a  bill 
of  lading  of  goods  at  sea  may  maintain  trover  after  a  de* 
mand  and  refusal,  on  tendering  the  freight,  though  he  hae 
never  had  the  possession,  and  it  never  was  in  the  assignor's 
power  to  deliver  actual  possession.  Lickbarron  v.  Mason  (a), 
In  that  case  Aahhurst^  J.,  says,  "  as  between  the  vendor 
"  and  third  persons,  the  delivery  of  a  bill  of  lading  is  a  deli- 
"  very  of  the  goods  themselves.  Why  will  not  the  same  la^ 
apply  to  this  case  ?  The  survey  bills  made  out  by  the  de 
fendant  were  transferred  by  Hammond  to  the  plaintiffs  oi 
the  execution  of  the  deed.  These  survey  bills  are  by  th< 
custom  of  the  trade  rendered  a  sort  of  negotiable  property— 
they  pass  from  hand  to  hand  as  evidence  of  the  ownership  o: 
property,  and  have  stamped  on  them  something  of  the  nego 
tiable  character  ot  bills  of  exchange.  If  the  property  hac 
once  been  in  the  possession  of  the  plaintiffs,  it  could  not  b< 
disputed  that  they  might  have  maintained  trover:  then  if  th< 
property  passes  by  the  transfer  of  the  indicia  of  property,  i 
is  the  same  as  if  they  had  once  had  possession.  A  delivery  o 
goods  to  the  vendee  is  not  necessary  where  there  is  a  bil 
of  sale.  &iep.  Touch.  224,  227,  Martindale  v.  Booth  (b) 
per  Parke^  J.  These  authorities  shew  that  the  property 
and  not  merely  a  chose  in  action  was  transferred  to  tb 
plaintiffs  by  the  deed.  Secondly.  It  is  submitted  that  th 
doctrine  of  adverse  possession  is  not  applicable  to  moveabl 
chattels ;  or  if  it  ip»  it  must  be  a  possession  based  upon  i 
right  of  property  absolute,  not  special,  in  the  article.  Th 
very  fact  of  holding  for  a  lien  admits  the  property  to  be  i: 

(a)  2  r.  R.  63.  (6)  BB,<!t  Ad.  606. 
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another,  and  it  is  therefore  a  fallacy  to  say  that  such  is  an  1850. 
adyerse  possession  in  the  legal  acceptation  of  the  term.  7J^ 
Lastly.  As  to  the  general  lien.  To  determine  the  exist-  eaolbs. 
ence  of  this,  it  was  necessary  that  there  should  be  some 
evidence  of  it.  To  establish  it  by  general  usuage,  the  in- 
stances ought  to  be  ancient,  numeroas,  and  important. 
Row.  Evid.  617.  And  assuming  the  case  of  a  pond  keeper 
to  be  similar  to  that  of  a  wharfinger,  that  does  not  do  away 
with  the  necessity  of  evidence,  for  the  general  lien  of  the 
latter  has  been  repeatedly  proved.  Rose,  Evid,  518.  If 
then  a  general  lien  does  not  exist,  and  the  special  lien  has 
been  defeated  by  the  tender,  the  right  of  possession  goes 
with  the  transfer,  and  the  plaintiffs  have  a  right  to  maintain 
tro?er,  the  property  having  been  clearly  identified.  In  this 
particular,  the  case  is  distinguishable  from  PoUok  y.Fi8her{a), 
J,  A.  Street,  Q.  C,  in  support  of  the  rule.  The  defen- 
daot's  acceptance  of  the  orders  amounts  to  nothing  more 
than  an  undertaking  to  deliver  the  logs — a  contract  which 
could  not  be  enforced  without  action,  and  for  the  breach  of 
which  Hammond  might  have  recovered  damages :  therefore 
itiialls  exactly  within  the  definition  of  a  chose  in  action. 
The  defendant  had  possession  of  the  logs  and  Hammond  was 
claiming  them  before  the  assignment,  and  though  Hammond 
might  have  maintained  trover,  the  plaintiffs  cannot,  because 
AimiTunui  only  assigned  to  them  a  disputed  right.  If  a  man 
is  not  in  possession  of  property,  he  cannot  transfer  to  another 
a  right  to  contest  it,  but  must  contest  it  himself.  The  ques- 
tbn  is,  whether  Hammond's  right  was  disputed  or  not ;  if  it 
was,  that  dispute  should  have  been  settled  between  the 
original  parties — the  naked  right  could  not  be  transferred  to 
the  plaintiffs  so  as  to  enable  them  to  bring  an  action  in  their 
own  name.  [Stbbet,  J.  The  defendant  only  claimed  a  lien. 
Pabekr,  J.  You  do  not  distinguish  between  a  claim  as 
owner^  and  that  of  a  mere  bailee.]  There  is  no  distinction 
between  a  special  and  a  general  claim  to  property  :  either 
viU  prevent  an  assignee  from  suing  in  his  own  name.  The 
transfer  of  property  by  indorsement  of  bills  of  lading  is 
governed  by  the  particular  rules  of  law  applicable  to  such 

(a)  Ante  toI.  1,  p.  515. 
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1850.      instruments,  and  cannot  therefore  be  considered  as  st 

Jack       ting  the  plaintiffs*  claim.       Martindale  v.  Booth  ii 

eaozjii.     different  from  this  case,  for  there  the  question  was  wl 

without  a  delivery  of  goods,  an  assignment  was  fraud 

as  against  creditors.    But  if  this  deed  is  not  an  assigi 

of  a  mere  chose  in  action,  still  the  action  cannot  be 

tained,  because  there  was  no  evidence  to  identify  tl: 

mentioned  in  the  survey  bill  with  the  property  assigne 

was  it  distinctly  shewn  that  those  logs  were  in  the 

dant's  possession  at  the  time  of  the  assignment. 

was  evidence  of  a  general  lien  by  agreement  with  Ham 

but  whether  that  agreement  was  made  out  to  the  satisf 

of  the  jury  or  not,  the  defendant  has  by  law  a  generi 

for  the  balance  of  his  account,  just  as  a  wharfinge 

Rose,  Evid.  518.      TCarter,  J.  The  principle  upon 

a  wharfinger  has  that  right  in  England,  is  constant 

There  was  no  evidence  of  such  usage  here.]     Thei 

evidence  of  an  implied  agreement  with  Hanvmond 

general  lien. 

Cur.  ddv,  V 

Ghipman,  C.  J.,  now  delivered  the  judgment  of  the  < 
We  think  there  is  no  ground  for  disturbing  the  verdicti 
case.  It  is  very  clear  from  the  evidence  that  the  defe 
held  the  logs  in  question  as  pond  keeper  for  Hammond^ 
regular  survey  bills  made  out  by  himself  for  the  luml 
who  placed  the  logs  in  his  keeping,  subject  to  their  orde 
delivery  to  Hammond  of  the  particular  logs  mentione 
specified  in  the  survey  bills  respectively;  there  could 
doubt  therefore  of  the  identity  of  the  logs,  and  it  was  { 
that  the  defendant  admitted  he  held  them  for  Ham 
The  property  in  the  logs  therefore,  immediately  previ 
the  assignment  to  the  plaintiffs,  was  clearly  in  Ham 
and  the  defendant  held  them  for  him  as  his  bailee,  for 
he  was  to  receive  a  compensation  for  his  care  and  cu 
according  to  the  usage  of  the  trade ;  and  the  safe  kc 
of  logs  in  his  timber  pond  is,  in  its  legal  obligation,  the 
as  keeping  goods  in  a  warehouse  or  storeroom,  for  tl 
and  subject  to  the  orders  of  the  owners.  There  is  n 
dence  to  shew  that  these  logs  were  placed  in  the  defen 
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cuBiody  upon  any  other  terms,  or  that  he  was  to  have  any  1850. 
other  claim  on  them,  than  the  lien  the  law  gives  him  for  his  jack 
reasonable  and  customary  charges  for  such  care  and  safe  baolxb. 
keeping,  together  with  any  actual  expenses  incurred  thereon. 
The  legal  title  to  the  logs  being  thus  clearly  in  Hammond, 
there  was  nothing  to  prevent  his  transferring  this  legal  title 
by  assignment  to  another,  as  he  did  by  a  deed  of  assignment 
to  the  plaintiffs  for  the  benefit  of  his  creditors,  and  the  plain- 
X\Bb  as  such  assignees  then  became  clothed  with  the  same 
legal  title  that  Hammond  had,  and  by  virtue  thereof  have  the 
same  right  to  the  possession  of  the  logs,  subject  only  to  the 
defendaui's  legal  lien  above  mentioned,  the  amount  of  which 
it  appears  the  plaintiffs  offered  to  pay  when  they  demanded 
possession,  but  the  defendant  refused  to  deliver  up  the  logs 
noless  the  whole  amount  of  his  acceptances  for  Hammond 
were  first  secured  to  him,  or  ''  he  cleared  of  them  "  (to  use 
bis  own  language).  Now  this  he  had  no  right  to  insist  on, 
and  such  refusal  was  a  conversion  in  law.  There  was  no 
evideDceof  anyagreement  between  him  nnd  Hammond,  that 
be  should  hold  the  logs  as  a  security  for  his  acceptances,  so 
astogive  him  a  particular  lienonthat  account — nor  was  there 
any  evidence  of  any  general  usage  of  trade,  known  and  un- 
derstood between  the  merchants  and  pond  keepers,  that  gave 
the  latter  any  general  lien  on  timber  in  their  custody  for  a 
general  balance  of  accounts ;  which  evidence  would  be  abso- 
lately  necessary  to  justify  a  jury  in  finding  any  right  of 
detention  on  this  ground.  Rushforth  v.  Hadjield  (a).  Green 
^.Farmer  (b).  In  the  former  of  these  cases  Lord  Ellen- 
horough  observes — ''that  general  liens  are  always  to  be 
"looked  at  with  jealousy,  and  require  strong  proof:  they 
"are  encroachments  on  the  common  law,  and  if  encouraged* 
"the  practice  will  be  continually  extending  to  other  traders 
"and  other  matters.  A  farrier  will  be  claiming  a  lien  upon 
"a  horse  sent  to  be  shod,  for  some  old  account.  A  carriage 
"sent  to  be  repaired  will  be  detained  in  the  same  way." 
We  think  on  the  evidence  in  this  case,  the  only  lien  by 
operation  of  law  established,  was  a  particular  lien  as  found 
^  the  jury ;  and  that  there  was  no  proof  of  any  agreement 

(a)  7  Eoit,  2d4.  (5)  4  Burr.  2215. 
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1850.      between  Hammond  and  the  defendant,  on  which  any  r 
Jack       of  Hen  was  sustainable  beyond  that  arising  by  opera 

BAOX.B8.     of  law:  the  verdict  was  therefore  right  on  that  point. 

But  there  was  another  groand  taken,  which  was  ' 
strenuously  urged  at  the  bar,  that  is,  even  though  Hamti 
might  have  maintained  trover  against  the  defendant,  yei 
plaintiffs  his  assignees,  could  not,  as  Hainmond's  right  tc 
possession  of  the  logs  was  disputed  by  the  defendant  be 
the  assignment,  and  therefore  the  assignment  was  mere 
a  chose  in  action.  But  the  fallacy  of  this  argument  i 
treating  the  assignment  of  these  logs  as  a  chose  in  acl 
It  is  no  chose  in  action  ;  it  is  the  assignment  of  all  B 
mond's  property  in  the  logs  themselves.  It  is  not  any 
tract,  agreement  or  obligation,  as  between  Hammond 
the  defendant,  that  is  assigned,  upon  which  conti 
agreementor  obligation,  the  plaintiffs  must  bringtheirac 
to  recover  their  demand.  This  action  is  not  brought  t 
any  contract,  but  it  is  brought  for  a  wrong  done  by  the 
fendant,  in  converting  property  assigned  to  the  plaintifi 
another  party  which  the  defendant  had  in  his  possess: 
and  the  question  turns  upon  this — whether  Hammond 
any  property  in  the  logs,  and  whether  he  has  conveyed 
same  to  the  plaintiffs.  Now  there  does  not  appear  to  1 
been  any  dispute  as  to  Hammond^s  property  in  the  logs 
the  contrary,  the  defendant  admits  they  were  his,  by  ch 
ing  aright  to  hold  on  to  them  as  his  property,  as  a  seci 
for  certain  liabilities  he  (the  defendant)  had  entered 
for  Hammond,  And  the  question  as  to  his  right  to  d< 
can  as  well  be  tried  between  Hammond's  assignees  ( 
stand  in  Hammond's  place  in  respect  to  the  property  in 
logs)  and  the  defendant,  as  with  Hammond  himself ;  f( 
course  the  plaintiffs'  title  to  the  logs  by  virtue  of  h 
mond's  assignment,  must  be  subject  to  any  legal  lien 
defendant  had  thereon.  In  the  case  of  Harman  v.  An 
son  (a),  Lord  Ellenboroiigh  decided — that  after  an  orde; 
delivery  of  goods,  given  by  a  vendor  to  the  vendee  c 
warehouse  keeper  (in  whose  possession  the  goods  w 
was  deposited  by  the  vendee  with  the  warehouse  keepei 

(a)  2  Camp,  245. 
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I    was  bound  to  hold  the  goods  for  the  vendee;  the  delivery      1850. 
note  was  sufficient,  without  any  act  or  assent  of  the  ware-       jaok" 
honse-keeper,  to  complete  the  transfer^who  from  thenceforth     eaoljbb. 
became  the  agent  of  the  vendee,  subject  only  to  any  lien  he 
might  have ;  and  the  vendee  might  maintain  trover  against 
the  warehouse-keeper  for  them.     So  in  the  case  of  Oreen  v. 
farmer,  before  cited  from  Bwrovfa  Reports,  Lord  Marufield 
held  to  the  same  effect ;  and  there  his  Lordship  treated  the 
assignee  of  the  goods  in  the  same  light  as  if  he  had  been 
the  assignor ;  and  that  was  a  case  of  trover  brought  by  the 
party  standing  in  the  place  of  an  assignee,  against  the  party 
in  whose  possession  the  goods  were,  who  set  up  in  defence 
a  claim  of  general  lien,  as  in  this  case. 

We  think  therefore  there  is  nothing  in  the  point  of  its 
being  a  "  mere  assignment  of  a  chose  in  action ; "  and  on 
both  grounds  the  rule  for  a  new  trial  must  be  discharged. 

Bule  discharged. 


COLLINS  agaiTiat  CAHIR  and  HANNAH,  his  Wife, 

Executrix,  &c. 

Debt  for  a  legacy.    The  declaration,  after  reciting  *b*t  beau2Ked*to 
James  ATElroy  made  his  last  will  and  testament  and  devised  •>  married  wo. 

"^  man,  woo  aies 

certain  real  estate  called  Long  Island  to  two  persons  therein  dSjJfby  ^e?** 
uamed;  stated  that  he  devised  and  bequeathed  to  Havnah^^l^^^^' 
Cakir  (the  defend ant),then  being  the  wife  of  the  said  testator,  J^^/^^JSi 
all  his  other  property  whatsoever,  real  or  personal,  of  which  fS^it'J^fhiTe- 
he  might  die  possessed,  subject  to  a  debt  or  incumbrance  gi^teltSough 
open  the  Long  Island  property,  then  due  and  outstanding,  benefl^iy 
which  he  desired  should  be  discharged  by  his  said  wife  out®**"*^**^^'* 
of  the  property  bequeathed  to  her;   that  he  appointed 
ber  sole  executrix ;  and  that  afterwards,  to  wit,  on  the 
%tb  Aprilf  1847,  by  a  certain  codicil  to  his  said  will,  duly 
execnted,  the  testator  did  among  other  things,  give  and 
beqneath  unto  his  sister,  Catherine  Collins,  then  being  the 
lawful  wife  of  the  plaintiff,  the  sum  of  £100.     Averment,  "^ 

that  itElroy  afterwards  died  without  having  revoked  or 
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1850.  altered  his  said  will  or  codicil,  that  the  same  were  after 
C01.LIN8  wards,  to  wit,  &c.,  duly  proved  in  the  Surrogate  Court  of  th< 
^S^i  county  of  York^  and  that  assets  more  than  sufficient  to  pa] 
the  just  debts  and  legacies  of  the  deceased  afterwards  cam< 
to  the  hands  and  power  of  the  defendant  Hannah,  as  ex 
ecutrix ;  whereby  and  by  force  of  the  Act  of  Assembly  ai 
action  hath  accrued  to  the  plaintiff  to  demand  and  hav< 
from  the  defendants  the  said  sum  of  £100. 

Flea — that  after  the  death  of  the  said  James  M'Elroy^tLm 
before  any  act  done  by  the  plaintiff  to  reduce  into  his  pos 
session  the  said  legacy  of  £100,  so  given  and  bequeathed  bj 
the  said  James  M'Elroy  to  the  said  Catherine  CoUins,  th( 
wife  of  the  plaintiff,  to  wit,  on  the  Ist  August,  1847>  at,  &c. 
the  said  Catherine  CoUins  died  without  having  made  an] 
last  will  and  testament,  and  that  no  administration  of  th< 
goods  and  chattels,  rights  and  credits  of  the  said  Catherine 
Collins  has  been  granted  to  the  plaintiff. 

Demurrer,  assigning  the  following  grounds .  Ist.  Tha 
the  legacy  for  which  the  action  is  brought  was  bequeathec 
without  any  limitation,  whereby  the  right  to  recover  anc 
receive  the  same  upon  the  testator's  death  vested  in  thi 
plaintiff  alone.  2d.  That  although  Catherine  Collins  diec 
before  the  plaintiff  had  reduced  the  legacy  in  tohis  possession 
his  right  of  action  was  not  thereby  divested,  but  remainec 
in  him  as  much  after  her  death  as  before.  8d.  That  it  die 
not  appear  that  Catherine  Collins  during  her  coverture  hac 
any  power  to  make  a  will,  nor  that  she  had  at  the  time  oi 
her  death  any  separate  estate,  or  any  goods  and  chatteh 
whereon  administration  could  be  granted. 

The  defendant  with  the  joinder  in  demurrer  gave  notice 
of  the  following  objections  to  the  declaration :  Ist.  That  it 
was  not  averred  that  assets  sufficient  to  pay  the  debt  or  in 
cumbrance  on  the  Long  Island  property,  with  the  paymen: 
of  which  the  property  devised  to  the  defendant  was  charged 
came  to  her  hands.  2d.  That  no  action  at  law  could  b< 
maintained  for  a  legacy  charged  upon  real  estate,  under  th< 
act  26  Geo.  8,  c.  11,  a,  9,  and  that  the  remedy  was  only  ii 
equity. 

As  the  decision  of  the  Court  is  confined  to  the  questioi 
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aridng  upon  the  plea,  the  argament  upon  the  objections  to      1850. 
the  declaration  is  omitted.  colluTs 

The  case  was  argued  in  Trinity  term  last,  by  %^n! 

Wright,  A,  0.,  in  support  of  the  demurrer.  The  legacy 
iras  not  limited  to  the  separate  use  of  the  wife,  and  therefore 
ber  death  does  not  affect  the  husband's  right  to  recover. 
The  question  is  whether  the  legacy  would  survive  to  the  wife. 
If  it  would  not,  the  husband  alone  may  sue  for  it.  Rose  v. 
Bowler  (a).  In  Com.  Dig.  "  Baron  &  Feme  "  (E  3),  citing 
iRoUe'a  R.  184,  it  is  said,  "  If  a  legacy  be  given  to  a  feme 
"covert,to  be  paid  twelve  months  after  his  (testator's)  death, 
"and  the  wife  die  within  the  twelve  months,  the  interest 
"fi[oe8  to  the  husband;  for  it  was  vested  in  him,  and  he 
"might  release  within  the  twelve  months;"  and  in  the  same 
book  (0)  it  is  said,  that  if  a  legacy  is  given  to  the  wife,  the 
husband  alone  m&y  take  or  release  it.  These  authorities 
conclusively  shew  tbiit  the  interest  in  personal  property  given 
(othe  wife  during  coverture,  vests  absolutely  in  the  husband. 
Socb  being  the  case,  it  is  unnecessary  for  him  to  do  any  act 
towards  reducing  it  into  hispossession^and  an  action  brought 
by  him  as  administrator  of  his  wife,  for  the  recovery  of  such 
property,  would  necessarily  fail,  because  he  should  sue  in 
hifl  own  right.  It  is  not  material  whether  a  legacy  is  a 
chose  in  action  or  not ;  for  a  chose  in  action  given  to  the 
wife  during  coverture,  vests  absolutely  in  the  husband  :  if 
it  is  given  to  her  before  marriage,  the  law  is  different. 

Allen  contra.  It  is  not  disputed  that  the  interest  in  this 
legacy  goes  to  the  husband ;  but  that  he,  without  taking  out 
administration  upon  his  deceased  wife's  estate,  has  no  right 
to  recover  it.  Wtos.  Exora.  691.  The  question  is,  not  who 
has  the  beneficial  interest,  but  who  has  the  right  to  sue  for 
the  legacy.  Per  Lord  Tenterden,  C.J.,  Belts  v.  Kimpton  (6). 
The  authorities  cited  on  the  other  side^  do  not  support  the 
plaintiff's  position,  because  they  relate  to  chattels  personal 
in  possession ;  whereas  this  is  only  a  chose  in  action.  1  Chit. 
Qtn.  Pr.  99.  It  is  a  right  to  recover  money  which  cannot 
be  enforced  without  action,  and  any  action  brought  by  the 

husband  in  his  own  name  must  be  in  the  lifetime  of  the  wife. 

A  (a)  1  ff.  Bis.  108.  (a)  2  B.  dt  Ad.  276. 
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1850.      In  Co.  Liu.  851  b,  it  is  said,  "Marriage  is  an  absolute  gift 
oou^n,-     "  of  all  chattels  personal  of  the  wife  in  possession,  whether 
S      "  the  huBband  survive  the  wife  or  no ;  but  if  they  be  in  ac 
''  tion,  as  debts  by  obligation,  contract,  or  otherwise,  the 
"  husband  shall  not  have  them  unless  he  and  his  wife  recover 
"  them."     Com.  Dig.  "  Baron  &  Ferae''  (E  8),  lays  down  the 
same  law ;  and  the  same  distinction  as  to  the  husband's 
rights,  between  chattels  and  choses  in  action,  is  stated  by 
Bayley,  J.  and  Holroyd,  J.,  in  AFNeilage  v.  HoUoway  (a). 
In  Rollers  Ah.  "  Baron  &  Feme  *'  (D),  a  case  is  cited  to  shew 
that  where  a  husband  gives  a  power  of  attorney  to  one  to 
receive  a  legacy  bequeathed  to  the  wife,  who  receives  it  ac- 
cordingly ,it  ceases  to  be  achose  in  action  and  becomes  a  chose 
in  possession,  and  the  husband  after  the  wife's  death,  may 
sue  the  attorney  for  it  in  his  own  name.   But  if  the  husband 
does  not  reduce  a  chose  in  action  into  possession  by  bringing 
an  action  or  taking  some  other  steps  to  recover  it,during  their 
joint  lives,  it  will  survive  to  the  wife.     Richards  v.  Rich- 
ards (6),  Oaters  v.  Madeley  (c),  Bendix  v.  Wakem^an  (d), 
Per  Parke,  B.  Sherrin^/ton  v.  Yates  («).     If  the  husband 
survives  the  wife,  he  can  only  sue  as  her  administrator.  Day 
V.  Pargrave,  cited  in  Philliskirk  v.  Pluckwell  (/),  Beits  v. 
Kimpton  {g).     These  cases  also  shew  that  the  law  is  the 
same  whether  choses  in  action  are  given  to  the  wife  before 
or  after  coverture.     In  Day  v.  Pargrave,  Oaters  v.  Made- 
ley,  and  Bendix  v.  Wakeman,  the  wife  became  interested 
after  marriage.     The  power  of  a  married  woman  to  make  a 
will  of  personal  property  with  the  assent  of  her  husband,  is 
recognised  by  the  act  1  Vict,  c,  9,  s.  6;  but  that  question 
does  not  arise :  the  fact  is  only  stated  in  the  plea  for  the 
purpose  of  shewing  that  it  was  a  case  of  intestacy  in  which 
administration  might  have  been  granted.     The  act  26  Oeo. 
8,  c.  11,  8.  17,  expressly  gives  the  husband  the  right  of 
administration  on  his  deceased  wife's  estate. 

Wright  in  reply,  referred  to  Livingston  v.  PoweU  (A). 

Cur.  adv.  vvU. 

(a)  \B.dt  Aid,  21S.  (h)  2  B.  dt  Ad.  462. 

(c)  ^M.&W.  428.  (d)  12  M.  dt  W.  99. 

(e)  12  M.  db  W.  866.  (/)  2  3f.  «fc  .V.  897. 

\g)  2B.dt  Ad.  278.  (h)  Birt.  R.  226. 
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Chipman,  G.  J.,  now  delivered  the  judgment  of  the  Court.      1850. 
As  we  are  all  of  opinion  that  the  plea  in  this  case  is  good,     collins 
^e  deem  it  unnecessary  to  give  any  decision  on  the  other      ^ 
points  referred  to  on  the  argument. 

Assuming  that  the  legacy  was  recoverable  in  an  action  at 
law  by  virtue  of  the  Act  of  Assembly,  it  appears  to  us  clear 
tbat  although  accruing  to  the  wife,  not  before,  but  during 
coveiture,  some  act  was  necessary  on  the  part  of  the  plain- 
tiff (the  husband)  for  reducing  it  into  possession  during  the 
wife's  life  ;  otherwise  although  he  may  be  beneficially  en- 
titled to  the  money,  he  can  only  maintain  an  action  for  it  as 
the  representative  of  his  wife.  Adams  v.  Lavender  (a), 
PhiUiakirk  v.  Plibckwell  (6),  Betta  v.  Kimpton  (c),  Richards 
V.  Richards  (d),  Oaters  v.  Madeley  (e). 

On  this  short  ground  then,  we  think  that  there  must  be 
jodgioent  for  the  defendant  on  the  demurrer. 

Judgment  for  the  defendant. 

[a)  M'CL  d  Y,  41.  (6)  2M,db8,  895. 

(c)  2B.&  Ad.  273.  (d)  2  B,  db  Ad.  452.         («)  6.  Af.  dt  W.  423. 


DAVID  JORDAN  against  CO  ATE  S  and  Another. 

Review  of  a  judgment  before  a  Justice  of  the  Peace  under  Thedefendants 
the  act  4  TTm.  4,  c.  46.     The  following  facts  appeared  by  the  |bI2pro2S?' 
Justice's  return  :  The  action  was  brought  by  the  plaintiff  as  whfoh^mi  in- 
indorsee  of  a  promissory  note  for  £3  9«.,  dated  the  28th  No-  bUnSfby  the 
rember,  1848,  made  by  the  defendants  in  faYor  of  Moses  Jordan^Z^uel^iaM 
Of  order,  payable  twelve  months  after  date,  and  indorsed  inZ  whode-  '^ 
blank  by  the  payee  only.     The  summons  was  applied  for  on  m^t  of  £e^' 

•'  *^  "^  defendant8,but 

refused  to  joro- 
iOM  It,  and  a  few  days  afterwards  told  the  defendants*  agent  who  offered  to  pay  the  note,  that 
tiwy  thoald  not  have  it,  and  he  woold  give  them  a  hunt  for  it.    The  defendants  afterwards  ten* 
wsd  ihe  amount  of  th«  note,  when  J.  said  he  had  sold  it,  but  refused  to  tell  who  the  holder  was, 
■^Tiag  the  defendants  might  seek  it.    On  the  following  day  the  suit  was  commenced,  and  the 
wsMsnts  immediately  Mterwards  paid  into  the  Justice's  hands  the  amount  of  tiie  note  and 
cttts.  The  nlaintiif  was  J*§.  son,  living  in  the  house  with  him,  and  there  was  no  proof  of  any 
wtosl  transfer  of  the  note  by  J.    Held,  that  it  might  be  inferred  that  the  plaintUf  was  only  the 
Wtof  J.,  and  therefore  that  the  iury  were  Justified  in  finding  a  verdict  for  the  defendants. 
Tbs  maker  of  a  negotiable  note  is  not  bound  to  pay  it,  unless  the  party  demanding  payment 
Fodness  and  often  to  deliver  it  up. 
ioooatable  serving  summonses  onder  the  Justices'  act  (iW.i,e.  45),  is  not  entitled  to  mileage 
J*  Meh  dafondant  (when  there  is  more  than  one),  unless  he  actually  and  necessarily  travels  twice 
^tfsetthessrvioe. 
^e  Gonrt  is  vary  relnetant  to  disturb  a  Justice's  judgment  on  a  strict  rule  of  law,  where  the 
*o*wBtlal  Jostloe  of  the  case  is  in  favor  of  the  verdict. 
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1850.      the  29tb  January,  1850,  and  the  Justice,  who  resided  a 

joBDAH     tance  of  forty  miles  from  the  parties,  at  first  declined  to 

oo^wL     it  on  that  account, there  being  several  Justices  residing  n 

nearer,  but  it  being  insisted  upon,  he  after  some  delay  isi 

the  summons  for  the  amount  of  the  note,  returnable  oi 

8th  February,    Immediately  after  the  service  of  the  ( 

mons  the  defendants  paid   the  Justice  j93  98.,  the 

mentioned  in  the  note,  and  2^.  Id.  for  the  Justice's  fees, 

offered  to  pay  the  constable  his  fees  and  single  miU 

which  however  he  refused,  claiming  the  full  mileage 

each  defendant  though  they  lived  near  each  other,  an 

had  only  travelled  the  distance  once  to  serve  both  of  t 

On  the  return  of  the  summons  the  plaintiff's  agent  obj< 

to  a  trial  on  the  ground  that  it  was  unnecessary,  as  thi 

fendants  had  paid  the  note,  and  contended  that  they  o 

also  to  pay  the  costs ;  but  the  Justice  was  of  opinion 

they  were  not  liable  to  pay  the  double  mileage.     The 

fendants  did  not  deny  the  making  or  indorsement  ol 

note,  but  contended  that  they  had  tendered  the  amou 

John  Jordan  (the  plaintiff's  father),  who  was  the  ind' 

and  holder  of  the  note  before  the  commencement  o 

action ;  and  they  proved  that  John  Jordan  had  dema 

payment  of  the  note  from  the  defendant  Coatea  on  the 

December,  1849,  and  stated  that  he  held  it,  but  refus 

produce  it;  that  on  the  81st  of  the  same  month,  he  i 

"  They  thought  to  make  me  produce  that  note,  but  '. 

"  give  them  a  hunt  after  it  yet."    And  on  the  following 

on  being  told  by  Isa^ac  Coates,  the  defendant's  brother, 

he  was  going  to  pay  the  note,  he  {Jordan)  told  Coatei 

he  would  not  get  it,  and  that  he  {Jordan)  would  be  rev( 

on  them.     On  the  28th  January,  Isaac  Coatee  went  to 

Jordan's  house  and  told  him  that  he  had  come  to  pa 

note,  and  tendered  more  than  sufficient  for  the  purpos< 

Jordan  then  said  he  had  sold  the  note,  and  did  not 

who  had  it,  and  that  Goates  might  go  and  seek  it.     C 

then  told  Jordan  that  if  he  would  tell  him  where  the 

was,  he  would  go  and  take  it  up  and  save  costs,  if  i 

fifty  miles  off;  but  Jordan  gave  him  no  information. 

plaintiff  at  this  time  was  living  in  the  house  with  his  fa 


COATBB. 
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and  saw  I$aae  Coate$  twice  on  the  day  the  money  was  ten-      1850. 
dered,  but  though  they  had  some  conversation,  the  plaintiff      ~ 
did  not  mention   the  note.     The  only  evidence  of  John      against 
Jordan*$  having  transferred  the  note,  besides  his  statement 
to  Isaac  Coateiy  was  the  evidence  of  his  daughter,  who  said 
she  heard  her  father  say  he  had  sold  the  note,  and  that  she 
vas  sare  he  got  the  money  from  her  brother ;  but  this  was 
after  he  had  demanded  payment,  and  after  the  defendants 
had  offered  to  pay  it,  and  he  had  refused  to  produce  it  or  tell 
where  it  was. 

The  jury  found  a  verdict  for  the  defendants :  and  an  order 
for  review  having  been  granted,  the  case  was  referred  to 
this  Court  by  Mr.  Justice  Parker,  It  was  argued  in  Trinity 
term  last  by 

S.  R  Thomson  and  A.  R.  Wetmore  for  the  plaintiff.  The 
tender  was  insufficient  for  two  reasons :  First.  Because  the 
caase  of  action  arose  to  the  plaintiff  on  nonpayment  the  day 
the  note  became  due,  and  a  tender  after  that  and  before 
action  brought  is  not  good,  though  it  is  averred  that  the  de- 
fendant has  always  been  ready  to  pay  the  amount  with 
interest,  Hume  v.  Peploe  (a),  Poole  v.  Tumbridge  {b) ;  and 
secondly,  because  the  tender  was  not  made  to  the  holder  of 
the  note.  When  a  person  gives  a  negotiable  security  he 
binds  himself  to  pay  it  to  any  person  into  whose  hands  it 
may  come,  and  it  is  his  duty  to  find  out  the  holder  and  pay 
him.  Per  Parke^  B.,  Poole  v.  Tumbridge.  The  acts  of  John 
Jordan  cannot  prejudice  the  plaintiff,  there  being  no  evidence 
to  shew  that  the  latter  was  at  all  privy  to  the  acts  of  the 
former;  nor  are  John  Jordan's  declaration  after  he  bad 
parted  with  the  note,  evidence  against  the  plaintiff.  The 
defendants  might  have  paid  the  money  into  Court  under  the 
provisions  of  the  act  4  Wm.  4,  c.  45,  IT  91,  but  they  have  not 
taken  that  course  because  they  gave  the  plaintiff  no  notice 
of  the  payment ;  they  have  based  their  defence  upon  a  ten- 
der, and  it  cannot  stand  as  such.  It  is  no  excuse  for  them 
to  Bay  that  they  were  ignorant  of  the  law.  Justices'  Courts 
are  governed  by  the  same  general  rules  as  other  Courts. 

former  v.  Tkibideau  (c) ;  and  this  Court  is  bound  to  decide 

(«)  8  EoMt,  168.  (6)  2  M.  dk  fr.  228.  (c)  1  Kerr,  297. 
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1850.  according  to  law.  The  plaintiff  bad  a  legal  right  to  a 
joBDAM  for  a  sammons  to  any  Justice  in  the  County.  [Parki 
^^.  The  Justice  appeared  to  think  he  bad  no  right  to  refi 
summons.]  The  constable  was  entitled  to  mileage  for 
defendants:  it  is  the  invariable  custom  for  sheriffs  to  el 
in  that  way  on  the  service  of  writs.  [Parker,  J.  Bu 
words  of  this  act  are  different  from  those  of  the  ordic 
establishing  sheriffs'  fees  (a).]  There  is  nothing  in  th 
against  such  a  construction. 

Allen  contra.  Though  the  tender  made  after  the 
was  due,  may  not  strictly  be  sufficient  to  defeat  an  ac 
still  as  the  defendants  offered  to  pay  more  than  sufficie 
cover  the  note  and  interest,  it  shews  that  they  were  an: 
to  do  what  was  right ;  and  as  they  paid  the  money  ini 
Justice's  hands,  they  have  performed  all  that  was  necei 
in  substance,  though  they  may  not  have  complied  witi 
strict  provisions  of  the  law.  If  the  Court  can  see  tha 
defendants  have  not  erred  wilfully,  they  will  not  revers 
judgment  on  a  mere  technical  objection.  What  other 
struction  can  be  given  to  the  85th  paragraph  of  the  act,  ¥ 
requires  the  Court  to  decide  according  to  the  very  right 
justice  of  the  case  without  regarding  technical  omise 
imperfections,  or  defects  ?  The  discretion  given  to 
Court  is  as  ample  as  language  can  well  express  :  a"cU 
means  something  more  than  an  irregularity.  There 
evidence  to  justify  the  jury  in  finding  that  the  plaintifi 
John  Jordan  combined  together  to  deceive  the  defend 
and  keep  them  in  ignorance  of  the  holder  of  the  nol 
order  to  make  them  pay  costs ;  and  the  fact  of  the  pla 
having  brought  the  action  the  day  after  the  money  was 
dered  to  his  father,  and  having  gone  such  a  distanc 
the  summons,  is  evidence  of  fraud.  The  declaratioi 
John  Jordan  while  holder  of  the  note,  are  evidence  ag 
the  plaintiff,  and  clearly  shew  that  his  intention  was  \ 
jure  the  defendants  by  refusing  to  tell  them  who  wa 
holder.  But  there  is  no  positive  proof  that  the  plainti£ 
became  the  bona  fide  holder  of  the  note :  John  Ji 
stated  that  he  had  sold  it ;  but  he  did  not  toy  to  whom 

(a)  See  Allen* i  Rules,  Appendix,  p.  y. 
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that  he  had  delivered  it ;  which  was  necessary  to  complete      1850. 

the  plaintifiTs  title.     The  demand  of  payment  by  John  Jot-      Jordan 

ia.n  amounted  to  nothing,  because  he  refused  to  produce  the     ^atbs. 

note :  a  party  is  not  bound  to  pay  a  note  unless  it  is  deli- 

yered  up  to  him,  because  he  is  entitled  to  the  possession  of 

it  as  the  voucher  for  its  payment.     Hansard  v.  Robinson  (a). 

If  the  Court  should  think  that  the  verdict  cannot  stand,  it 

has  power  so  to  alter  the  judgment  as  not  to  inflict  upon  the 

defendants  the  payment  of  all  the  costs.     Secondly.  The 

coDstable  is  only  entitled  to  necessary  travelling  expenses  (b) ; 

and  before  he  can  be  entitled  to  mileage  for  each  defendant, 

it  must  be  shewn  that  it  was  necessary  for  him  to  travel 

the  distance  twice  to  effect  the  service. 

Thomson  in  reply.     There  is  no  evidence  to  connect  the 

plaintiff  with  any  improper  act  on  the  part  of  John  Jordan. 

If  the  judgment  is  wrong,  the  Court  is  bound  to  reverse  it, 

without  regard  to  the   consequences.     It  must  be  either 

affirmed  or  reversed,  as  it  is  not  a  case  in  which  it  can  be 

altered. 

Cur,  adv.  vult, 

Chipmjlh,  G.  J.,  now  delivered  the  judgment  of  the  Court. 
This  is  the  case  of  a  revie\^  of  a  judgment  before  a  Justice 
of  the  Peace,  which  was  referred  to  this  Court  by  Mr. 
Justice  Parker,  by  whom  the  order  for  review  was  granted. 
The  action  was  brought  by  the  plaintiff  as  indorsee  of  a 
promissory  note  for  £S  9s.,  bearing  date  November  28th, 
1848,  and  made  by  the  defendants  payable  to  one  Moses 
Jordan,  or  order,  twelve  months  after  date,  which  was  in- 
dorsed in  blank  by  the  payee  only.  Immediately  after 
service  of  summons,  the  defendant  Goates  paid  into  the 
Justice's  hands  £8  98.,  the  sum  mentioned  in  the  note,  and 
the  sum  for  which  the  summons  had  been  taken  out — and 
28.  Id.  for  the  Justice's  fees,  and  offered  also  to  pay  the 
constable  his  fees  and  single  mileage ;  which  the  constable 
however  refused  to  receive,  claiming  double  mileage,  as  two 
dcfaodants  had  been  served  with  process. 

The  ease  was  tried  on  the  return  of  the  summons  before  a 
jury.    The  defendants  did  not  deny  the  making  of  the  note 

(a)  IB.  AC.  90.  (5)  Rev.  Stat.  p.  706. 
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1850.  or  the  indorsement  by  the  payee,  but  contended  tba' 
Jordan  had  tendered  the  amount  to  John  Jordan,  the  indorse 
COATB8.     holder  of  the  note,  before  the  commencement  of  this  a< 

and  a  verdict  was  found  for  the  defendants  evidently  01 

ground. 

It  appears  from  the  eddence  that  on  the  27th  of  Dec 
1849,  John  Jordan  by  his  own  statement,  held  the  not 
demanded  payment  of  it  from  the  defendant  Coates,  h 
fused  to  produce  the  note ;  and  on  the  31st  of  the 
month,  John  Jordan  again  said  he  would  give  the  defec 
a  hunt  for  the  note ;  and  on  the  next  day  when  Isaac  i 
told  him  he  was  going  to  pay  the  note,  he  (John  Jo 
told  him  he  would  not  get  it,  and  that  he  (Jordan)  wo 
revenged  upon  them.  And  it  was  not  until  Isaac  Coat 
the  28th  Janizary,  made  the  tender,  that  John  Jorda' 
he  had  parted  with  the  note,  and  refused  to  tell  Coates 
it  was ;  but  there  is  no  positive  evidence  that  John  J( 
ever  did  pan  with  the  note  by  a  bona  fide  transfer  o! 
the  plaintiff,  who  it  seems  is  his  son,  and  was  living  ; 
same  house  with  him.  The  only  evidence  of  his  b 
transferred  the  note  was  thatof.his  daughter,  who  sa 
heard  her  father  say  he  had  sold  the  note,  and  that  si 
sure  her  father  got  the  money  from  her  brother  :  bu 
was  after  the  note  became  due  and  after  he  (the  fathei 
demanded  payment,  and  after  the  defendants  had  tol 
they  wished  to  pay  the  note  if  he  would  produce  it  • 
them  where  it  was,  and  he  refused  to  do  either.  It  ii 
clear  therefore  that  John  Jordan  knew  the  defendant 
ready  and  desirous  to  take  the  note  up,  before  he  partei 
it  (if  he  ever  did  so  bona  fide,  which  we  think  very  dou 
for  it  appears  he  never  indorsed  it — the  only  indorseme 
note  has,  is  Moses  Jordan  the  payee,  and  if  he  (John  Jo 
parted  with  it  to  his  son  before  the  tender,  it  must 
been  a  mere  trick  on  his  part  to  prevent  the  defer 
taking  it  up  before  he  could  sue  it ;  but  there  is  no  ev: 
when  this  was.  We  think  therefore  there  is  ample  g 
to  justify  the  conclusion,  that  the  plaintiff  is  the  mere 
of,  or  party  concerned  with  his  father,  John  Jordan,  ir 
mencing  this  suit,  and  that  it  was  a  contrivance  be 
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them  to  put  the  defendants  most  unnecessarily  and  wantonly  1850. 
to  very  heavy  costs,  to  gratify  their  vindictive  feelings —  j^i^^ 
vhich  it  appears  the  father  had  previously  expressed  towards  colm. 
them,  and  in  that  case,  the  tender  to  John  Jordan  would  be 
good,  as  he  was  the  principal  in  the  transaction  ;  and  the 
jury  having  evidently  looked  upon  it  in  this  light,  they  were 
justified  in  finding  a  verdict  for  the  defendants.  As  to  the 
question  of  the  interest :  the  note  not  specifying  interest,  it 
vas  in  the  power  of  the  jury  to  disallow  it  (a)  if  it  had 
been  claimed ;  but  it  is  plain  from  the  affidavit  of  JaTnea 
Sproul^,  the  plaintiff's  agent,  who  managed  the  proceedings 
for  the  plaintiff,  that  he  did  not  claim  interest,  as  he  says, 
vhen  the  trial  was  called  on  he  objected  on  the  part  of  the 
plaintiff  to  any  trial,  stating  that  as  the  defendants  had  paid 
the  face  of  the  note  into  the  Justice's  hand,  there  was  no 
necessity  for  any  trial,  but  that  the  defendants  must  pay 
the  costs ;  and  this  is  also  supported  by  the  Magistrate's 
return,  and  it  does  not  appear  from  any  part  of  the  evidence 
that  any  claim  for  interest  was  set  up. 

As  to  the  charge  for  double  travelling  made  by  the  con- 
stable ;  as  nothing  has  been  taxed  for  constable's  travel  in 
the  costs,  for  which  the  Justice  gave  judgment  against  the 
plaintiff,  the  question  scarcely  now  arises ;  but  as  the  de- 
budants,  in  their  anxiety  to  settle  the  matter,  were  willing 
tohavepaid  single  mileage,  it  is  right  for  us  to  say  that  we 
think  this  was  all  the  constable  was  entitled  to  under  the 
Justices'  act,  unless  he  axstudlly  and  necessarily  travelled 
twice  for  the  service  of  the  process  on  the  two  defendants, 
which  did  not  appear  to  have  been  the  case.    It  cannot  be 
denied  that  the  **  very  right  of  the  matter  "  and  ''  the  sub- 
'*  stantial  justice  of  the  case  "  are  in  favor  of  the  defendants ; 
and  the  costs  the  plaintiff  has  incurred,  he  has  brought  on 
himself,  and  folly  deserves  to  pay,  for  his  shameful  attempt 
lo  pat  the  defendants  to  so  much  expense  and  trouble,  as 
hb  moat  already  have  done,  without  our  disturbing  this 
jodgmeot 

The  very  act  itself  of  going  to  a  Justice  at  the  distance 
of  forty  miles  from  the  residence  of  the  parties,  when  there 

(a)  Ouneron  v.  Smith,  ^B,d  Aid.  806. 
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1850.  were  other  Magistrates  living  much  nearer,  shews  a  wanton 
joBDAN  vindictive  feeling.  We  should  have  felt  great  reluctance  ii 
cSj^.  disturbing  this  verdict  on  any  strict  rule  of  law,  which  w( 
cannot  but  feel  would  have  by  no  means  carried  out  the  in 
tention  of  the  Legislature  in  granting  a  power  to  this  Cour 
to  review  Justices'  judgments.  But  we  think  the  verdic 
was  warranted  by  the  evidence,  and  we  do  not  feel  bounc 
to  hold  the  payment  made  to  the  Justice,  when  the  practic 
of  those  Courts  and  all  the  circumstances  of  this  case  ar 
taken  into  consideration,  as  conclusive  against  the  defec 
dants. 

It  has  been  repeatedly  decided,  that  in  the  case  of  nego 
tiable  securities,  the  party  liable  is  not  bound  to  pay  withou 
the  production  of  the  security.  Price  v.  Price  (a),  Hansan 
V.  Robinson  (6),  Ramuz  v.  Crowe  (c). 

There  can  be  no  doubt  that  John  Jordan  was  the  holde 
of  the  note  when  it  became  due,  and  the  jury  were  wel 
warranted  in  believing  that  he  continued  to  be  the  holder  a 
the  time  when  he  refused  to  produce  it,  and  when  the  defen 
dants  twice  came  with  the  money  and  offered  to  pay  i\ 
although  he  might  have  delivered  it  afterwards  to  th 
plaintiff  for  the  purposes  of  this  action. 

The  judgment  is  affirmed  with  costs. 

(a)  16  M,  dt  W.  232.  {b)  1  B,dbC.  90.  {c)  1  Exeh.  R.  167. 
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CASES 

IN  THE 

SUPEEME  COUKT  OF  NEW  BRUNSWICK,     iqji, 

IN 

HILARY   TERM, 

IN  THE  FOURTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


MEMORANDA. 

In  the  yacation  after  last  Michaelmas  term,  the  Honor- 
able Wabd  Ghipman  resigned  the  office  of  the  Chief  Justice 
of  the  Supreme  Court. 

On  the  8th  January,  1851,  the  Honorable  Jambs  Carter 
W88  appointed  Chief  Justice,  and  the  Honorable  Lbmukl 
Allan  Wilmot,  Her  Majesty's  Attorney  General,  was 
Appointed  a  Justice  of  the  Supreme  Court;  and 

Oq  the  10th  January^  John  Ambrose  Street,  Esquire, 
one  of  Her  Majesty's  Counsel,  was  appointed  Her  Majesty's 
Attorney  General. 


KERLIN  against  BAILLIE.  '^ihF^w^. 

The  writ  in  this  case  was  returnable  in  Micha4mas  term  JSS?.  order 
last,  and  a  few  days  after,  an  appearance  was  entered  by  J^2ge™h2* 
the  defendant,  and  notice  thereof  given  to  the  plaintiff's  at-  m^the  ^en 
toniey.  On  the  10th  Janvxvry  last  Mr.  Justice  WHmot  made  {moSISSJ'o? 
an  order,  on  application  of  the  plaintiff's  attorney,  to  change  attom^^ing 

in  contempt, 
ftfttty  wietainf  to  t«ka  adTantAge  thereof,  should  apply  to  rescind  the  Judge's  order. 

uJe too lateto  apply  after  reoeiTing  a  copy  of  declaration. 

Q9m§,  whaHittT  profffiedlngii  will  be  set  aside  for  want  of  a  praeipe  ?  Entering  an  appearance  is 
a  vaifar  of  the  otdeetion  ? 
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« 

1851.  the  attorney  and  also  to  file  the  writ  and  entry  docket,  whlol 
ebrlin  bftd  i^ot  been  done  within  the  time  limited,  in  conseqaenoe 
b£^^.  it  was  alleged,  of  a  proposition  by  the  defendant  to  settli 
the  suit.  The  writ,  entry  docket  and  declaration  were  filec 
on  the  following  day,  and  a  copy  of  the  Judge's  order  anc 
of  the  declaration  served  on  the  defendant's  attorney.  Or 
the  27th  January  the  defendant's  attorney  applied  to  Mr 
Justice  Street  for  a  summons,  calling  on  the  plaintifiTs  ai 
torney  to  shew  cause  why  the  order  for  changing  the  attorne} 
and  filing  the  writ  should  not  be  rescinded  and  the  pro- 
ceedings set  aside,  on  the  ground  that  he  had  lately  die- 
covered  that  the  original  attorney  for  the  plaintiff  was  io 
contempt  for  non-payment  of  fees,  before  and  at  the  time 
the  writ  was  issued,  and  when  the  Judge's  order  was  made. 
The  learned  Judge  doubted  whether  that  was  a  sufficient 
ground  for  setting  aside  the  proceedings ;  but  it  appearing 
that  there  was  no  praecipe  or  warrant  of  attorney  on  file,  he 
made  an  order  calling  on  the  plaintiff's  attorney  to  shew 
cause  on  the  first  day  of  this  term,  why  the  proceedings 
should  not  be  set  aside  on  that  ground. 

D.  8.  Kerr  now  shewed  cause.  In  practice  the  prfficipe 
is  never  made  out — it  is  obsolete.  [Street,  J.  The  mid 
of  Court  Hilary  T.,  45  Oeo.  3  (a),  requires  it.]  It  is  only 
for  the  guidance  of  the  clerk  of  the  Court,  and  no  case  can 
be  found  where  proceedings  have  been  set  aside  for  want  of 
it.  [Parkbb,  J.  The  praecipe  is  a  memorandum  to  the 
Court  of  the  way  in  which  the  blank  writ  has  been  used.  I 
always  considered  it  necessary.  Stueet,  J.  It  was  always 
filed  in  my  practice.  The  rule  of  Hilary  7.,  50  Oeo.  8, 
declares  that  no  rule  to  plead  or  other  proceeding  in  the 
cause  be  had  unless  the  praecipe  is  filed.]  It  may  be  a  wrong 
in  the  attorney  not  to  file  it,  but  it  is  not  such  an  irregularity 
as  will  vitiate  the  proceedings.  If  the  clerk  receives  the 
papers  without  requiring  the  praecipe,  no  other  party  ean 
take  advantage  of  it,  at  least  not  unless  the  application  ia 
made  promptly,  and  before  the  party  applying  has  taken  aigr 
step  in  the  cause.  Read  v.  M*LeUan  (&).  [Farkrb»  J. 
After  the  defendant  has  appeared  he  cannot  object  to  th« 

(a)  A}l€iC9  BuUi,  7.  (6)  AtiU  voL  L  p.  t. 
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tint  of  a  prsBcipe :  he  may  ask  to  have  it  filed,  but  he      1851. 
cannot  set  aside  the  proceedings  for  want  of  it.   Stbkbt,  J.      ^^^ 
How  can  the  plaintiff  get  on  without  violating  the  rule  of     b^^!^. 
Court  ?]     By  the  waiver :  parties  may  and  do  waive  rules 
frequently.  The  objection  that  the  attorney  was  in  contempt 
CiDDot  properly  arise  now,  for  while  the  proceedings  remain 
on  file  unattacked,  they  are  good ;  and  therefore  the  defen- 
dant shonld  have  applied  to  set  aside  Mr.  Justice  Wilmofs 
order.     In  Partelow  v.  Smith  (a)  there  were  no  papers  on 
file.  A  warrant  of  attorney  is  not  necessary  in  this  country. 
FUming  v.  Shaw  (&)• 

Endf  Q.  C,  contra.    The  writ  was  illegal  in  its  incep- 
tion, being  in  violation  of  a  rule  of  the  Court.    The  person 
who  issued  it  had  no  right  to  do  so,  for  being  in  contempt, 
be  was  strictly  speaking  not  an  attorney.     It  surely  cannot 
benecesBary  for  defendants  in  all  cases  as  a  preliminary  step 
before  appearing,  to  search  and  ascertain  whether  the  plain- 
tif 8  attorney  is  in  contempt  or  not :   the  public  are  in 
possession  of  the  published  rules  of  the  Court,  which  indeed 
are  the  law  of  the  land  as  well  as  of  the  Court,  and  by  them 
it  is  clear  that  if  an  attorney  be  in  contempt,  and  practices 
under  such  circumstances,  the  whole  proceedings  are  void. 
[PiRESBy  J.    There  is  no  doubt  an  attorney  in  contempt 
▼iolates  the  spirit  of  the  rule  (c)  by  practising,  but  the  defen- 
dant should  have  applied  to  set  aside  Mr.  Justice  WUmoVs 
order.]     Admitting  that  to  have  been  necessary,  the  pro- 
eeedings  are  irregular  for  want  of  the  praecipe,  which  is 
required  both  by  the  rules  of  this  Court  and  by  the  English 
practice,  1  Chit  Arch.  171 ;  and  this  application  is  to  set 
aside  the  whole  proceedings,  which  necessarily  include  the 
Judge's  order.     [Parkeb  J.    But  you  should  have  come  in 
time  to  take  advantage  of  the  irregularity.     Carter,  C.  J. 
Unless  Mr.  Justice  WihtwVB  order  is  rescinded,  our  hands 
are  tied  up.]    That  order  must  have  been  obtained  by  mis- 
representation ;  and  in  that  case  the  Court  should  lay  their 
Jiinds  upon  it  notwithstanding  the  doctrine  of  waiver,  which 
nnder  sneh  circumstances  ought  not  to  be  applied. 

(a)  8  Kerr,  349.  (b)  Chip.  R.  117. 

(e)  See  BnleS,  Hilarff  T.,  60  G«o.  3—AlUn*i  Rulu,  10. 
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1851.  Ga&teb,  G.  J.    For  the  reasons  already  stated,  I  thiol 

kbrldc      we  cannot  comply  with  this  application. 

againtt 

baillob.  Parkbb,  J.  While  an  attorney  is  in  contempt  he  has  m 
right  to  file  papers,  but  the  proper  coarse  for  the  defendan 
would  have  been  to  move  to  set  aside  Mr.  Justice  WUmoV 
order,  and  the  application  should  have  been  made  promptly 
it  is  entirely  too  late  to  apply  after  receiving  a  copy  of  th 
declaration. 

Street,  J.  The  only  doubt  I  had  when  I  granted  th 
order  was  about  the  praecipe.  I  thought  that  though  th 
plaintiff's  attorney  was  in  contempt  and  not  in  a  position  t 
file  papers,  still  that  after  they  were  on  file  it  would  be  goin 
too  far  to  say  the  proceedings  were  void  :  and  that  questio 
we  do  not  decide.  It  is  sufficient  to  say  that  this  applicatio: 
is  too  late.  The  defendant  should  have  applied  to  Mr.  Jue 
tice  WUmot  to  rescind  his  order,  as  having  been  made  i 
ignorance  of  the  fact  of  the  attorney's  contempt. 

WiLMor,  J.  I  am  of  the  same  opinion.  The  fact  of  th 
attorney  being  in  contempt  was  concealed  from  me,  but 
think  the  irregularity  is  cured  by  the  acts  of  the  defendant'i 
attorney.  The  case  of  Gilbert  v.  Kirldand  (a)  is  very  ap 
plicable  :  it  was  there  held  chat  an  irregularity  in  filing  tb( 
declaration  was  waived  by  the  defendant's  attorney  taking 
it  out  of  the  office. 

Order  discharged  with  costs,  to  be  costs  in  the  cause. 

(a)  1  DowL  1^. 


THOMPSON  against  OVIATT. 
The  defendant  in  this  case  had  been  arrested  on  a  me8D( 

On  an  applicft* 

tionto  dfe.  processissued  against  him  by  the  name  of  JohnHenry  Ovi^t 
b^^he^Si^of  ^^  application  was  made  to  Mr.  Justice  Parker  to  discharg 
oSiatf  Siiaffl.  ^^™  ^^^™  custody  and  to  cancel  the  bail  bond,  on  an  affidavi 
thi!thl?*^me  ^^  ^^^  defendant  stating  that  his  "  name  is  John  Hilit 
oilfitt^'^i^d"  Oviatt,**  and  that  he  signed  a  bail  bond  by  the  name  < 
*°An^^Idt  John  H.  Oviatt  under  protest,  on  account  of  the  misnomer 

in  tnoh  a  case 

■honld  be  as  certain  as  a  plea  in  abatement  for  misnomer. 


' 
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bat  His  Honor  coDsidering  the  affidavit  insaffioient,  refased      1851. 

to  discharge  him.  Thompson 

S.  R.  Thomson  now  moved  to  review  the  decision.  The  o^iItt. 
Court  ought  not  to  look  very  strictly  into  affidavits  of  this 
nature,  bat  at  all  events,  it  is  submitted  that  the  affidavit  in 
this  case  is  sufficient.  Before  the  act  7  W.  4,  c.  14  a.  17> 
misnomer  was  pleadable  in  abatement;  and  this  affidavit  is 
as  particular  as  a  plea  in  abatement  need  have  been.  The 
statement  in  the  affidavit  that  he  executed  the  bail  bond 
onder  protest  on  account  of  the  misnomer,  cures  any  objec- 
tion of  uncertainty;  for  if  his  name  was  Henry ^  there  would 
be  no  misnomer.  A  transposition  of  names  is  a  misnomer. 
J(rM9  V.  MacquUlin  (a).  The  Court  will  not  presume  that 
his  name  is  John  Henry  Hilder  or  John  Hilder  Henry,  The 
affidavit  ought  to  receive  a  reasonable  construction,  and  the 
same  strictness  ought  not  to  be  required  as  in  a  plea. 

Jack  contra.  The  defendant  was  bound  to  shew  clearly 
that  the  name  by  which  he  was  arrested  wa^  not  his  true 
name.  His  affidavit  does  not  go  far  enough — it  states  tha( 
his  name  is  John  Hilder,  but  he  does  not  say  it  is  not  Henry 
also;  it  should,  like  a  plea  in  abatement  for  a  misnomer 
have  contained  an  ahaque  hoc,  and  expressly  denied  that  at 
the  time  of  the  arrest  or  ever  before,  he  was  called  Henry. 
8  Chit,  PL  901.  In  Smith  v.  Innes  (6),  where  an  application 
h'ke  the  present  was  made,  the  affidavit  of  the  defendant 
stated  "  that  John  was  his  true  name,  and  by  it  be  had  al- 
**  ways  been  called  and  known  ;"  and  in  Lake  v.  Silk  (c)  the 
affidavit  was  in  the  same  form.  In  Salter  v.  Shergold  (d), 
and  Stockdale  v.  Blenkin  (e),  the  Court  refused  to  interfere 
in  a  summary  way  by  cancelling  the  bail  bond,  but  left  the 
defendant  to  plead  the  misnomer  in  abatement. 

Thomson  in  reply.  In  the  cases  cited  there  was  no  nega- 
tiye  statement  in  the  affidavits  ;  and  in  this  case  where  the 
defendant  signes  his  name  John  H,  Oviati,  he  could  not 
safely  swear  that  he  is  commonly  known  by  the  name  of 
John  Hilder  Oviatt. 

Cabteb,  G.  J.     This  application  must  be  refused.     It 
baa  no  equities,  but  on  the  contrary  it  is  a  case  in  which  the 

(a)  5  T.  R.  196.  (b)  iM.AS.  860. 

(e)  a  Bing.  S96.  (<0  8  T.  R,  672.  (e)  1  Price,  277. 
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1851. 


Thompson 

O^IATT. 


Court  should  decide  upon  the  strict  principles  of  law,  rati 
than  strain  any  point  of  law  in  its  favor.  Had  the  affida 
stated  that  the  defendant  had  always  been  called  and  kno 
by  the  name  of  John  HUder,  or  had  it  stated  what  the 
fendant  would  have  been  obliged  to  swear  to  if  he  1 
pleaded  in  abatement,  it  would  have  been  sufficient. 

Parker,  J.  In  applications  of  this  sort  the  affida' 
should  be  as  strong  as  the  statements  in  a  plea  in  abatem 
for  a  misnomer;  otherwise  there  would  be  this  inconsisteE 
that  what  would  be  sufficient  in  a  summary  applicat 
would  not  be  sufficient  for  a  plea. 

Street,  J.  and  Wilmot,  J.,  concurred. 

Motion  refused  with  costs,  to  be  costs  in  the  cause. 

(a)  See  13  Viet,  c.  33.  as  to  describing  parties  by  initials. 


Wednsiday, 
Uk  February. 


CONNELL  ogaiTiat  HAMMOND. 


The  defendant     ASSUMPSIT  for  use  and  occupatiou  of  a  house  and  la 

weut  into  pes-  '^ 

SSt  °undw  an  *^^^^  bcforeS^retf^,  J.,atthe  Fic^oria  circuit  in Sep^emfterli 
?^?*for  ^^  appeared  that  the  defendant  had  gone  into  possess 
^ore^STex-  ^^^^^  *  Written  agreement  with  one  Thomaa  E.  Perley 
SlJS*l!*con-^*  three  years,  ending  in  Deceviber,  1848,  and  that  in  OctOi 
^Tt^tteVt^  1848,  Perley  had  conveyed  the  property  to  the  plaintiff  I 
and%m  ^'  deed  in  fee.  Perley  was  called  as  a  witness  for  the  plain 
£e  u^qii^^^  and  stated  that  he  had  no  title  to  the  land  at  the  time 
bep^toThe^ let  to  the  defendant,  but  had  gone  on  by  permission  of 
Sefend^t^aid  Charles  Perley ^  who  had  purchased  the  property  and  i 
cor^'ca^and  uished  the  money  to  erect  the  buildings  ;  that  shortly  be 
j^euion^  the  last  quarter's  rent  was  due  he  had  told  the  defendant  I 
piration  of  the  he  must  pay  it  to  the  plaintiff — that  the  defendant  hesits 
fate j  to  recog- but  having  taken  legal  advice,  and  being  threatened  wil 

nise  the  plain-  °  ^  •       i  « 

uffasiandiord:  suit  he  afterwards  settled  the  quarter's  rent  with  him  (1 

Held,  in  an  ac-  ^  ^ 

tionforaMandp^2^2/)as  agent  for  the  plaintiff.  He  further  stated  tha 

that  the  plain* 
tiff  bad  made 

ont  a  prima  /ode  case,  and  was  improperlv  nonsuited,  though  the  defendant  bad  no  notice  < 
conveyance,  and  though  A.  admitted  that  be  had  no  title  to  the  land,  and  went  there  by  pe 
sion  of  P.,  who  was  the  owner. 
Held  also,  that  such  oTidenoe  of  title  in  P.  should  not  have  been  received. 
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hid  not  given  the  defendant  any  notice  of  the  conveyance  to     1861. 
the  plaintiff.    The  defendant  remained  in  poBBession  a  year     comnbll 
after  the  expiration  of  the  term  mentioned  in  the  agreement,    hammokd. 
but  refused  to  recognise  the  plaintiff  as  his  landlord,  and 
this  action  was  brought  for  that  year's  rent.     The  learned 
Judge  nonsuited  the  plaintiff,  on  the  ground  that  the  title 
was  in  Charle$  Perley^  and  ThomoM  Perley  had  no  interest 
to  convey  to  the  defendant. 

In  MiehaelmoB  term  last,  Fisher  obtained  a  rule  nisi  to  set 
aiide  the  nonsuit  and  grant  a  new  trial,  on  the  ground  of 
misdirection.  Lumley  v.  Hodgson  (a),  Balls  v.  Wentwood  (b), 
HuU  V.  Vaughan  (c).  Right  v.  Darby  (d),  HaU  v.  Butler  (e). 
Doe  d.  Higginbothum  v.  Barton  (/),  Bridges  v.  Lewis  (g), 
Francis  v.  Harvey  (fc),  Dolby  v.  lies  (i),  were  cited. 

Allen  now  shewed  cause.    The  conveyance  to  the  plaintiff 
did  not  operate  without  attornment  by  the  tenant.     By  the 
common  law  attornment  was  necessary,  and  the  statute 
4  Ann,  c,  16,  by  which  it  was  rendered  unnecessary,  does 
Qot  extend  to  this  country,  because  other  acts  of  the  same 
reign  have  been  re-enacted  here :  for  instance,  the  act  ren- 
dering promissory  notes  negotiable.     But  Thomas  E.  Perley 
had  no  reversionary  interest,  nor  any  estate  to  convey  to  the 
plaintiff — the  lease  from  him  to  the  defendant  was  a  lease  by 
estoppel,  and  when  the  privity  of  estate  ceased,  or  at  all 
events  on  the  termination  of  the  lease,  Perley's  right  of 
action  was  gone,  and  no  one  but  the  owner  of  the  land  could 
maintain  the  action,  because  the  estoppel  ceased.     Co.  Litt 
47  b,  Webb  v.  Austin  {k).    The  plaintiff  coming  in  under 
Perley  cannot  have  any  better  title.     [Parker,  J.,  Perley  is 
estopped  by  his  deed  to  the  plaintiff,  from  saying  that  he  had 
no  title.]    In  an  action  between  them  no  doubt  he  would  be 
estopped,  but  the  defendant  is  not  bound  by  that  estoppel, 
he  had  a  right  to  shew  that  Perley  had  no  title,  and  Perley' s 
declarations  under  oath  were  evidence  of  that.     Though  the 
defendant  might  have  been  estopped  from  shewing  that 

(«)  16  £«t,  99.  (6)  2  Camp.  VL 

<)  6  ?nc«.  167.  (d)  1  T.  R,  169. 

WlOj.i^^.M*.  (/)  WA.dbE.Z^n. 

V)  8  Q.  B.  608.  (h)  ^M.dfW.  881. 

(>)  ^A.dbE.  885.  (h)  IM.dQ.  701. 


122  CASES  IN  HILARY  TERM 

1851.  Perley  bad  no  title  at  the  time  to  let  bim  into  poBsesaion 
conkbZl  be  bad  a  rigbt  to  sbew  tbat  any  title  be  bad,  bad  expired- 
tualnfOMD.  tbat  bis  title  was  not  sucb  a  one  as  would  enable  bim  to  pas 
a  legal  estate  to  tbe  plaintiff.  Per  Lord  Denman  in  Doe  d 
Higginbothum  v.  Barton  (a).  As  tbe  defendant  did  not  com 
into  possession  under  tbe  plaintiff  be  bad  a  rigbt  to  disput 
bis  title.  In  Hall  v.  Butler  (6),  Patteaon,  J.,  says,  "  Tber 
*'  is  a  distinction  between  disputing  tbe  title  of  one  wboba 
*'  actually  let  tbe  party  into  possession,  and  of  one  wbo  al 
**  terwards  claims  to  be  entitled.  In  tbe  latter  case,  tb 
"  tenant  may  generally  dispute  it  by  sbewing  title  inanotber. 
•Parker,  J.  But  you  did  not  do  tbat :  you  sbewed  no  titi 
in  any  body.  Tbe  declaration  of  tbe  witness  tbat  tbe  pro 
party  belonged  to  Charles  Perley  could  not  make  a  title. 
A  man's  declarations  are  evidence  against  bimself  and  al 
claiming  under  bim,  and  tbougb  tbey  could  not  prove  a  titl 
to  land,  tbey  ougbt  to  estop  bim  from  afterwards  saying  tba 
person  bad  no  title.  Secondly.  Tbe  plaintiff  bas  no  rigfa 
to  sue  on  tbe  agreement  witb  Perley.  [Parker,  J.  H< 
does  not  sue  on  it.]  Tben  wby  did  be  give  it  in  evidence : 
[Parker,  J.  To  sbew  tbe  amount  of  rent.  Tbe  statufa 
50  Geo.  3,  c.  21,  autborises  it  to  be  given  in  evidence  for  thai 
purpose.]  Tbat  statute  gives  tbe  landlord  an  action  of  use 
and  occupation  ;  but  tbe  term  *'  landlord  "  means  tbe  ownei 
of  the  land,  not  a  mere  wrong  doer  like  tbe  plaintiff.  It  isi 
general  principle  tbat  one  man  cannot  sue  upon  tbe  agree 
ment  of  anotber,  and  tbougb  by  tbe  statute,  82  Hen.  8,  c.  84 
tbe  assignee  of  tbe  reversion  may  sue  on  covenants  in  i 
lease,  it  bas  been  beld  only  to  extend  to  demises  by  deed 
Standen  v.  Chtismas  (c).  [Parker,  J.  In  tbat  case  th 
action  was  brougbt  before  tbe  expiration  of  tbe  term  :  tba 
is  tbe  distinction.  Tbe  plaintiff  bere  does  not  sue  on  th 
agreement,  but  on  tbe  implied  contract  arising  from  tbe  de 
fendant  having  paid  bim  rent,  and  afterwards  continuing  ii 
possession.  He  is  bound  to  pay  somebody,  and  be  does  nc 
sbew  any  other  person  who  bas  the  right.]  Tbe  paymec 
of  rent  was  not  to  tbe  plaintiff  as  landlord,  for  tbe  defendac 
never  bad  notice  of  tbe  assignment.  [Garter,  G.  J.  Tb 
nature  of  tbe  payment  was  a  question  for  tbe  jury.J 

(a)  11  A.  dt  E.  812.       (6)  10  A.  d:  E.  206.         (c)  11  Jur.  694. 
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Fidier  in  support  of  the  rale.     The  payment  of  the  quar-      1851. 
ter's  rent  to  the  plaintiff  was  prima  facie  evidence  of  the     coknbll 
relation  of  landlord  and  tenant,  and  should  have  been  sub-    hahmond. 
miited  to  the  jury.     When  a  person  goes  into  possession  of 
land  as  tenant,  the  estoppel  continues  as  long  as  he  remains 
in  possession  ;   if  he  continues  after  the  expiration  of  the 
lease  he  is  presumed  to  hold  on  the  original  terms,  and  if  he 
fishes  to  dispute  the  right  of  the  landlord  he  must  first  give 
np  possession.    Ansley  v.  Longmire  (a).    The  cases  cited  on 
obtaining  the  rule  all  go  to  support  the  principle  that  the 
tenant  is  estopped  from  disputing  the  landlord's  title,  and 
even  if  it  should  appear  that  the  landlord  has  no  title,  that 
is  no  defence  to  an  action.    If  Charles  Periey  had  the  title 
it  should  have  been  proved  by  the  deeds  and  not  by  de- 
clarations of  the  witness. 

Carter,  C.  J.  The  nonsuit  must  be  set  aside.  The 
defendant  occupied  the  land  and  paid  rent  ioPerley  as  agent 
for  the  plaintiff;  thsLi  prima  fade  established  the  relation 
of  landlord  and  tenant,  and  was  a  proper  case  to  be  sub- 
mitted to  the  jury.  I  do  not  say  there  was  such  an  estoppel 
proved  as  would  prevent  the  defendant  from  shewing  title 
oat  of  the  plaintiff. 

Parker,  J.  I  am  of  the  same  opinion.  The  defendant 
is  informed  that  the  last  quarter's  rent  is  to  be  paid  to  the 
plaintiff — ^he  pays  it  and  chooses  to  remain  in  possession 
afterwards ;  then  surely  he  is  bound  to  pay  somebody.  How 
does  he  attempt  to  get  rid  of  the  plaintiff's  right?  By 
Thamaa  Perley's  declaration.  That  will  not  make  title  in 
Charlea  Periey — the  declarations  ought  not  to  have  been 
admitted.  The  plaintiff  made  out  a  prima  facie  case 
which  ought  to  have  been  submitted  to  the  jury.  How  the 
defendant  may  meet  it  when  it  goes  down  to  trial  again,  is 
another  thing. 

Stesbt,  J.  I  am  satisfied  I  was  wrong  in  withdrawing 
the  case  from  the  jury.  The  plaintiff's  witness  having 
stated  that  Charles  Periey  had  the  title,  I  took  it  to  be 
admitted  that  it  was  so,  but  upon  consideration  I  am  satisfied 
tbat  it  should  have  been  proved  by  legal  evidence.    The 

(6)  2  Kerr,  321. 
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1851.      plaintiff  made  out  a  priraa  facie  case  which  oaght  to  1 
CoNNKLL     gone  to  the  jury. 

H^ioioRD.        WiLMOTy  J.,  having  been  counsel  in  the  cause,  expre 
no  opinion. 

Rule  absolnt 


TAuwday.  BROWN  against  GURRIEH. 

CeA  Ftbimary, 

Where  the  pro-     This  was  an  actiou  on  a  note  given  for  the  price  of  Ii 

ceedixuD  of  Ar~ 

bitratore  had  which  had  been  entered  for  trial  at  the  Carleton  circu 

not  been  strict- 
ly regular,  9.nA  September y  1849,  and  referred  by  an  order  of  Nisi  Prii 

qoences  of  sui- three  arbitrators — Upton,  Rideout  and  Btibar,  the  ai 
moTCMi«5oiw*^  *^  be  made  by  the  Ist  February  then  next,  or  such  fur 
£ttuig\?L?de  ^*V  *^  *^y  *^^  ^^  ^^^  arbitrators  should  appoint  in  wri 
iSd^^SS^**  The  plaintiff  and  his  attorney  resided  in  the  county  of  I 
were^ntr?  ^^'  Wetmore,  who  was  to  have  acted  as  counsel  for 
^g*d5^btfu^^  plaintiff  on  the  trial  of  the  cause,  resided  at  Woodatoi 
v^y^^^  the  county  of  Carleton ;  the  defendant,  his  attorney,  an< 
?e5Sie5  notice  arbitrators  also  resided  in  the  county  of  Carleton.  Tv 
^  It  i?neoe8^'  the  arbitrators  made  an  award  in  favor  of  the  defendai 
Soe^ofab^ad"^  the  15th  April  last,  and  on  the  last  day  of  Trinity  t* 
ing!where1;be  Allen  obtained  a  rule  nisi  to  set  it  aside  on  account  oi 
present  at  the  improper  couduct  of  the  arbitrators  in  holding  meetings 
«u<rr«,  whe-  examining  witnesses  on  the  part  of  the  defendant,  wit 

ther  notice  of  a  .  °  .  '^ 

meeting  to  the  notice  to  the  plaintiff,  and  also  because  the  time  had  exi 

eoansel  in  a  '  ,  * 

cause  which  is  for  making  the  award.     The  order  of  reference  was  ir 

referred,  is  no-  ^ 

MMtothe  possession  of  the  arbitrators  at  that  time.  The  affidav 
the  plaintiff  stated  that  a  few  days  after  the  agreemei 
refer,  the  parties  attended  before  the  arbitrators,  v 
witnesses  were  examined  on  both  sides,  and  the  defendi 
signature  to  the  note  and  the  consideration  for  which  it 
given,  proved  ;  that  the  arbitrators  then  told  him  tha 
was  right  on  his  part,  that  they  had  arranged  to  meet  a 
the  15th  October  to  make  their  award,  but  that  he  neec 
be  present  unless  he  wished.  That  the  award  not  ha 
been  made,  he  went  to  the  county  of  Carleton  in  Jan'u 
last,  and  saw  Upton  and  Rideout^  who  told  him  the  o 
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irbitrator  was  absent,  but  that  they  had  decided  iu  his  favor,      1851. 
and  the  award  shoald  be  made  by  the  Ist  February ;  that 


Pbown 

he  beard  no  more  about  i(  until  the  beginning  of  May  last,  qISSbjuls 
when  he  again  went  to  Upton* a  to  ascertain  why  the  award 
was  not  sent  in,  when  Upton  informed  him  that  the  arbitra- 
tors had  meetings  in  Aprils  and  examined  witnesses,  and 
made  an  award  in  favor  of  the  defendant,  but  that  he 
(Upton)  had  not  signed  the  award,  as  he  was  not  satisfied 
with  the  proceedings  of  the  other  arbitrators.  The  affida- 
rit  also  stated  that  the  plaintiff  had  no  notice  of  any  meeting 
of  the  arbitrators  except  that  which  was  to  have  taken  place 
in  October.  .  There  was  also  an  affidavit  of  one  of  the  wit- 
nesses who  had  been  examined  before  the  arbitrators,  stating 
t  that  Rideout  had  informed  him  immediately  after  the  first 
meeting,  that  from  the  evidence  before  them  the  award 
most  be  made  in  favor  of  the  plaintiff,  and  that  Bubar  had 
told  him  the  same  in  October. 

/'ia&^shewed  cause  in  MichadTnaa  term  last  on  affidavits 
ofiii(fecmtand  J?ti&ar,denyingthe  statements  in  theaffidavits 
produced  on  the  part  of  the  plaintiff,  and  stating  that  alter 
the  first  meeting  the  arbitrators  adjourned  until  the  80th 
January  then  next — then  to  the  18th  March,  and  again  to 
the  Ist  April.  That  on  the  20th  March  a  written  notice 
wu  given  to  Mr.  Wetmore,  who  the  plaintiff  had  stated  to  be 
hiBcoansel  and  attorney,  to  attend  on  the  1st  April  and  pro- 
ceed with  the  arbitration ;  that  neither  the  plaintiff  or  his 
eonnsel  attended,  but  the  defendant  did  attend,  when  a  fur- 
ther adjournment  was  made  until  the  15th  April,  when  they 
made  their  award.  The  rule  of  reference  was  produced 
vitb  indorsements  of  the  different  adjournments  thereon, 
eorresponding  with  the  statements  in  the  affidavits,  except 
that  there  was  no  date  to  either  of  them  shewing  on  what 
days  the  adjournments  were  made. 

It  was  oontended,  first — that  the  powers  given  to  the  arbi- 
trators to  enlarge  the  time  for  making  the  award,  authorised 
f    them  to  enlarge  it  more  than  once,  Payne  v.  DeaJde  (a), 
BarrtU  v.  Parry  (6),  An^m.  2  Chit.  45,  and  therefore 
the  award  was  made  in  proper  time ;   secondly — that  the 

M 1  IVnmt.  M9.  (b)  4  Taunt.  068. 
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1851.  plaintiff  having  been  present  at  the  first  meeting  was  bound 
Brown  ^  ^^e  notice  of  the  adjournments  from  time  to  time ;  but  at 
Q^^l^,  all  events  the  notice  to  his  counsel  of  the  meeting  of  the  let 
April  was  sufficient,  and  that  the  arbitrators  were  justified 
in  proceeding  to  make  the  award,  which  the  Court  would 
uphold,  unless  it  was  clear  the  arbitrators  had  acted  im- 
properly. That  credit  was  to  be  given  to  the  affidavits  of 
the  arbitrators  in  contradiction  of  the  plaintiff 's  affidavit,  as 
they  had  no  interest  in  the  matter  :  they  were  judges  of  the 
plaintiff's  own  choosing,  and  he  ought  to  be  bound  by  their 
decision. 

Allen  contra  contended  that  as  the  enlargement  of  the 
time  was  to  be  made  in  writing,  every  thing  necessary  to 
shew  that  the  arbitrators  had  duly  exercised  that  power 
should  appear  by  the  writing  itself,  and  could  not  be  supplied 
by  affidavit — there  was  nothing  on  the  face  of  the  rule  of 
reference  to  shew  that  when  the  enlargements  were  made, 
the  arbitrators  were  not  fundi  officio.    That  the  plaintiff 
was  entitled  to  notice  of  each  meeting,  but  it  was  not  shewn 
that  the  arbitrators  had  made  any  attempt  to  notify  either 
him  or  his  attorney,  and  the  notice  to  Mr.  Wetmore  was  not 
sufficient,  as  he  was  the  counsel  only  for  the  purpose  of  the 
trial  and  not  on  the  reference,  and  the  practice  in  all  cases 
was  to  serve  notices  on  the  attorney  in  a  cause  and  not  on 
the  counsel.     That  setting  aside  the  award  would  be  no 
injustice  to  the  defendant  if  he  had  a  defence  to  the  action, 
whereas  it  would  be  great  injury  to  the  plaintiff  to  allow  it 
to  stand ;  and  under  such  circumstances,  where  there  was 
some  suspicion  of  improper  conduct  in  two  of  the  arbitra- 
tors, and  the  other  had  refused  to  sign  the  award  and 
expressed  his  dissatisfaction,  the  Court  ought  to  give  the 
plaintiff  a  further  opportunity  of  contesting  the  matter. 

Cur.  adv.  vult 
Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Goart, 
In  this  case  the  proceedings  of  the  arbitrators  have  certainly 
not  been  strictly  regular;  but  we  should  not  have  interfered 
with  the  award  (considering  the  contradictory  statements 
in  the  several  affidavits),  if  we  were  at  all  satisfied  that  the 
plaintiff  had  received  notice  of  the  meeting  of  the  16th 
of  April. 
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k  constractive  notice  is  attempted  to  be  made  out  by      1851. 
shewing  notice  to  Mr.  Wetmoret  the  plaintifiTs  counsel,  of  the      bbown 
meeting  on  the  1st  of  April — and  the  adjournment  on  that    gubbhsb. 
day  to  the  15th  ;  but  at  the  meeting  on  the  first,  there  was 
no  attendance  on  the  part  of  the  plaintiff — and  admitting 
tbat  notice  to  Mr.  Wetmore  would  be  sufficient  notice  to 
the  plaintiff — no  notice  was  given  to  him  of  the  adjourn- 
ment to  the  15th.     It  is  a  singular  circumstance  too,  that 
although  all  three  arbitrators  met  on  that  day,  only  two  of 
them  went  into  consideration  of  the  case  and  made  th^  award. 

So  far  as  we  can  judge  from  the  reported  cases  and  books 
of  practice,  it  is  usual  to  give  notice  of  adjourned  meetings, 
where  the  parties  are  not  present  at  the  adjournment, 
although  notice  may  have  been  given  of  the  meeting  at 
which  the  adjournment  is  made.  See  1  Salkeldll.  It  is 
laid  down  in  Oladwin  v.  Chilcote  (a),  that  it  must  be  a  strong 
ease  to  justify  an  arbitrator  in  proceeding  ex  parte,  even 
where  notice  has  been  given. 

The  law  is  stated  in  Kyd  on  Awards  100,  and  Watson  on 
Arbitration  100,  to  be — that  if  either  party  after  the  arbitra- 
tor hoi  given  him  sufficient  notice  and  proper  opportunity  of 
(Utending^  will  not  appear,  the  arbitrator  may  proceed  in 
his  absence.  This  is  relied  on  by  Lord  Denman,  in  Scott  v. 
Van  Sandau  (6). 

In  Davis  v.  Vass  (c),  Wohlenberg  v.  Lageman  (d),  and  In 
rt  Dodington  afid  Bailward  («),  it  was  considered  necessary 
that  notice  should  be  given  to  the  parties  of  any  enlarge- 
ment of  time  made  by  the  arbitrators,  in  order  to  warrant 
in  attachment  for  nonperformance  of  the  award.  In  this 
ease  no  regular  notice  has  been  given  either  of  the  enlarge- 
ment of  time  or  meeting  of  the  arbitrators,  and  as  the 
eimsequenees  of  sustaining  the  award  are  much  more  serious 
ttum  any  which  may  attend  the  setting  it  aside,  even  sup- 
posing the  plaintiff  to  have  been  somewhat  wanting  in  due 
^ance  in  not  making  inquiry  of  the  arbitrators,  we  think 
it  001  duty  to  make  the  rule  absolute,  leaving  the  parties  to 

:  thm  original  rights. 

Rule  absolute. 

(ft)  9  nowl.  560.  (b)  6  Q.  B.  287. 

(e)  15  foft,  97.  (d)  6  Taunt,  251.  (e)  6  Bing.  ^.  C.  591. 
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1861. 


JAMEISON  aud  Anotheb,  Adhinistbatbix,  &o.,  of  NA- 
THANIEL C.  JAMEISON  against  THE  CITY  OP 
FREDERICTON. 

Amanioipki        CoTBMAMT.      The  declaration  stated   that   whereas  bj 

oorponttion  * 

JjJ^^^'^^^  certain  articles  of  agreement,  made  the  lot  December,16^, 
i^iito^a'con'  between  the  intestate  of  the  one  part  and  the  defendants  of 
iIti*e8topped  the  other  part,  which  articles  of  agreement  signed  by  Oeorge 
itei^^pS  Lee,  A.  T.  Coburn,  Charles  Fisher,  and  WiUiam  H.  OdeU, 
SSntewt.'"^^  *  as  a  committee  on  behalf  of  the  defendants,  and  by  the  order 
tiMfoA^eoityand  authority  of  the  city  council  of  the  city  of  FrederieUmt 
entered  into  a  and  Sealed  with  the  seal  of  the  said  city,  the  plaintiffs 
the  plaintiff  brought  iuto  Gourt,  the  intestate  for  himself,  his  executors, 
of  a  building  in  administrators  and  assigns,  did  covenant  and  agree  with  the 
marke(hou8e:  defendants  to  crect  and  finish  in  a  workmanlike  manner  on 

Held,  that 

■uflicien^au^  or  bcforc  the  20th  September  then  next,  a  building  on  Pham 
waflV™*to*'  square,  for  a  market  house,  100  feet  long  by  80  feet  wide, 
&C&  and  80  feet  high,  according  to  a  plan,  &c.  And  that  the 
6u°and  ther^'  defendants,  for  themselves  and  their  successors,  did  thereby 
oontnotwas  coveuaut  and  agree  with  the  intestate  to  pay  him,  his  ez- 
^^TOwer  to  ecutors,  &c.,  the  sum  of  £889  for  the  building  and  materials 
^esBariiyin-  in  the  followiug  manner — d£75  when  the  timber  therefor 
to^eetobiisir^  was  ou  Phoeuix  square,  £50  when  the  building  was  raised 
"^Qum/whe-  and  boarded  in,  and  the  remainder  on  the  said  20th  Septembeft 
poration  had  or  as  soou  after  as  the  building  was  completed.  Avermenti 
thority without  that  although  the  intestate,  and  the  plaintiffs  since  his  de- 

licenee  from  "  * 

^uid'aft^tiie^^^^^  ^^^^  always  performed  all  things  in  the  agreement 
theroSJacf b ' ^'^  their  part  to  be  performed,  yet  protesting  that  tht 
and^^e  ai>-  defendants  have  not  performed  anything  in  the  agreement 
torfewSS? Sy**'  containing  on  their  part  to  be  performed,  the  plaintiffs  sajt 
^^^cSi^^  that  the  intestate  did  in  pursuance  of  the  agreement  procure 
^idHto  the  ^^^  cause  to  be  put  on  Phoenix  square  the  timber  for  the 
^»S^.  That  building  according  to  the  plan  and  specification,  whereby 
uaSilaythe^'  according  to  the  agreement,  a  large  sum  of  money,  to  wit, 

other  eontraot- 

ing  party,  the  corporation  oould  not  invalidate  the  contract,  because  of  a  defect  in  their  titim  to 

the  land  on  which  the  market  house  was  built,  and  of  which  they  retained  the  pOMenioa. 
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£75,  part,  &o.,  became  due  from  the  defendants  to  the  intes-  ^^^^' 
taie,  yet  the  defendants  did  not  pay  the  same  or  any  part  *^^''^>' 
thereof,  &c.;  and  farther,  that  although  the  intestate  in  his  j^toSwokw 
life  time,  to  wit,  on  the  1st  July,  1849,  did  cause  the  said 
building  to  be  raised  and  partly  boarded  in,  and  did  furnish 
all  the  materials  therefor,  and  the  plaintiffs,  as  adminis- 
tratrix and  administrator,  since  the  death  of  the  intestate, 
did  cause  the  remainder  of  the  building  to  be  boarded  in 
according  to  the  agreement  and  the  plan  and  specification, 
in  a  good  and  workmanlike  manner,  whereby  a  further 
ram,  to  wit,  the  sum  of  ;£50,  part,  &c.,  became  due  and 
ptyable  from  the  defendants  to  the  plaintiffs,  as  adminis- 
tratrix, &c.,  yet  the  defendants  did  not  pay  the  same  or  any 
part  thereof,  &c.,  contrary  to  the  true  intent  and  meaning 
of  the  said  agreement  and  of  the  ooveiiant  of  the  defen- 
d&Dts  in  that  behalf  made. 

Pleas :  1st.  Non  est  factum.  2d.  That  before  the  making 
of  the  said  supposed  articles  of  agreement  as  in  the  decla- 
ratioD  mentioned,  and  before  the  passing  of  the  Act  of 
Assembly  incorporating  the  said  city,  to  wit,  on  the  19th 
October,  1813,  and  in  the  fifty  fourth  year  of  the  reign  of 
His  late  Majesty  King  Oeorge  the  third,  His  said  Majesty 
WIS  seized  in  his  demesne  as  of  fee,  of  and  in  certain  pieces 
lod  parcels  of  land,  before  that  time  reserved  in  the  grant 
of  His  said  Majesty  of  the  town  of  Fredericton  for  a  town 
common  and  other  public  uses,  situated  and  lying  between 
the  street  called  Queen  street  in  the  said  town  and  the 
border  of  the  river  Saint  John,  and  being  so  thereof  seized, 
on  the  19th  of  October,  A.  D.  1818,  the  then  President  and 
Commander  in  Chief  of  the  Province  of  New  Brunewick,  on 
Mialf  of  his  late  Majesty,  and  by  and  with  the  advice  and 
eoosent  of  the  then  council  of  the  said  Province,  by  an  order 
lA  eooncily  duly  licensed  and  permitted  one  James  Taylor  of 
the  said  town  of  Fredericton,  to  erect  on  a  certain  piece  of 
the  aforesaid  reserved  lands  as  hereinafter  more  particularly 
deieribedy  a  certain  building  to  be  used  by  the  said  James 
Tofbr,  among  other  things,  for  a  public  market  house,  for 
(he  term  of  twenty  one  years ;  that  agreeably  to  the  said 
fioaaee  the  said  building  was  so  erected  by  the  said  James 
7  1U.B. — 9         ^ 
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1851.  Taylor,  and  used  as  aforesaid ;  that  the  said  bailding  beir 
jambuon  so  erected  and  used  as  aforesaid,  upon  the  petition  of  certa: 
thbcittof  inhabitants  of  the  said  town,  to  the  President  and  Goi 
mander  in  Chief  then  administering  the  government  of  tl 
said  Province,  praying  that  a  public  market  might  be  est 
blished  in  the  said  town,  His  said  late  Majesty  in  complian< 
with  the  said  petition,  to  wit,  on  the  27th  November,  181 
in  the  town  of  Fredericton,  by  letters  patent  then  and  the 
made  under  the  great  seal  of  the  said  Province,  and  du 
registered  in  the  office  of  the  Secretary  of  the  said  Provin 
on  the  28th  November  aforesaid,  granted,  ordered  and  a 
appointed,  that  there  should  be  a  public  market  erected  ai 
established  in  the  town  of  Fredericton  for  the  use  of  tl 
inhabitants  thereof,  for  the  space  of  twenty  one  years,  ( 
the  aforesaid  piece  of  land,  whereon  the  aforesaid  buildii 
was  erected,  that  is  to  say  [the  land  was  then  described; 
for  buying  and  selling  of  victuals  and  provisions  of  all  kind 
for  food  for  the  use  of  man,  and  by  the  said  letters  patei 
it  was  ordered  that  the  same  should  be  entered  and  enroile 
among  the  records  of  the  General  Sessions  of  the  Peace  ( 
the  County  of  York,  as  by  the  record  of  enrolment  of  th 
said  letters  patent  in  the  office  of  the  secretary  as  aforesaid 
will  more  fully  and  at  large  appear.  And  the  defendant 
further  say,  that  the  said  building  or  market  house  being  8 
erected  and  standing  on  the  aforesaid  piece  of  land  as  grantc 
for  a  market  as  aforesaid,  the  then  Justices  of  the  Peace  fc 
the  county  of  York  for  the  time  being,  on  the  18th  Januar 
1817,  in  the  town  of  Fredericton  aforesaid,  for  the  consid^ 
ration  or  sum  of  j£l,400  purchased  the  aforesaid  buildii 
with  the  appurtenances  from  the  said  James  Taylor, 
be  held  in  trust  for  the  public  uses ;  the  lower  part  of  tl 
building  being  for  the  use  of  the  public  market  then  esti 
blished  in  the  town  of  Fredericton :  that  the  building  beii 
BO  purchased,  and  the  lower  part  thereof  being  so  asi 
for  a  public  market,  upon  the  joint  petition  of  the  said  Jam 
Taylor  and  the  Justices  of  the  Peace  for  the  county 
York  for  the  then  time  being,  to  the  President  and  Coi 
mander  in  Chief  of  the  Province  then  administering  tl 
Government »  praying  for  a  grant  for  the  said  piece  of  lai 


IN  THK  Fourteenth  Year  of  VICTORIA.  131 

whereon  the  said  building  was  erected,  His  said  late  Majesty  1851. 
by  letters  patent  tinder  the  great  seal  of  the  Province  bearing  jaheiion 
date  the  2l8t  February^  1817,  and  duly  registered,  &c.,  theoS^^of 
granted  and  confirmed  to  the  Justices  of  the  Peace  of  the  ''**^*"^<'''' 
county  of  York  for  the  time  being,  and  their  successors,  for 
public  uses,  the  aforesaid  piece  of  land  on  which  the  said 
building  was  so  erected,  for  a  public  market  place,  as  by  the 
record  of  the  enrolment  of  the  said  letters  patent  in  the  office 
of  the  said  Secretary  of  the  said  Province  more  fully  and  at 
large  appear ;  which  building  and  piece  of  land  from  the 
time  of  purchasing  and  granting  thereof,  continually  unto 
and  to,  and  at  the  time  of  passing  the  said  act  to  incorporate 
the  said  city  of  Frederidon,  to  wit,  on  the  13th  March,  1848. 
was  used,  and  under  the  regulations  and  control  of  the  Jus- 
tices of  the  Peace  of  the  county  of  York  for  the  time  being, 
and  at  all  times,  as  the  only  established  market  house  and 
market  in  and  for  the  said  town  of  Fredericton,  and  that  by 
the  said  act  incorporating  the  said  city  of  Fredericton,  the 
said  piece  of  land  with  the  said  market  honse  thereon  passed 
unto  and  became  vested  in  the  said  city  of  Fredericton. 
And  the  defendants  further  say,  that  the  said  building  in  the 
said  supposed  articles  of  agreement  and  in  the  declaration 
mentioned,  and  so  contracted  for  by  the  said  committee  as 
aforesaid,  was  erected  on  a  part  of  the  aforesaid  land  situate 
and  reserved  for  a  town  common  and  other  public  uses  by 
His  said  late  Majesty  as  aforesaid,  distinct  from  the  public 
market  and  market  house,  to  wit,  one  quarter  of  a  mile  or 
thereabouts  distant  therefi'om,  but  that  no  grant,  license, 
reservation  or  authority,  was  at  any  time  made  or  given  to 
the  Justiees  of  the  Peace  of  the  county  of  York  or  to  the  said 
eity  of  Fredericton,  or  other  person  or  body  whomsoever  or 
whatsoever,  to  erect  the  aforesaid  building  on  the  said  piece 
of  land  called  Phosnix  square,  nor  was  any  grant,  license,  re- 
ierration  or  authority  at  any  time  made  or  given  either  to 
the  JustieeB  of  the  Peace  for  the  county  of  York  for  the  time 
being,  or  to  the  said  city  of  Fredericton,to  establish  a  market 
V  to  erect  a  market  house  on  the  said  piece  of  ground 
where  the  same  was  so  contracted  for  to  be  erected  as  afore- 
iud ;  whereby  the  said  supposed  articles  of  agreement  so 
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1851.      entered  iDto  between  the  intestate  and  the  said  committe 

jakxison    as  in  the  said  declaration  mentioned,  were  not  necessary  fc 

tbx  citt  of  the  lawful  exercise  of  the  corporate  functions  of  the  said  cit 

'  of  Frederictonf  nor  of  any  matter  or  thing  incident  to  tfa 

said  corporation,  as  erected  and  given  by  the  act  of  inooi 

poration  of  the  said  city  of  Fredericton  to  enter  into,  bi 

wholly  beyond  the  eame,  and  were  accordingly  illegal  an 

void  and  of  no  effect  in  law.     Verification. 

The  plaintiff's  demurred  to  this  plea,  and  assigned  tl 
following  grounds  of  demurrer :  1st.  That  the  agreemei 
appearing  to  have  been  made  by  the  defendants  under  th 
seal  of  the  city,  they  are  estopped  from  saying  that  they  ha 
no  authority  to  make  the  agreement.  2d.  That  the  pie 
offers  to  put  in  issue  matters  not  properly  issuable. 

The  defendants  with  the  joinder  in  demurrer,  gave  notice 
of  the  following  objections  to  the  declaration:  1.  That  thi 
act  of  incorporation  gives  no  power  to  the  corporation  U 
erect  markets  or  market  houses,  or  to  assess  the  citizens  foi 
that  purpose,  and  that  they  had  no  right  to  use  the  corporafa 
seal  for  making  such  a  contract.  2.  That  the  erection  o 
the  building  was  an  intrusion  on  Grown  land  reserved  for  f 
town  common,  and  therefore  liable  to  be  abated  both  ai 
usurping  a  franchise  and  as  trespassing  on  Grown  lands 
3.  That  the  corporation  had  no  power  to  delegate  theu 
authority  to  a  committee  to  make  the  contract  declared  on 

The  case  was  argued  in  Trinity  term  last,  by 

The  Solicitor  General  in  support  of  the  demurrer.  Th( 
defendants  are  estopped  by  their  deed  from  denying  thai 
right  to  enter  into  the  contract.  Com.  Dig.  "Estoppel"  (A.  2] 
Steph.  PI.  (4th  ed.)  222.  Where  a  person  in  his  deed  recitei 
a  certain  consideration,  he  is  estopped  from  pleading  tha 
the  consideration  was  different,  unless  he  can  make  it  ap 
pear  that  it  was  fraudulent  or  unlawful.  Hill  v.TheManche$ 
ter  and  Salford  Water  Works  Company  (a).  The  plea  state 
nothing  illegal  in  the  conduct  of  the  corporation,  or  of  th< 
contractor :  all  that  he  undertook  to  do  was  to  erect  a  baildini 
which  the  defendants  now  say  they  intended  for  a  marke 
house  ;  they  may  or  may  not  have  power  to  use  it  for  tha 

(a)  2B.dt  Ad.  544. 
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parpose,  bat  the  contractor  has  nothing  to  do  with  that — he      1851. 


performed  his  contract,  and  it  is  not  in  the  power  of  the  jakubon 
corporation  after  taking  the  benefit  of  the  work,  to  say  they  TraOirroF 
bad  no  power  to  contract.  It  is  incumbent  on  them,  seeking 
to  set  aside  their  own  formal  act,  to  make  out  their  grounds 
of  objection  by  the  most  cogent  proof.  Clarke  v.  The  Impe- 
rial Oas  Company  (a).  Estoppels  affect  public  corporations 
as  well  as  private  individuals.  In  Fairtitle  v.  Cilbert  (&),  it 
was  said  by  Aahurst,  J.,  that  trustees  acting  for  the  public 
were  not  estopped  by  their  deed  ;  but  this  doctrine  has  been 
overruled  in  Doed.  Levy  v.  Home  (c),  where  Lord  Denm/an* 
giving  the  judgment  of  the  Court,  in  remarking  on  that  case 
says,  "There  is  no  authority  for  holding  that  trustees  for  a 
"public  purpose  are  in  any  peculiar  state  of  protection  on 
"socb  a  point."  Secondly.  The  right  of  the  corporation  to 
assess  the  inhabitants  for  building  a  market  house,  cannot 
affect  the  case.  If  no  authority  could  be  found  to  justify  a 
mandamus  requiring  the  corporation  to  assess  for  this  pur- 
pose, that  surely  would  be  a  different  question  from  urging 
the  want  of  such  an  authority  as  a  reason  for  repudiating  the 
contract  after  having  had  the  benefit  of  the  work  done ;  but 
if  such  an  argument  could  be  urged,  there  is  sufficient  au- 
thority in  the  act  of  incorporation,  11  Vict.  c.  61,  to  justify 
the  erection  of  the  building  and  an  assessment  to  pay  for  it 
The  thirty  seventh  section  of  the  act  authorises  the  city 
eooncil  to  make  laws  **  to  regulate  or  manage  the  market 
"  or  markets,  and  to  establish  and  regulate  market  days  and 
"  birs  " — thus  evidently  contemplating  that  there  should  be 
more  than  one  market  in  the  town ;  and  in  the  tenth  division 
of  that  section,  they  are  authorised  to  provide  for  the  per- 
manent improvement  of  the  city  in  all  matters,  as  well 
ornamental  as  useful.  So  that  if  the  object  for  which  the 
building  was  intended  to  be  used  could  (if  unauthorised) 
affect  the  plaintiffs'  right  to  recover,  there  is  nothing  in  the 
tct  prohibiting  such  a  contract  as  the  present. 

D.  8.  Kerr  contra.  The  corporation  has  only  a  limited 
power  under  the  charter  of  regulating  markets,  which  does 
not  authorise  the  erection  of  a  new  market,  which  is  a  Crown 

(a)  iB.AAd.  816.  {b)  2  T.  R.  171.  (e)  3  Q,  B.  766. 
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1861.  prerogative.  In  Bac.  Abr.  "  Fairs  and  Markets*'  (A),  it 
jameuon  ^^^^  ^^^^  ^^  person  can  claim  a  fair  or  market  unless  it  1 
THiHtoTOF  *^y  grant  from  the  King,  or  by  prescription ;  and  if  an 
pRBDBBioTON.  persoH  sets  up  a  fair  or  market  without  the  King's  authoritj 
a  qiLO  warranto  lies  against  him.  The  right  to  establish i 
market  is  not  one  of  the  incidents  of  a  corporation,  but  cai 
only  be  claimed  by  the  express  words  of  the  charter.  "A 
'*  corporation  is  a  creature  of  the  charter  that  constituiefl 
"  and  gives  it  being,  and  prescribes  bounds  and  limits  to  its 
''  operations,  beyond  which  it  cannot  regularly  proceed."  Bac 
Abr.  "  Corporations  "  (D).  In  what  part  of  the  charter  can 
an  authority  be  found  to  assess  for  the  building  of  a  market, 
and  how  can  the  corporation  provide  for  this  contract  with- 
out  an  assessment  ?  The  charter  having  authorised  the  city 
council  to  regvZaie  markets,  necessarily  excludes  the  power 
to  establish  them :  the  expression  of  one  is  the  exclusion 
of  the  other.  Then  if  the  corporation  had  no  power  to  ereci 
a  market,  it  had  no  right  to  affix  the  corporate  seal  to  thif 
contract — the  city  council  have  transcended  their  powers 
and  the  contract  is  necessarily  void.  Broughton  v.  The  Man 
cliester  Water  Works  Company  (a),  Lombard  y,  Winslow(b] 
AngeU  &  Ames  on  Corp,  140.  The  defendants  being  a  publi 
corporation,  professing  to  act  in  making  this  contract  undo 
a  public  statute,  the  contractor  was  bound  to  take  notice  c 
the  charter,  and  if  he  has  entered  into  a  contract  which  th 
defendants  were  not  authorised  to  make,  he  cannot  recovc 
because  the  illegal  ap^reement  is  under  the  corporate  seal 
The  doctrine  of  estoppel  does  not  apply,  for  where  there  i 
no  power  to  contract  there  can  be  no  estoppel.  Neither  ca 
there  be  an  estoppel  in  this  case,  because  the  defendani 
were  acting  not  for  their  own  benefit,  but  for  the  benefit  ( 
the  public.  In  Favrtitle  v.  CHlbert,  it  was  said  that  tb 
general  principle  of  estoppel  did  not  apply  where  the  trui 
tees  were  acting  for  the  benefit  of  the  public,  and  where  the 
had  no  power  by  the  act  of  Parliament  to  execute  the  deei 
This  case  is  not  overruled  by  Doe  d.  Levy  v  .Home,  thoug 
some  particular  doctrine  may  be,  and  the  latter  case  is  ale 
distinguishable  because  the  commissioners  had  power  t 

(a)  ^B.&  Aid.  1.  (6)  1  Kerr,  827. 
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the  deed.  Lastly.   The  contract  was  made  by  a  com-      1851. 
e  of  the  corporation^  and  they  had  no  power  to  contract     jambuon 
it  way.       [Pabkbr,  J.      If  there  is  any  thing  in  that  ths  crrr  of 

it  most  come  np  under  the  plea  of  non  est  factum,] 

)  Solicitor  Oeneral  in  reply. 

Cur,  adv.  vuU, 

TEBy  G.J.y  now  delivered  the  judgment  of  the  Court, 
ive  carefully  considered  the  question  arising  on  this 
.,  which  is  to  us  rather  a  novel  one.  The  objections 
by  the  defendants  to  the  performance  of  their  part  of 
ntract  made  and  entered  into  in  due  form  under  their 
on  seal  with  the  intestate  (the  performance  of  which  on 
irt  is  as  regards  the  present  contest  admitted),  come 
!  us  by  plea  and  demurrer,  and  also  by  exception  to 
iclaration. 

\  form  of  the  plea  is  somewhat  singular,  and  it  might 
Scult  to  reply  to  it  in  such  a  manner  as  to  bring  up  by 
r  issues  all  the  points  involved  in  it.  Waiving  however 
aestion  of  form,  the  grounds  of  objection  taken  by  the 
lants  may  be  divided  into  three. 

There  having  been  already  a  public  market  established 
^dericton  by  the  King's  letters  patent,  within  certain 
d  limits,  on  which  a  market  house  had  been  used  since 
18  the  only  established  market  up  to  the  time  of  the 
incorporation,  it  was  not  necessary,  nor  within  the 
exercise  of  the  corporate  powers  of  the  defendants  to 
mother  market  house  on  a  piece  of  land  not  within 
limits,  but  a  quarter  of  a  mile  distant. 

t  was  not  lawful  for  the  defendants  to  erect  any  mar- 
use  out  of  those  defined  limits,  although  the  franchise 
)  market  for  the  town  or  city  of  Fredericton  may  be 
1  in  the  city  corporation,  without  the  grant,  license,  or 
rity  of  the  Grown. 

U  was  not  lawful  to  erect  a  market  bouse  on  Phoenix 
«,  which  though  reserved  for  the  public  uses  of  the 
» did  not  belong  to  the  city  corporation,  but  still  re- 
^  the  property  of  the  Crown. 

le  discosdon  of  these  questions  was  not  very  full  at  the 
ment,  as  the  plaintiffs'  counsel  relied  mainly  on  the 
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1851.  estoppel  created,  as  was  alleged,  by  the  due  execution  of  the 
jamkbon  contract  under  the  common  seal  of  the  corporation.  On 
thboittof  examination  of  the  authorities  we  are  satisfied  that  in  re- 
gard  to  a  municipal  corporation,  created  for  certain  specme 
purposes  and  with  certain  defined  rights  and  powers,  the 
broad  ground  of  estoppel  cannot  be  sustained,  and  that  the 
defendants  are  not  debarred,  as  an  individual  person  would 
be,  from  shewing  and  relying  on  the  incompetency  of  the 
city  corporation  to  make  the  contract  in  question.  We  must 
therefore  inquire  into  their  competency,  and  the  rule  laid 
down  with  as  much  precision  as  the  case  admits,  in  the 
valuable  work  on  Corporations  by  Messrs.  Angell  dk  Ame8,iB 
as  follows — (we  quote  from  the  third  edition,  p.  284) :  "  b 
'^  deciding  whether  a  corporation  can  make  a  particular 
''  contract,  we  are  to  consider  in  the  first  place  whether  its 
'*  charter,  or  some  statute  binding  upon  it,  forbids  or  per- 
**  mits  it  to  make  such  a  contract,  and  if  the  charter  and 
"  valid  statutory  law  are  silent  upon  the  subject,  in  the 
'^  second  place,  whether  a  power  to  make  such  a  contraet 
**  may  not  be  implied  on  the  part  of  the  corporation  as 
*'  directly  or  incidentally  necessary  to  enable  it  to  fulfil  the 
*'  purpose  of  its  existence,  or  whether  the  contract  is  en* 
"  tirely  foreign  to  that  purpose.  These  principles  are  very 
"  obvious,"  the  authors  observe,  "  the  difficulty,  if  any, 
**  lies  in  the  application  of  them." 

There  is  certainly  no  express  prohibition  to  be  found 
against  such  an  exercise  of  corporate  powers  as  the  entering 
into  the  contract  in  question;  and  the  general  regulation 
and  management  of  markets  or  public  places  for  buying  and 
selling  within  the  city,  are  matters  evidently  within  the 
scope  of  the  city  corporation's  powers  and  duties.    It  is  not 
alleged  as  a  fact  that  the  erection  of  the  new  market  houM 
was  not  necessary  or  expedient  for  the  convenience  of  the 
inhabitants ;  nor  that  such  erection  was  prejudicial,  directij 
or  incidentally,  to  any  individual  citizen  ;  nor  that  it  was  an 
encroachment  on  or  an  interference  with  the  franchise  of  any 
other  person  ;  nor  is  it  alleged  that  there  has  been  any  act 
of  the  Grown  prohibiting  the  city  corporation  from  pro« 
ceeding  therewith,  or  that  any  necessary  grant  or  license  of 
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the  Crown  has  been  refused,  or  that  such  is  not  now      1851. 
attainable  when  asked  for.    On  the  effect  of  all  or  any  of    jameison 
these  allegations,  had  they  existed,  it  is  unnecessary  to  ths^itt  of 
express  any  opinion.    As  regards  the  rights  of  the  Crown, 
the  objection  on  this  head  is  simply  that  the  Crown  having 
appointed  a  certain  place  for  a  market  within  the  city,  the 
eorporation  cannot  legally  go  beyond  the  limits  of  this  place 
without  the  further  grant  or  license  of  the  Crown  or  the 
iDthority  of  law.    Admitting  this  to  be  so,  we  should  still 
have  to  consider  whether  in  the  absence  of  any  interference 
of  the  Crown,  it  would  be  competent  to  the  city  corporation 
to  set  up  the  Crown  rights  as  invalidating  the  contract  they 
have  made,  and  which,  in  the  absence  of  any  such  interfer- 
SDce,  it  is  clear  they  may  have  the  benefit  of ;  or  in  other  and 
plainer  words,  whether  the  city  can,  without  paying  for  it, 
take  the  benefit  of  the  plaintiffs'  work,  labour  and  materials, 
expended  in  the  erection  of  a  building,  on  the  hiring  and  at 
the  request  of  the  corporation,  which  the  corporation  ought 
not  to  have  erected  without  the  Queen's  license  or  grant, 
[f  any  express  or  implied  authority  can  be  discovered  for 
erecting  this  new  market  house  within  any  other  part  of 
the  city  than  that  appointed  for  a  market  in  1815,  we  are 
clearly  of  opinion  that  there  is  not  enough  shewn  to  avoid 
the  contract  on  account  of  the  place  whereon  the  building 
is  to  be  erected ;  for  it  is  not  shewn  that  the  erection  of  a 
market  thereon  is  not  one  of  the  public  uses  to  which 
Phomix  square  might  be  appropriated,  which,  or  the  use 
of  which,  to  say  the  least,  with  a  reservation  of  the  Queen's 
rights,  is  vested  in  the  city  corporation. 

We  do  not  think  it  necessary  to  go  into  a  critical  exami- 
nation of  the  fifty  fifth  section  of  the  incorporation  act,  nor 
are  we  prepared  to  say  that  a  corporation  could  after  per- 
formance bytheothercontractingparty,invalidate  a  contract 
niade  for  the  erection  of  a  building  for  corporate  purposes, 
beeanse  of  a  defect  in  their  title  to  the  land  on  which  it  was 
built,  of  which  theystill  retained  the  unmolested  possession. 

We  proceed  however  to  the  main  inquiry,  viz. :  whether 
any  such  express  or  implied  authority  existed  for  the  erec- 
tion of  the  new  market  house,  as  would  remove  the  objection 
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1851.      taken  to  the  competency  of  the  defendants  to  contract ;  and 


on  examination  of  the  incorporation  act  and  other  acts  of 
thx^t  or  Assembly,  we  think  there  is  abundant. 

The  franchise  of  the  market  for  the  city  of  FrederictoniM 
admitted  to  belong  to  the  city  corporation — the  only  objee- 
tion  being  that  they  are  confined  to  one  market  hotiae,  or  at 
all  events  to  cme  market  place.  Now  we  find  that  by  the  Act 
of  Assembly  6  Vict.  c.  17,  repealing  an  act  of  the  tonnsx 
session,  5  Vict.  c.  19,  as  not  being  effectual  (which  by  tiie 
bye  had  recited  that  there  uxis  no  properly  establishedmarkd 
in  Fredericton), ihe  second  section  gives  power  to  the  JnsticM 
of  the  Peace  for  the  coonty  of  York  to  make  roles  and  regu- 
lations for  the  care  and  management  of  any  public  marM 
IiouseoTTnarket  houses  now  or  hereafterto  be  establishedintixi 
town  of  Fredericton ;  and  in  the  fourth  section,  authorisei 
the  said  Justices  to  make  a  rate  not  exceeding  j£100  for  the 
erection  of  another  market  house  in  the  said  town,  when 
they  deem  the  erection  of  such  market  house  necessary ; 
which  rate  might  be  levied  at  the  discretion  of  the  Justioei, 
on  the  whole  parish  or  such  part  thereof  as  the  General  Ses* 
sions  might  deem  advisable.  This  act  would  have  expired 
in  1847,  but  was  continued  until  1855  by  the  10  Vict,  c  9. 
If  it  was  only  intended  by  this  act  (as  might  possibly  h 
urged)  that  the  Justices  should  have  power  to  erect  anothei 
market  house  on  the  same  place  as  the  old  one,  the  intentioi 
is  certainly  not  very  clearly  expressed  ;  nor  would  this,  m 
think,  have  been  consulting  the  convenience  of  a  growini 
town,  or  have  required  the  grant  of  a  discretionary  power  fa 
the  Justices  to  determine  on  what  part  of  the  parish  th 
rate  should  be  levied,  if  not  levied  on  the  whole. 

But  there  are  various  recognitions  of  a  right  to  erec* 
other  markets  in  several  parts  of  the  act  of  inoorporatioi 
itself.  The  common  council  are  to  appoint  a  clerk  or  clerki 
of  the  markets  in  the  said  city,  using  the  plural  number. 

Section  fifty  two  recognises  the  power  of  the  city  cound! 
to  appropriate  a  part  of  the  hospital  lot,  procured  Iq 
exchange  with  the  Ordnance  department,  for  a  market. 

Among  the  express  powers  given  to  the  city  council  ii 
section  thirty. seven,  the  first  is  to  regulate  the  market  a 
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tt$.    It  is  true,  there  is  here  the  omission  of  the  word      1851. 

i$h,  which  has  been  much  urged  by  the  defendants'    j^m»mok 

sel,  but  this  is  supplied  by  the  words  immediately  fol-  t^^oitt  ow 

ig,  "  and  to  establish  and  regulate  market  days  and  ^«"^««o«>»- 

«."     Now  the  power  to  establish  fairs  necessarily  in- 

s  the  power  to  establish  markets,  coextensive  at  least 

the  fairs. 

Com.  Dig.  tit.  **  Market "  (B),  we  find  it  laid  down  that 

vy  fair  is  a  market,  not  e  contra,    2  In8t  406. 221.    And 

refore  where  any  statute  speaks  of  a  fair,  a  market 

.11  be  also  comprehended.    If  the  King  grant  a  fair 

lerally,  the  grantee  may  keep  it  where  he  pleases.    3 

d.  108.     So  if  he  grant  a  fair  to  be  held  in  such  a  town, 

ce,  &c.,  he  may  keep  it  in  what  part  of  the  town  he 

ases." 

16  tenth  enumerated  power  given  to  the  common  council 

To  regulate  the  management  and  provide  for  the  seen- 

f  of  the  public  property  of  the  said  city  of  every  kind, 

Ito  provide  for  the  permanent  improvement  of  the  said 

f  in  all   matters  as  well  ornamental  as  useful."    A 

Let  bouse  is  generally  considered  a  useful  improvement, 

it  may  be  made  ornamental. 

king  all  these  matters  into  consideration,  we  are  not 

ured  to  say  that  within  the  rule  laid  down  by  Messrs. 

U  <t  Ames,  or  on  any  other  ground,  the  defendants  have 

)  out  a  defence  to  the  present  action,  arising  from  in- 

letency  to  make  the  contract  in  question. 

bother  there  may  not  be  difficulties  in  the  way  of  the 

tifb  obtaining  the  fruits  of  their  judgment  by  execution, 

the  enforcement  of  an  assessment,  we  are  not  prepared 

esent  to  say.    That  is  not  the  question  now  before  us, 

1  deciding  on  that  which  is  before  us  we  cannot  forbear 

flsing  our  satisfaction,  that  in  a  case,  the  merits  of 

I  cannot  be  doubted,  so  far  as  the  plaintiffs  are  con- 

d,  we  have  not  been  compelled  by  any  strict  and  un- 

Dg  rule  of  law  to  decide  against  them.    We  may  add 

.fter  the  act  of  the  last  Session,  18  VicU  c.  80,  whereby 

»  power  is  given  to  the  Justices  of  the  Peace  in  the 

A  coonties  to  establish  and  regulate  markets,  market 
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1851.      houses  aud  fairs,  with  a  proviso  overriding  the  whole  act. 
jameibon     that  the  rights,  powers,  duties,  authorities  or  privileges  of 
Tmcrcr  of  the  Corporation  of  the  city  of  Fredericton,  should  not  be  con- 
'  strued  to  be  thereby  affected  or  interfered  with ;   we  aie 
confirmed  in  our  opinion  that  the  Legislature  considered  the 
power  to  establish  markets  in  Fredericton  as  already  be^ 
longing  to  the  city  corporation.     At  all  events,  it  convinces 
us  there  is  no  reason  to  apprehend  tbat  any  difficulty  wiD 
arise  to  the  corporation  from  the  supposed  infringement  of 
the  Royal  prerogative,  for  which  they  have  shewn  so  tender 
a  regard  in  their  plea.     There  must  be  judgment  for  the 
plaintiffs  on  the  demurrer. 


Friday,  M'QUIN  against  SORELL. 

7th  Ftlnrtiary. 

Where  a  per-       ASSUMPSIT  against  the  defendant  as  indorser  of  a  pro* 

Bon  indorsed  .  ^        .  ,  _  x%     t^  .       *  ^ 

hie  name  upon  missorv  uotc,  drawn  by  one  James  P.  Payne  in  favor  om 

a  note  at  the  j  '  j  ij 

request  of  the  Charles  Armstrong,    The  declaration  averred  indorsementB 

payee,  at  the  ^ 

sameumein-  from  Armstrong  to  the  defendant — from  the  defendant  to/- 

lorminc  the 

SJno^tnder  ^^^^^^^^y  ^^^  Itom  him  to  the  plaintiff.  At  the  trial  before 
uf?ot?klbie^to  ^^''^^^y  C.  J.,  at  the  last  Saint  John  circuit,  the  note  giveo 
wiS^^hS       ^^  evidence  was  in  the  following  form  : 

payee  after- 
wards indorsed  '*  Saint  John,  2ith  September,  1849. 
the  note  after 

it  was  due.  ''Three  months  after  date,  I  promise  to  pay  (7.  Armstrong  V0 

*'  order,  fifty  nine  pounds  thirteen  shillings  and  seven  pence,  witt 
**  interest. 

''Jambs  P.  Paymb, 
(Indorsed  near  the  upper  end)         *'  per  Chas.  Sorell.  ' 

**  Charles  Sorell.  1850.  FeUy.  2,  Paid  on  the  within  tas 

"John  Morrison."  pounds." 

(and  near  the  centre)  ''Charles  Armstronq.*' 

It  appeared  that  the  defendant  kept  Payne's  accounts  and 
managed  his  timber  and  banking  business,  and  the  note  and 
indorsement  of  payment  were  in  the  defendant's  handwrit-* 
ing.  When  the  note  was  presented  to  Payne  for  paymei^i 
he  said  that  it  ought  to  have  been  paid  before,  and  as  sooi^ 
as  he  got  through  a  little  trouble  in  Court,  SoreU  would  Mi 
that  it  wa3  paid.    A  short  time  afterwards  the  defendaal 
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i   told  the  person  who  presented  the  note  for  payment,  that  as      1B51. 

'  soon  as  they  got  through  the  trouble  in  Court,  he  would  see  m^quin 
aDd  have  it  paid,  and  on  another  occasion  he  spoke  of  the  soBUiL. 
difficaity  of  paying  the  £10,  and  said  if  it  laid  in  his  power 
he  would  see  the  note  paid.  After  Payne's  death,  the  de- 
fendant spoke  of  paying  the  note  out  of  the  wreck  of 
Paynes  estate.  He  refused  to  take  the  note  and  give  his 
own  in  place  of  it,  and  both  he  and  Morrison  said  they  did 
not  intend  to  pay  the  note  at  the  time  they  put  their  names 
upon  it,  and  only  did  so  to  satisfy  Armstrong.  It  also  ap- 
peared that  Armstrong  was  the  real  owner  of  the  note,  and 

,  that  the  plaintiff  had  only  got  it  from  him  for  collection,  and 
that  the  person  who  applied  to  the  defendant  for  payment 
had  given  him  to  understand  that  he  was  collecting  it  for 

I    Armstrong.    The  notice  of  dishonor  given  to  the  defendant 

i  stated  that  the  note  was  due  and  not  paid,  and  that  he  was 
looked  to  for  payment  as  indorser. 

A  nonsuit  was  moved  for  on  three  grounds :  1.  That 
the  notice  of  dishonor  was  insufficient.  2.  That  it  was 
not  shewn  that  at  the  time  notice  was  given,  the  payee  had 
indorsed  the  note.  8.  That  the  plaintiff  had  no  interest  in 
the  gait.  The  learned  Judge  declined  to  nonsuit,  and  the 
defendant  went  into  evidence,  and  proved  that  at  the  time 
he  indorsed  the  note  it  had  not  been  indorsed  by  Armstrong ; 
that  be  told  Armstrong  he  would  not  be  liable,  but  Arm- 
i^rtmg  wished  to  have  his  name,  and  he  indorsed  the  note 
io  satisfy  him. 

His  Honor  directed  the  jury  that  the  notice  of  dishonor 
was  not  BufSoient,  though  that  objection  might  be  waived 
if  the  defendant  had  absolutely  promised  to  pay ;  but  that 
there  was  strong  evidence  that  any  promise  by  the  defen- 
dant was  to  pay  out  of  Payne's  property — not  his  own. 
That  it  was  doubtful  whether  the  plaintiff's  title  to  the  note 
vai  sofficient ;  bat  on  this  point  it  was  unnecessary  to  give 
Ukj  opinion,  as  it  was  dear  any  title  he  had,  was  acquired 
from  AmMrong  after  the  note  was  due,  and  the  plaintiff 
took  the  note  subject  to  the  jequities,  and  most  legal  de- 

teeea  which  would  attach  to  it  in  Armstrong's  hands.    That 

f be  indorsement  hj  the  defendant  having  been  made  before 
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1851.      the  note  was  indorsed  by  the  payee,  and  he  having  taken  it 
iTQniN      with  knowledge  that  no  liability  attached  to  such  an  indorse- 
s^Mul.     ment,  would  have  been  an  answer  to  an  action  brought  bj 
him  against  the  defendant.     Verdict  for  the  defendant 

Jack  now  moved  for  a  new  trial.  The  declaration  of  tb 
defendant  at  the  time  he  indorsed  the  note,  that  he  di( 
not  consider  himself  liable,  is  not  material :  if  he  iacurrei 
any  liability  by  the  indorsement,  it  could  not  be  affected  b; 
what  he  thought  or  said.  Whether  he*^incurred  any  liabilit 
or  not  was  purely  a  question  of  law.  Every  indorsement! 
a  new  drawing.  Penny  v.  Innes  (a),  Chitty  on  Bills  24! 
A  party  indorsing  a  note  as  the  defendant  did  here,  am 
delivering  it  to  another,  renders  himself  liable  as  the  make 
of  the  note,  otherwise  his  indorsement  is  worse  than  useleu 
[Parker,  J.  Was  the  defendant  ever  holder  of  the  note  ai 
indorsee  of  Armstrong  ?  Unless  he  was,  your  averment 
are  not  made  out.]  Yes,  the  defendant  put  his  name  on  thi 
note  and  thereby  admitted  himself  to  be  indorsee,  whid 
he  could  only  be  after  Armstrong — Armstrong  being  & 
payee  and  necessarily  the  first  indorser.  In  Morris  ^ 
Walker  (6),  it  was  admitted  that  the  indorser  of  a  not 
might  be  liable  to  the  payee.  [Garter,  C.  J.  But  ther 
the  payee  had  first  indorsed  the  note  to  thedefendant,and  b 
indorsed  it  back  again.]  Secondly.  The  defendant  waive 
any  objection  to  the  notice  of  dishonor  by  the  promise  to  paj 
[Parkkr,  J.  It  was  not  an  unqualified  promise,  he  said  h 
would  pay  when  he  was  in  funds  from  Payne's  estate.]  . 
qualified  promise  will  bind  a  party  in  certain  cases.  It  i 
true  his  promises  were  connected  with  Payne's  estate,  bi 
he  did  not  say  the  noti^  could  only  be  paid  from  that  sonxet 

Parker,  J.  There  is  no  ground  for  a  rule.  The  plaii 
tiff  comes  into  Court  as  indorsee,  setting  out  indorsemenl 
from  the  payee  of  the  note  to  the  defendant  and  from  him  I 
the  plaintiff,  but  the  evidence  does  not  support  such  a  stal 
of  facts.  Then  is  the  defendant  liable  merely  beoause  b 
has  indorsed  the  note  ?  We  have  already  decided  in  thi 
Court,  in  the  case  of  Smith  v.  Hill  (c),  that  a  person  putiin 
his  name  on  the  back  of  a  note  does  not  become  liaU 

(a)  I  CM,  A  R.  439.       (&)  14  Jut.  851.        (c)  Ante  vol.  1,  p.  218. 
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naker ;   therefore  if  the  defendantXis  liable  at  all,  it      1851. 
t  be  as  indorser.     Bat  the  Decessary  effect  of  his  in-      mquin 
emeot  was  that  if  Armstrong  pat  his  name  on  the  note      ^^S^ 
defendant  would  become  liable  to  third  parties.  Arm- 
ag  being  liable  over  to  him ;  but  there  was  evidence  that 
istrofig  was  the  real  plaintiff,  and  whether  he  was  or 
the  note  was  not  indorsed  to  the  plaintiff  until  after  it 
due,  and  therefore  he  took  it  subject  to  the  equities 
ch  would  have  attached  to  it  in  the  hands  of  Armstrong, 
)  clearly  could  not  have  recovered.  On  the  other  ground, 
:o  the  waiver — to  make  that  out  there  must  have  been  a 
ur  promise  to  pay,  and  the  jury  must  be  satisfied  that 
defendant  made  the  promise  on  his  own  account,  and 
*  out  of  Payne's  estate. 

!7iLM0T,  J.*    I  am  of  the  same  opinion. 

jABteb,  C.  J.  The  only  ground  on  which  the  defendant 
lid  be  liable  is  on  the  principle,  not  recognised  in  England 
in  this  country,  that  a  person  who  puts  his  name  on  the 
ek  of  a  note  is  liable  as  a  maker. 

Rule  refused. 

*Stbbbt,  J.,  was  absent. 


Dob  on  the  demise   of    M'CULLUM   against   BOE. 
S.  OuLTON,  tenant  in  possession. 

An  application  was  made  in  last  Michaelmas  term  in  this  Asa  general 

.,*,  .         -  1,1        .1        1  ..1  1*    ,.  ^  role,  notice  ol 

d  foar  other  suits,  brought  by  tbe  lessor  of  the  plamtm  an  intended 

,.-.  1  1.  ,  .  ,  motion  to re- 

unst  different  persons,  to  stay  the  proceedings,  which  ap-  ^i®^*  J*^^^° 
cation  was  discharged  with  costs.  The  costs  were  taxed  ^^^r  *tie"^2SS 
tbe  29th  October  last,  several  objections  being  made  on  SSlnces^irtif ™* 
I  part  of  the  tenants  in  possession.  On  the  first  day  of  *^^{j^3^\,o,^, 
I  term',  A.R.  Wetmore,  on  behalf  of  the  several  tenants  in  JhJJgJSoStiSi-. 
■ession,  moved  to  review  the  taxation  on  several  grounds,  SemaniSi^n 
I  of  which  only  need  be  mentioned,  namely — that  an^^^a^^pj^^ 

tion  for  a  re- 
of  taxatkm,  made  without  notice,  on  the  flnt  day  of  the  following  Hilary  term,  was  refuted, 
'****»***'  iMing  pn  pared  to  move  for  an  attaobment  for  nonpayment  of  the  costs. 
MS*  the  amoont  of  a  bill  of  costs  in  which  one  item  was  improperly  taxed,  had  been  demand- 
D  altaohment  was  granted  for  a  balance. 
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1851.      affidavit  of  one  Davidson^  produced  by  the  plaintiff  in  c 

Doe  dem.     posing  the  application  in  Michaelmas  term,  bat  which  n 

^^tS^    not  read  in  consequence  of  an  interlineation  in  the  jar 

''       was  improperly  allowed  in  the  costs.    Morris  v.  Hunt  ( 

was  cited. 

A.  L.  Palmer  opposed  the  motion  and  contended  tl 
notice  should  have  been  given  and  the  cause  put  on  t 
motion  paper,  or  at  least  that  some  notice  of  the  intend 
application  was  necessary.    M'Laughlin  v.  Wilson  (&). 

Wetmore  in  reply. 

Palmer  then  moved  for  attachments,  against  the  sever 
tenants  in  possession,  for  nonpayment  of  the  costs,  on  tl 
usual  affidavits  of  demand  on  the  15th  November  last. 

Both  applications  stood  over  until  this  day,  when  tl 
judgment  of  the  Court  was  delivered  by 

Carter,  G.  J.  A  motion  was  made  on  the  first  day 
term  for  a  review  of  the  taxation  of  the  plaintiff's  costs 
several  suits,  ordered  to  be  paid  at  the  last  Micluielm 
term ;  and  as  it  appears  the  application  is  now  broag 
forward  on  the  behalf  of  the  tenents  in  possession,  witho 
any  notice  to  the  lessor  of  the  plaintiff,  or  his  attorney,  tl 
in  itself  is  a  sufficient  answer  to  it,  as  we  are  all  of  opini 
that  as  a  general  rule,  previous  notice  must  be  given  to  t 
opposite  party  in  such  cases  as  soon  after  the  taxation 
circumstances  will  admit  of,  to  prevent  any  further  stc 
being  taken  on  the  taxation  in  ignorance  of  such  intend 
proceedings.  In  these  cases  the  costs  were  taxed  as : 
back  as  the29tb  of  October  last — the  rules  with  the  maste 
allocatur  thereon,  served  on  the  several  tenants  in  poss 
sion  on  the  15th  day  of  November  following,  and  the  co 
then  demanded,  but  not  paid,  and  the  plaintiff  ea: 
prepared  in  consequence,  with  his  affidavits  in  each  case, 
move  for  attachments,  when  he  was  met  by  a  motion 
review  the  taxations,  which  is  the  first  notice  he  has  I 
thereof.    This  motion  is  therefore  dismissed. 

As  to  the  plaintiffs  motions  for  attachments  in  the 
veral  cases.   As  the  clerk  has  erroneously  taxed  in  the  c€ 
in  the  first  above  mentioned  suit  (in  which';Samtt^{  Ouko\ 

(a)  1  Chit.  R.  544.  {b)  8  Kerr,  177. 
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the  tenant  in  possession),  the  costs  of  an  affidavit  alleged  io      1851. 

have  been  made   by  Davidson,  which  affidavit  was   not     Doe  aem. 

allowed  to  be  read,  owinp:  to  a  defect  therein  ;  such  costs    ^^^i^t^ 

must  be  deducted  from  the  total  amount  taxed  in  that 

cause,  and  the   rule   for   an   attachment   in   that  suit  is 

granted  for  the  balance  only,  and  the  plaintiff  may  take 

rules  for  attachment  in  the  other  suits  against  the  several 

tenants  in  possession. 

Rules  accordin^lv. 


MORRISON  against  ALBEE. 
Assumpsit.     Plea  by  statute  7  Vict.  c.  31,  «.  5,  that  after  Evidence  that 

•^  '  '  thebankruDtcy 

the  making  of  the  several  promises  and  undertakings  and  j^^^^j^y^^J;®"* 
the  accruing  of  the  causes  of  action  in  the  declaration  men-  ou°*![JSi^t*'^® 
tioned,  and  before  the  exhibiting  of  the  plaintiff's  bill,  to  wit,  gi^^e^h 'a"* 
on  the  13th  January  1849,  the  defendant  became  a  bankrupt  IXawrduiT'' 
within  the  true  intent  and  meaning  of  the  Acts  of  the  ^^e'^'coimil-''™ 
General  Assembly  then  in  force  concerning  bankrupts,  to  JifleS'by^the^' 
wit,  at,  &c.,  and  that  the  causes  of  action  in  the  declaration  cOTy[  under  fhe 
mentioned,  and  each  and  every  of  them  accrued  to  the^slfndeVtce. 
plaintiff  before  the  defendant  became  a  bankrupt  as  afore-  ^'  in  support  of 

--•j  J      #  J.1-'       SL  a  plea  of  bank- 

said ;  and  of  tniS,  &C.  ruptoy  under 

At  the  trial  before  Parker,  J.,  at  the  Charlotte  circuit  in  p^f  of  the  ex- 
April  last,  the  defendant  offered  in  evidence  a  certificate  of  certificate  by 
bankruptcy  proved  to  have  been  executed  by  the  commis-  Bioner  and  of 

^/      1  X  ^  .         X      ,  t  n  -hia  acting  as 

Bioner  of  bankrupts,  and  appearmg  to  have  been  confirmed  y^^P*^V§^^^ 
by  the  Court  of  Chancery  according  to  the  Act  of  Assembly  ©J^^  »«*^o. 
6  Vict.  c.  4, 8.  '25.     It  was  objected  on  the  part  of  the  plain-  ^^^l^^^^hi 
tiff,  that  it  was  necessary  to  shew  that  the  commissioner  had  ^^^yln  owi?*"* 
taken  the  oath  required  by  the  acts,  and  also  to  prove  that  J^^J^^J^^J^^* 
the  bankrupt  had  made  the  affidavit  required  before  the  ^;;^i?Sf*[^*e 
certificate  was  confirmed.     The  learned  Judge   overruled  ^J^u^^y**,e 
these  objections,  and  admitted  the  certificate.     The  plaintiff  ®  ^^'  '•  *• ''  ^'• 
then  offered  evidence  to   shew  that  the  bankruptcy  was 
ftaadulent  and  collusive,  but  the  learned  Judge  rejected  the 
evidence,  and  directed  the  jury  to  find  a  verdict  for  the 
defendant. 

7  N.B.B. — 10 
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1851.  In  2'rinity  term  last,  S,  R   Thomson  obtained  a  rule  m 

MoBBiBON  to  set  aside  the  verdict,  on  the  grounds  of  the  improper  a 
!^BEK.  mission  and  rejection  of  evidence,  and  misdirection.  Tl 
following  authorities  were  cited.  The  Acts  of  Assemb 
5  Vict  c.  43,  6  Vict.  c.  4,  7  Vict  c.  81,  Arch.  Bank.  Pr.  34 
Christie  v.  Unwin  (a),  Duchess  of  Kingston's  case  (b),  Bai 
lett  V.  Pickersgill  (c),  Horn  v.  Ion  (d),  Sowley  v.  Jones  (< 
Vincent  v.  Brady  (/),  Hvghes  v.  Morley  (g),  Ex  pat 
Kennett  (ft),  M'Lean  v.  Grant  (i),  PiW  v.  Chappelow  (i 
Clark  v.  Smith  (I),  Wearing  v.  Smith  (m),  Beckman  v.  JFi 
«o/i  (n),  Marshall  v.  Barkworth  (o),  /Zeo:  v.  Washhrook  (p 
Power  V.  Johnson  (q),  1  Storfc  £rid.  260,  264,  286. 

Stevens  shewed  cause  in  Michaelmas  term  last.  It  was  nG 
necessary  to  prove  that  the  commissioner  took  the  oath  re 
quired  by  the  bankrupt  act — it  was  sufficient  to  shew  tha 
he  acted  as  a  commissioner,  which  ^2l^  prima  fade  evidenc 
that  he  was  duly  appointed,  for  it  is  a  general  presumptio; 
of  law  that  a  person  acting  in  a  public  capacity  is  dal 
authorised  to  do  so.  Rex  v.  VereUt  (r).  Rex  v,  Howard  (« 
It  might  be  a  question  whether  the  oath  was  essential  to  tb 
due  execution  of  the  office  of  commissioner,  and  whethc 
the  object  of  it  was  not  rather  to  impose  a  greater  sanctio 
on  the  discharge  of  the  office.  Such  a  distinction  wi 
adopted  in  Rex  v.  Corfe  Mullen  {t).  Secondly.  Proof  < 
the  bankrupt's  affidavit  was  unnecessary.  In  1  Selw.  N.  J 
(9th  ed.)  248,  it  is  said  that  it  is  only  necessary  to  produce  ti 
certificate,  duly  allowed,  to  prove  the  bankruptcy  (t;).  Undi 
the  act  5  Vict,  c,  43,  it  might  have  been  necessary  ^ 
produce  the  affidavit,  because  the  certificate  had  to  1 
signed  by  four  fifths  of  the  creditors ;  but  the  6  Vict.  c. 
s.  25,  dispenses  with  their  signature,  and  declares  that  tl 
certificate   shall  not  be  a  discharge  unless  the  commi 

(a)  llA,d!E,  373.  (6)  2  Smith's  L.  C.  431, 

(c)  4  Burr,  2266.  \d)  4  B.  <t  Ad.  78. 

{e)  2  W,  Bla,  726.  (J)  2 if.  Bla.  1. 

(g)  IB  dt  Aid.  22.  (h)  \V.&  Bea.  193. 

(t)  1  Kerr,  60.  (*)  S  M.  d^  W.  616. 

(/)  8  C.  B.  982.  (m)  9  Q.  B.  1024  ;  11  Jur.  469. 

(n)  9  Mete.  434.  (o)  i  B.  (t  Ad.  608. 

(p)  iB.(tC.  732.  (g)  1  Kerr,  493. 

(r)  8  Camp.  432.  (<)  I  M.  (t  Roh.  187. 

(t)  I  B.dbAd.  211.        (v)  See  Taylor  v.  WeUford,  M.  dt  MaL  608 


iH  THE  Fourteenth  Year  of  VICTORIA.  147 

ttoner  shall  certify  to  the  Court  of  Chancery ,  under  his  hand      1851. 
and  seal,  that  the  bankrupt  has  made  a  full  discovery  of  his    mobwson 
estate  and  effects,  &c.,  and  unless  the  bankrupt  make  oath      ^S^. 
in  writing  that  the  certificate  was  obtained  fairly  and  without 
fraud,  and  unless  the  allowance  of  such  certificate  shall  after 
each  oath  be  confirmed  by  the  Court  of  Chancery.     The 
7  Vict,  c.  81,  8.  5,  enacts  that  "  the  certificate  and  the  con- 
^'firmation  thereof  shall  be  sufficient  evidence  of  the  bank- 
"ruptcy,  fiat  and  other  proceedings,  precedent  to  the  ob- 
^'taining  such  certificate."     The  affidavit  of  the  bankrupt 
to  found  the  application  to  confirm  the  certificate  is  filed  in 
the  Court  of  Chancery,  no  provision  is  made  in  tbe  acts  for 
secondary  proof  of  it,  and  therefore  the  inference  is  that  the 
certificate  alone  was  intended  to  be  sufficient  proof  of  the 
proceedings.     Thirdly,   as   to   the   rejection   of   evidence. 
Tbe  first  question  which  presents  itself  is,  whether  the  fraud 
of  a  bankrupt  is  cognizable  before  the  commissioner.     The 
act  5  Vict.  c.  43,  s.  16,  enacts  **  that  every  commissioner 
"shall  have  jurisdiction  in  all  matters  and  proceedings  in 
*'  bankruptcy,  and  the  jurisdiction  of  the  commissioner  shall 
"extend  to  all  cases  and  controversies  in  bankruptcy  arising 
"between  the  bankrupt  and  any  person  claiming  any  debt 
"or demand  under  the  bankruptcy — to  all  cases  and  con- 
"troTersies  between  the  creditor  and  the  assignee  of  the 
"estate;  to  all  cases  and  controversies  between  such  assignee 
"and  tbe  bankrupt ;  and  to  all  matters  and  things  to  be 
"done  under  and  by  virtue  of  the  bankruptcy,  until  the  final 
"distribution  and  settlement  of  the  estate  of  the  bankrupt 
"  and  the  close  of  the  proceedings  in  bankruptcy,  subject 
"however  to  appeal  or  review  by  the  Court  of  Chancery." 
The  thirteenth  section  declares  that  certain  conveyances, 
tissignments,  acts,  &c.,  of  the  bankrupt  shall  be  deemed 
fraadulent,  **  if  it  shall  appear  to  the  commissioner  that  the 
"same  had  been  done  or  executed  by  the  bankrupt  in  con- 
"  templation  of  the  bankruptcy  or  for  the  purpose  of  giving 
''ftny  undue  preference,"  &c.     Again,  the  6  Vict.  c.  4,  s.  26, 
&fter  declaring  that  the  commissioner  shall  hold  a  public 
iitiingfor  the  allowance  of  the  bankrupt's  certificate,  against 
which  any  of  the  creditors  shall  be  heard,  says  that ''  such 
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1851.  ''  commissioner  having  regard  to  tbe  conformity  of  the  banli 
MoBBXBON  *'  rapt  to  tbe  laws  relating  to  bankrupts,  and  to  the  conduc 
^!uuB.  **  of  tbe  bankrupt  as  a  trader,  before  as  well  as  after  hi 
''  bankruptcy,  shall  judge  of  any  objection  against  allowioj 
**  such  certificate,  and  either  find  the  bankrupt  entitled  theret 
"  and  allow  the  same,  or  refuse  to  suspend  the  allowanc 
''  thereof,  or  annex  such  conditions  thereto  as  the  justice  o 
**  the  case  may  require."  The  5  Vict.  c.  43,  8.  17,  gives  tb( 
Court  of  Chancery  ''  an  appellate  jurisdiction  of  all  matten 
"  cognizable  by  the  commissioner ;"  and  by  the  7  Vict.  c.  81 
8. 12,  **  Whenever  any  appeal  shall  be  made  to  tbe  Chan 
**  cellor  or  Master  of  the  Bolls  against  any  decision  of  an] 
*'  commissioner,  either  by  the  bankrupt  or  any  creditor,  th( 
"  Chancellor  or  Master  of  the  Bolls  is  hereby  authorised  anc 
**  required  finally  to  decide  on  the  matter  of  such  appeal 
'*  and  the  decision  of  the  commissioner  to  confirm  or  reverse 
**  and  in  the  latter  case  to  make  such  decree  by  granting  t 
**  certificate  of  discharge  absolute  or  conditional,  or  altering 
''  the  one  granted,  or  otherwise,  as  shall  be  agreeable  to  th< 
'^  justice  of  the  case."  From  these  acts  it  appears  eviden 
that  tbe  Legislature  intended  to  give  a  jurisdiction  to  tin 
Court  of  bankruptcy  to  inquire  into  the  right  of  the  bank 
rupt  to  a  certificate,  and  that  such  jurisdiction  is  conclusive 
It  would  be  very  extraordinary  if  after  the  commissioner  hac 
decided  upon  the  question  of  fraud  or  no  fraud,  and  th( 
Master  of  the  Bolls  had  also  adjudicated  upon  it,  it  wai 
competent  for  another  tribunal  to  sit  in  judgment  upon  th( 
same  matter.  What  would  be  the  use  of  all  the  machiner 
of  the  appellate  Court,  if  the  same  question  was  again  sub 
ject  to  review  in  another  Court  ?  Harrison  v.  Morehovse  (a 
is  an  authority  on  this  point.  Indeed  as  a  general  rule,  afte 
the  merits  of  a  case  have  once  been  adjudicated  upon  by  i 
competent  tribunal,  its  decision  cannot  be  reviewed  ;  and  i 
is  a  very  clear  principle  that  the  judicial  acts  of  a  competen 
tribunal  are  conclusive  in  all  Courts  as  long  as  they  are  unrc 
yoked.  Noel  v.  Wells  (b),  Allen  v.  Dunda8  (c).  The  frau^ 
of  the  bankrupt  is  properly  cognizable  by  the  commissioner 
and  if  it  can  be  inquired  into  in  any  other  Court,  it  must  b 

(a)  2  Kerr,  5S4.  (b)  I  Lev.  236.  (c)  8  T.  R.  125. 
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the  tribanal  appointed  by  the  acts — the  Court  of  appeal,  1851. 
which  is  the  only  Court  that  can  entertain  the  question,  mobbuon 
The  plaintiff  had  an  opportunity  of  opposing  the  confir-  j^n. 
mation  of  the  certificate  before  the  Court  of  Chancery,  and 
not  having  availed  himself  of  it,  he  is  concluded  by  the  con- 
firmation. Tarleton  v.  Tarleton  (a).  But  admitting  that 
fraud  could  be  inquired  into  in  a  Court  of  law,  the  question 
is,  within  what  time  must  it  be  done  ?  There  must  be  an 
end  to  litigation  at  some  time,  Marriot  v.  Hampton  (6) ;  and 
the  period  allowed  to  come  before  the  Court  of  Chancery  on 
appeal  from  the  decision  of  the  commissioner  ought  to  be 
the  limit.  The  English  bankrupt  acts  vary  materially  from 
oar  acts.  If  the  appellate  jurisdiction  in  England  is  not  the 
flame  as  in  this  country,  the  construction  of  our  acts  must 
necessarily  be  different,  and  the  cases  cited  by  the  plaintiff 
therefore  inapplicable.  By  the  third  section  of  the  English 
act  1  &  2  Wm.  4,  c.  66  (c),  establishing  the  Court  of  bank- 
ruptcy, an  appeal  is  given  to  the  Lord  Chancellor  ''on 
"matters  of  law  and  equity,  or  on  the  refusal  or  admission 
''of evidence  only;"  but  there  is  no  appellate  jurisdiction 
ou  matters  of  fact,  and  no  such  power  to  alter  the  certificate 
as  the  Court  of  Chancery  in  this  country  has.  There  the 
Courts  will  not  control  the  judicial  discretion  vested  in  the 
eommissionersof  judging  of  the  conformity  or  nonconformity 
of  the  bankrupt.  Ex  parte  King  {d).  The  Lord  Chancellor 
there  says,  "  the  law  having  intrusted  the  commissioners 
**  with  a  judicial  discretion,  no  Court  can  take  it  from  them." 
And  in  Ex  parte  Joseph  (e),  he  says,  **  if  in  the  administra- 
"  tioQ  of  his  affairs  while  a  bankrupt,  he  has  acted  as  a 
''bankrupt  ought  to  act,  the  commissioners  are  bound  to 
"certify."  Here  the  powers  and  discretion  of  the  commis- 
Bioners  as  well  as  of  the  Master  of  the  Bolls,  are  much  more 
extensive.  Clarke  v.  Smith  (/)  turned  upon  the  180th  section 
of  the  6  Oeo.  4,  c.  16,  and  the  S8th  section  of  the  5  &  6  Vict. 
^  122,  which  declare  that  in  certain  cases  the  certificate,  if 
obtained,  shall  be  void.  Wearing  v.  Smith  (g)  was  decided 
on  the  same  statute — the  reason  of  thedecisionswas  that  the 


(«)  iM.dt  S.  21.  (6)  7  T.  R.  269. 

1  Chit,  df  Hul  Stat,  4S.  id)  7  Ea$t,  91 ;  15  Fe*.  126. 

€)  18  Vii.  342.  (/)  8  C.  D.  982.         (y)  9  Q,  U.  1024. 
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1861.  jurisdiction  of  the  Court  of  bankruptcy  was  not  final.  In 
M0RBI8OH  Horn  y.  Ion  (a),  the  evidence  admitted  was  fraud  in  obtaining 
ALB^.  a*  creditor  to  sign  the  certificate ;  but  the  answer  to  that  case 
is  that  the  signature  of  the  creditors  is  a  collateral  act  upon 
which  the  commissioner  does  not  adjudicate ;  and  as  that 
case  is  founded  upon  a  state  of  facts  which  cannot  exist 
under  our  bankrupt  laws,  it  is  no  authority  for  admitting 
the  evidence  in  this  case. 

S.  R.  Thomson  in  support  of  the  rule.  The  act  5  Vict, 
c.  48,  declares  that  the  commissioners  shall  be  sworn  before 
entering  upon  the  duties  of  their  office,  and  shall  subscribe 
their  names  to  the  affidavit :  this  should  have  been  proved 
to  be  done,  because  it  is  a  special  jurisdiction,  and  nothing 
will  be  presumed  in  its  favor.  So  with  regard  to  the  certifi* 
cate.  It  is  true  the  act  6  Vict  c.  4,  s.  25,  declares  that  the 
certificate  shall  not  be  a  discharge  unless  the  bankrupt 
makes  oath  that  it  was  obtained  fairly  and  without  fraud, 
and  unless  the  certificate  shall  afterwards  be  confirmed  by 
the  Court  of  Chancery.  But  it  is  not  to  be  presumed  that 
the  Court  of  Chancery  has  acted  right :  it  is  a  special  statu- 
tory jurisdiction,  and  every  thing  necessary  to  give  it 
authority  should  have  been  proved.  Christie  v.  Unwin  (6). 
The  Court  of  Chancery  might  have  confirmed  the  certificate 
without  any  affidavit  of  the  bankrupt.  The  act  7  Vict.  c.  81, 
s.  5,  does  not  get  rid  of  the  difficulty  because  it  declares  that 
the  certificate  ''  and  the  confirmation  thereof^  shall  be  evi- 
**  dence  of  the  bankruptcy  and  other  proceedings  precedent 
'*  to  obtaining  such  certificate."  It  makes  the  certificate 
and  the  confirmation  distinct  things.  Obtaining  the  certifi- 
cate is  getting  it  from  the  commissioner — the  confirmation 
is  another  thing,  requiring  distinct  proof.  The  mere  fact  of 
putting  the  document  in  evidence  does  not  prove  the  confir- 
mation :  that  should  have  been  done  by  proof  of  the  affidavit 
and  the  act  of  the  Court  of  Chancery.  But  for  the  7  Viet, 
c.  81,  every  step  in  the  proceedings  must  have  been  proved. 
Ttdly  V.  Sparks  (c),  Pitt  v.  Chappelow  (d),  Smith  v.  Eagan  (f). 
Secondly — as  to  the  evidence  of  fraud.    Fraud  vitiates  the 

(a)  iB.dt  Ad.  78.  (h)  11 1.  dt  E.  378. 

(c)  2  Ld.  Raym.  1546.         (d)  B  M,  dt  W.  616.  («)  1  Ktrr,  48. 
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most  solemn  proceedings  of  Courts  of  jastice.  Lord  Coke  1851. 
says,  it  avoids  all  judicial  acts.  Duchess  of  Kingston*  s  case  (a),  mobrison 
In  the  case  of  deeds,  though  from  the  solemnity  of  their  exe-  a^bb 
eation  the  parties  are  estopped  from  disputing  the  facts 
stated,  yet  if  fraud  can  be  shewn  the  doctrine  of  estoppel 
is  inoperative.  The  certificate  cannot  operate  as  an  es- 
toppel because  it  is  an  ex  parte  proceeding — there  is  no 
mutuality;  1  Stark.  Evid.  258, 261 ;  and  to  hold  it  conclusive 
would  be  to  allow  the  party  to  swear  for  himself.  Bartlett  v. 
Picker$gill{b).  The  reason  why  a  judgment  between  par- 
ties is  conclusive,  is  because  there  has  been  an  opportunity 
of  contesting  it ;  but  in  a  case  of  bankruptcy,  if  a  creditor 
lives  out  of  the  jurisdiction  of  the  Court  he  will  know 
nothing  about  it,  particularly  if  the  bankrupt  swears  on  his 
eiamination  that  he  has  no  such  creditor.  The  Ecclesias- 
tical Court  has  power  to  review  its  decisions,  and  revoke 
administration  improperly  granted,  but  the  Court  of  Chan- 
eery  has  no  power  to  revoke  the  confirmation  of  a  certificate; 
10  that  unless  the  Courts  of  law  can  inquire  into  the  matter, 
the  creditors  are  without  remedy,  however  gross  the  fraud. 
Can  it  be  said  that  the  bankrupt  shall  take  advantage  of  his 
own  perjury,  and  that  a  Court  of  law  has  no  power  over  him? 
If  fraud  can  be  shewn,  the  bankrupt  has  not  conformed  to 
the  laws ;  his  conformity  is  a  condition  precedent  to  his 
getting  a  certificate,  and  as  the  Legislature  has  allowed  the 
bankrupt's  oath  to  be  evidence,  the  whole  of  the  proceedings 
ought  to  be  looked  to  very  narrowly.  In  M'Lean  v.  Orant  (c), 
the  Court  held  that  the  registry  of  a  vessel  procured  by 
making  a  false  declaration  of  ownership,  was  void.  If  fraud 
had  been  alleged  in  Marriot  v.  Hamptoriy  the  decision  would 
ha?e  been  very  different.  And  if  it  had  been  shewn  that 
this  was  a  concerted  act  of  bankruptcy,  it  would  have  de- 
feated the  whole  proceedings.  Marshall  v.  Barkworth  (d). 
It  is  said  that  the  creditors  should  have  opposed  the  bank- 
nipt  before  the  commissioner  or  the  Master  of  the  Rolls. 
That  may  be  so  if  they  have  full  knowledge  of  the  facts. 
Bttt  aappose  the  case  of  a  foreign  creditor  having  no  know- 

(ei)  a  Smitht  L.  C.  431.  (b)  4  Burr.  2256. 

(e)  1  Kerr,  60.  (d)  4  B.  dt  Ad,  608. 
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1851.      ledge  of  the  proceedings  in  bankruptcy  until  after  the  com 

Morrison    missioner  bas  granted  a  certificate,  is  be  to  be  precluded  fron 

^*Bx.      sbewing  fraud,  because  be  bad  no  opportunity  of  doing  sc 

before  tbe  commissioner  ?   Tbe  verdict  ougbt  to  be  set  a8id( 

upon  principle;  but  tbere  is  sufficient  authority  on  tbe  point 

The  English  act  6  Oeo.  4,  c.  16,  s.  122,  contains  the  samt 

words  as  tbe  Act  of  Assembly  6  Vict.  e.  4,  a.  25 ;  both  o 

them  require  tbe  commissioner  to  certify  that  tbe  bankmpi 

has  made  a  full  discovery  of  his  estate,  and  conformed  t< 

tbe  laws  in  all  things — the  same  facts  are  to  be  sworn  to  b] 

tbe  bankrupt,  and  the  certificate  must  be  confirmed  by  tht 

Chancellor.     It  was  upon  that  statute  that  Horn  v.  Zoi 

was  decided.    It  was  objected  in  that  case  that  under  thi 

6  Oeo.  4,  c.  16,  8.  121  (of  which  the  Act  of  Assembl; 

6  Vict,  c.  4,  9.  24,  is  substantially  a  copy),  it  could  not  b 

insisted  at  Nisi  Prius  that  the  certificate  was  void  on  th 

ground  of  fraud ;  but  the  Court  said :  ''  There  is  no  doub 

''  but  that  under  this  statute  a  certificate  obtained  by  frau( 

"  would  have  been  void,  on  the  general  principle  that  fraa* 

''vitiates  all  contracts  and  instruments."    That  case  i 

peculiarly  strong,  because  the  former  bankrupt  act  5  OetK  i 

c.  30,  expressly  authorised  proof  to  be  given  that  the  cei 

tificate  was  obtained  by  fraud  ;  and  in  remarking  upon  thii 

the  Court  said,  ''  the  clause  in  the  old  act  may  have  beei 

**  omitted  simply  on  the  ground  that  it  was  unnecessary  t 

'*  introduce  an  express  enactment  of  that  which  the  la' 

'*  implies.     And  when  it  is  considered  how  important  sue 

"  an  alteration  is,  and  what  serious  consequences  to  tb 

''  honest  creditor  would  arise  from   it,  it  is  difficult  i 

*'  imagine  that  the  Legislature  would  have  made  it  at  all 

'*  and  if  they  intended  to  make  it,  it  is  reasonable  to  suppoc 

'*  that  they  would  have  made  it  by  a  positive  and  exprei 

**  enactment."     Robson  v.  Calze  (a),  Holland  v.  Palmer  {b 

and  Hughes  v.  Morley{c),  establish  the   same   principl 

Clark  V.  Smith  (d),  and  Wearing  v.  Smith  (e),  shew  thi 

even  with  the  enlarged  powers  of  the  Court  of  Bankruptcy  i 

England  under  recent  statutes,  it  has  no  exclusive  jurisdi 

(a)  Doug,  228.  {b)  1  B.  dt  P.  95. 

(c)  B,  A  Aid.  22.  (d)  3  C,  B,  982.  {e)  9  Q.  B.  1024. 
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tion  to  try  tbe  validity  of  the  certificate ;  and  all  the  English      1851. 
acts,  from  6  Oeo.  2,  c.  80,  to  the  5  &  6  Vict.  c.  122,  give  sub-    mobmson 
siantially  the  same  powers  to  the  commissioner  and  Lord      S^l£. 
Gbancellor,  as  are  given  by  our  acts.     In  an  American  case, 
Beckman  v.  Wilson  (a),  such  evidence  as  was  offered  in  the 
present  case,  was  admitted  for  the  purpose  of  impeaching 
the  certificate.   On  the  ground  therefore  that  the  certificate 
was  void  at  common  law  if  fraudulently  obtained,  the  evi- 
dence ought  to  have  been  received. 

Cur.  adv.  vult. 

CiBTEB,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
Several  questions  arise  in  this  case — the  principal  one  is, 
whether  evidence  that  the  bankruptcy  was  fraudulent  and 
eollasive,  is  admissible  on  a  trial  at  Nisi  Prius  to  impeach  a 
certificate  duly  granted  by  the  commissioner  of  bankrupts 
and  confirmed  by  the  Court  of  Chancery,  under  the  several 
bankruptcy  acts  lately  in  force  in  this  Province. 

The  point  was  well  argued  before  us,  and  on  a  careful 
review  of  all  the  oases  bearing  upon  it,  and  on  comparison 
of  the  statutes  under  which  those  cases  arose  with  the  pro- 
visions of  our  own  Acts  of  Assembly,  we  are  of  opinion  that 
Bach  evidence  was  properly  rejected  by  the  learned  Judge 
at  tbe  trial,  and  the  decision  we  think  to  be  perfectly  recon- 
eibble  with  the  English  and  American  cases  which  have 
been  cited.  The  real  question  is,  not  whether  a  bankrupt's 
certificate  may  or  may  not  be  impeached  or  set  aside  for 
fraud,  and  thereby  adjudged  null  and  void — but  when  and 
wbere  this  may  be  done  ?  Our  Legislature  has  carefully 
excladed  from  our  bankrupt  acts — (at  least  those  under 
wbich  the  present  case  must  be  determined) — all  those 
provisions  which  were  contained  in  the  English  statutes 
and  the  late  bankruptcy  act  of  the  United  States,  and 
by  force  of  which  a  creditor  was  enabled  at  the  trial  of  an 
action  at  law  for  his  demand,  to  which  the  certificate  was 
pleaded  in  bar,  to  invalidate  that  certificate  after  its  confir- 
mation, or  to  defeat  or  avoid  its  operation ;  and  has  given 
power  and  jurisdiction  to  the  commissioner  to  inquire  into, 
investigate  and  adjudicate  upon  all  such  matters  in  the  first 

(a)  9  Mete,  434. 
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1851.  instance,  with  an  appeal  from  the  commissioner's  decision 
MoBBwoN  t^^  Court  of  Chancery,  in  any  case  and  upon  any  point  t1 
AuBra.^  either  party  may  think  proper  to  appeal  on ;  and  has  gi\ 
full  power  and  jurisdiction  to  the  Court  of  Chancery 
hear  all  parties  upon  such  appeals,  and  to  direct  issues 
the  trial  of  matters  of  fact  whenever  necessary,  prior  to  t 
final  decision.  When  we  speak  of  the  English  statu 
differing  so  materially  from  our  Acts  of  Assembly,  the 
mark  is  not  confined  to  the  old  statutes ;  but  the  rece 
consolidated  statute  in  England  contains  clauses  und 
which  the  certificate  would  still  be  impeachable  at  N 
Prius,  which  are  omitted,  and  we  cannot  doubt  were  pi 
posely  omitted,  in  our  acts.  One  only  exception  may 
noted,  that  of  a  certificate  under  a  second  bankruptcy,  whi 
it  is  unnecessary  to  go  particularly  into,  as  no  question  unc 
that  clause  in  the  act  arises  in  this  case,  and  the  bankru 
act  being  now  repealed,  is  not  likely  to  arise  at  all.  We  fu 
recognise  the  rules  laid  down  by  the  English  Judges  as 
the  force  and  effect  of  the  bankrupt's  certificate.  As  ss 
by  Lord  Kenyan  in  Philpott  v.  Corden  (a),  **  the  certifies 
''  being  given  by  the  statute,  the  effect  of  it  must  bemeasur 
"  by  the  provisos  contained  in  the  act."  In  Wearing 
Smith  (b),  Lord  Denman  said,  "  We  are  of  opinion  tl 
''  effect  must  be  given  in  any  Court  called  on  to  act  or 
''certificate  to  the  thirty  eighth  section,  which  renders  a  c< 
**  tificate  void  in  certain  events,  and  therefore  that  the  Coi 
*'  of  Bankruptcy  had  not  exclusive  jurisdiction  to  try  th 
**  question. 

The  distinction  which  runs  through  the  English  cas 
between  impeaching  the  certificate  and  impeaching  the  ban 
ruptcy,  has  not  been  sufficiently  adverted  to.  It  is  th 
pointed  out  by  Lord  Tenderden,  C.  J.,  in  Barrow  v.  Poile  ( 
**  If  the  certificate  could  be  brought  within  any  of  the  cat 
**  specified  in  the  one  hundred  and  thirtieth  section,  whc 
'4t  is  declared  that  a  certificate,  if  obtained,  shall  be  void, 
''  by  gaming  or  other  misconduct  of  the  bankrupt ,  the  questi 
"  would  be  very  different ;  but  nothing  of  the  kind  is  si 
"  gested — the  only  endeavor  here  is  to  throw  a  doubt  up 

(a)  5  r.  R.  287.  (b)  9  Q.  B.  241.  (c)  10  B,  d  Ad.  629. 
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"thetradingy  and  petitioning  creditors' debt."      Neither      1851. 
moBt  it  be  forgotten  that  in  several  of  the  English  cases,  in    morribon 
which  general  expressions  occur  which  appear  at  first  to  favor      a^be^! 
the  plaintiff's  views  in  the  case  before  us,  it  was  not  the 
Talidity  of  the  certificate  which  was  in  question,  but  the  title 
of  the  assignee,  who  was  then  bound  to  make  out  a  good 
petitioning  creditor's  debt  as  the  foundation  of  his  right  to 
recover. 

If  our  original  bankrupt  act  5  Vict  c.  48,  which  rendered 
the  assent  of  a  large  portion  of  the  creditors,  both  in  number 
and  value,  necessary  to  the  validity  of  a  certificate,  had  re- 
mained unaltered,  the  case  would  have  been  very  different ; 
for  there,  as  was  said  by  one  Judge  (a),  ''The  certificates 
"derive  their  operative  force  from  the  consent  of  the  credi- 
"tors;"  by  another  (6),  "The  bankrupt  is  to  have  the 
"benefit  of  the  certificate,  provided  the  genuine  sense  of  the 
"body  of  creditors  appears  in  his  favor;"  by  a  third  (c), 
"The  test  which  the  Legislature  requires,  is  the  unbiassed 
"approbation  of  the  creditors."  By  Lord  Mafis field,  in 
the  same  case,  ''  There  is  no  way  of  compelling  the  credi- 
"  tors  to  sign  the  certificate.  They  are  all  left  at  liberty  and 
''ought  to  be  upon  a  par,  and  if  some  are  induced  to  sign 
"it  because  others  have,  whom  they  suppose  to  be  upon  a 
"par  with  themselves,  but  who  in  fact  have  been  paid,  this 
"is a  gross  fraud  upon  them."    Robson  v.  Calze. 

Now  Horn  v.  7on,  s6  much  relied  on  by  the  plaintiff's 
counsel,  is  exactly  within  the  principle  of  the  above  case — 
Rchion  V.  Calze — and  although  the  revised  bankrupt  act 
6  Geo.  4,  e.  16,  had  omitted  a  particular  clause  of  the 
SGeo.  2, c.  80, 4.7,  giving  validity  to  the  certificate,  ''unless 
"the  plaintiff  can  prove  that  it  was  obtained  unfairly  and 
"by  fraud;"  yet  still  the  omission  did  not  do  away  the 
necessity  of  having  the  certificate  fairly  obtained  from  the 
creditors — without  whose  signatures  it  had  no  operation. 

Now  it  is  the  evident  intent  and  policy  of  the  Act  of 
Aasembly  6  Vict.  c.  4  (which  dispenses  with  the  creditor's 
*ttent),  and  of  the  subsequent  acts  in  amendment  thereof, 

(«)  Lord  Hardwioke,  1  Atk.  82.         {b)  Eyre,  C.  J.,  1  B.  <t  P,  95. 
(c)  Ashnnl,  J.,  1  Doug,  229. 
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1851.  to  make  the  granting  and  confirmation  of  the  certificate 
MoRBiBON  purely  judicial  acts.  The  certificate  is  the  official  act 
S^m  granted  on  the  adjudication  of  the  commissioner,  and  the 
act  lays  down  and  prescribes  certain  rules  for  his  conduct 
and  guidance,  which  are  not  examinable  in  every  case  where 
the  certificate  may  be  given  in  evidence  in  a  Court  of  law, 
which  might  thereby  be  called  on  to  come  to  a  different 
decision  on  the  same  evidence,  or  with  the  addition  of  new 
evidence  not  adduced  before  the  commissioner  and  perhaps 
purposely  kept  back,  while  the  oath  of  the  bankrupt  him- 
self, and  the  explanations  to  be  given  by  his  books  of  account, 
would  in  most  cases  be  excluded — but  on  appeal  to  a  higher 
Court,  the  Court  of  Chancery. 

All  that  our  act  requires  to  give  validity  to  the  certificate 
is — 

1st.  That  it  should  be  under  the  hand  and  seal  of  the 
commissioner,  with  certain  requisites  as  to  form  and  sub- 
stance. 

2d.  That  the  bankrupt  should  make  oath  that  it  was 
obtained  fairly  and  without  fraud,  &c. 

And  3rd.  The  subsequent  confirmation  by  the  Court  of 
Chancery — which  is  not  made  without  affording  an  oppor- 
tunity to  the  creditors  to  oppose  it. 

We  might  here  go  into  a  particular  examination  of  the 
English  cases,  and  point  out  how  each  and  all  of  them  rest 
on  some  particular  provision  of  the  statute  under  which  the 
certificate  is  granted,  for  we  have  carefully  examined  them, 
but  for  the  reason  before  stated,  it  would  be  occupying  time 
to  little  purpose  to  do  so. 

The  Massachusetts  case,  Beckman  v.  Wilson,  reported  in  9 
Metcalfe  484,  is  in  accordance  with  the  English  cases,  and 
turned  on  the  particular  language  of  the  Act  of  Congress, 
the  second  section  of  which  enacted,  that  all  payments  or 
transfers  of  property  made  in  contemplation  of  bankruptcy, 
or  giving  any  undue  preference,  or  made  to  any  other 
than  a  bona  fide  creditor  or  purchaser,  should  be  deemed  a 
fraud  upon  the  act — und  the  person  making  such  unlawfol 
preferences  and  payments  should  receive  no  dischar|][e  under 
the  act ;  and  the  fourth  section  enacted,  **  That  the  certi* 
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"ficate  and  discharge  shall  be  conclusive  evidence  of  itself      1851. 
"in  favor  of  such  bankrupt,  unless  the  same  shall  be  im-    morbibon 
"peached  by  some   fraud   or   wilful   concealment   of  his      alb^I 
** property,  or  rights  of  property  as  aforesaid,  contrary  to 
"the  provisions  of  the  act,  on  prior,  reasonable  notice  speci- 
"fying  in   writing  such   fraud   or   concealment."     Thus 
expressly  providing  that  the  certificate  might  be  impeached, 
when  relied  on   as  a  discbarge,  and   obviating  the  great 
objection  which  was  pointed  out  by  the  learned  Judge  at  the 
trial  of  this  case,  and  must  be  obvious  to  every  one,  that 
the  bankrupt  would  not  know  what  he  was  to  be  called  on 
to  meet,  if  his  certificate  were  open  to  attack  in  every  case 
in  which  he  might  be  compelled  to  rely  on  it.     One  of  the 
qnestions  in  the  American  case  was,  as  to  the  sort  of  fraud 
which  was  meant  by  the  act — and  another,  whether  the 
then  plaintiff  was  bound  by  the  result  of  an  issue  before 
tried  on  the  same  points,  to  which  he  was  no  party ;  and  in 
the  propriety  of  the   decision   on   both   points   we  quite 
acquiesce.     No  such  questions  as  these  can  arise  on  our  law 
in  the  present  case.     On  the  general  observation  as  to  the 
effect  of  fraud — made  in   the  Duchess  of  Kingston  s  case, 
the  circumstances  of  which  have  no  resemblance  to  the 
present — it  is  needless  to  comment.     A  judgment  cannot  be 
impeached  on  the  ground  that  the  subject  matter  of  it  was 
frandulent,  when  the  question  as  to  the  existence  of  the 
fraud  was  the  point  in  contest.     The  question  here  is,  not 
whether  a  fraudulent  or  concealed  bankruptcy  is  not  im- 
peachable— but  where,  when  and  how,  it  is  to  be  impeached? 
The  other  two  points  on  which  the  rule  was  obtained 
require  little  remark.    We  are  quite  of  opinion,  that  there 
was  sufficient  prima  facie  evidence  of  the  authority  of  the 
commissioner,  Mr.  Hatch,  and  that  it  was  not  necessary  to 
prove  the  affidavit  of  the  bankrupt.     It  must  be  presumed 
in  the  absence  of  evidence  to  the  contrary,that  the  confirma- 
tion of  the  Court  of  Chancery  proceeded  on  a  sufficient 
affidavit.     Whether  evidence  would  be  admissible  to  shew 
that  the  Court  of  Chancery  had  been  deceived  by  a  forged 
or  fictitious  affidavit,  or  whether  that  objection  should  not 
be  nrged  in  the  Court  of  Chancery  itself  to  stay  or  set  aside 
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1851.  the  confirmation,  we  are  not  called  on  to  determine.  W 
MoRHisoN    think  the  certificate  was  properlj'  received  in  evidence  o 

£uBBB.  the  proof  of  the  execution  thereof  by  the  commissionei 
and  of  the  confirmation  by  the  Court  of  Chancery,  and  w&i 
conclusive.     Tbe  rule  for  a  new  trial  must  be  discharged. 


COLLINS  against  M'DONNELL  and  Another. 

fTnSnVBl^*"  ^'  ^^  •  ^i^^'*^^  moved  on  a  former  day  in  tbis  term,  to  Bel 
miflt^kedS.**^  asidc  a  judgment  given  for  the  plaintiff  on  demurrer  in 
mm™- books  consequence  of  the  defendant  not  having  delivered  demurrei 
judgwIS^coD- books  to  the  junior  Judges  (a),  and  to  be  allowed  to  delivei 
^ctTtoe^'      demurrer  books  and  argue  the  demurrers. 

})Iaintiff  got 
udgmentwith-     It  appeared  bv  the  affidavit  of  the  defendants'  attomev 

out  argumeDt,  m.  m.  „  ^        ^    • 

under  the  rule  who  resided  in  Saint  John,  that  demurrers  to  the  replication 

of  Mich.  T.,9  *  .  *^       . 

Vict.;  The       to  the  third  and  fourth  pleas  in  the  cause  were  delivers 

Court  refused  ^ 

jndnmenfwith.^*^  December ,  1849,  and  notice  of  argument  given  to  th 

jyjjj^^"^^*^** plaintiff's  attorney  for  the  last  Hilary  term;  that  the  de 

t^erewasan**  iHurrerbooksweremade  up,  but  inadvertently  delivered  toth 

bItrilViS'*  ^  senior  Judges ;  that  at  the  request  of  the  plaintiff's  attorne 

8ian««a?ythe   (who  was  informed  that  the  demurrer  books  had  been  del 

wiIsfnTofvedas  vered),  the  argument  was  postponed  until  Easter  term  las 

thed^urrer.  and  again  until  Trinity  term  ;  and  it  being  inconvenient  fc 

the  defendants'  attorney  to  attend  then,  it  was  understoo 

that  it  should  be  further  postponed  until  Michaelmas  ten 

last,  when   the  defendants'  attorney  instructed  counsel  i 

argue  the  case,  and  was  informed  that  it  stood  for  argi 

ment  on  the  first  Thursday  in  the  term.     That  on  Friday  \ 

the  first  week  of  the  term  (the   11th   October),  he   wfl 

obliged  to  leave  the  Province   in   consequence  of  serioi 

illness  in  his  family,  and  did  not  return  until  the  8th  Ni 

rember  following,  when  he  found  two  letters  from  the  coan8< 

retained  to  argue  the  case — the  first  informing  hini  that  tb 

cause  had  been  called  on,  but  no  demurrer  books  havini 

been  delivered  to  the  junior  Judges,  it  was  postponed  anti 

a  further  day  in  the  term  to  afford  opportunity  to  explaii 

the  omission — the  second  stating  that  for  want  of  such  ei 

(a)  See  Biile  Miobaelmas  T.,  9  Yiot.,  AlletCi  BuU$,  49. 
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planation  judgment  had  been  given  for  the  plaintifif  \vitbout      1851. 
argument ;  which  was  the  first  intimation  he  had  of  any     collinb 

Oigaintt 

error  in  his  proceedings.  m'donnbll. 

Jack  shewed  cause,  and  produced  an  affidavit  of  the 
plaintiff,  stating  that  about  the  1st  September,  1889,  the 
defendants  and  one  Walters  entered  into  partnership  under 
the  firm  of  McDonnell  Waiters  &  Co. ;  that  the  plaintiff 
sold  tbem  goods,  and  took  in  payment  promissory  notes 
given  in  the  name  of  the  firm,  upon  which  an  action  was 
broaght  against  the  three,  which  was  afterwards  referred  to 
arbitration;  that  Waiters  was  examined  before  the  arbi- 
trators, and  stated  that  he  considered  the  notes  merely  as  a 
settlement  of  the  amount  due  the  plaintiff  from  the  M'Don- 
nells,  and  that  he  was  not  liable  thereon  ;  upon  which  the 
arbitrators  considering  the  amount  due  from  the  M'Don- 
neJls  alone  made  an  award  in  favor  of  the  defendants,  and 
the  plaintiff  afterwards  brought  this  action  for  the  recovery 
of  the  amount  of  the  notes.  There  was  also  an  affidavit  of 
the  plaintiff's  attorney,  stating  that  he  had  demurred  to  the 
H  4th  and  6th  pleas  in  this  action  (which  were  substan- 
tially the  same),  upon  which  after  argument,  judgment  was 
given  for  the  defendants(a) ;  that  the  plaintiff  afterwards  had 
leave  to  amend  by  taking  issue  upon  these  pleas,  that  the 
promises  were  made  by  the  McDonnells  and  Waiters,  and 
replied  accordingly,  and  that  the  defendants  demurred  to 
two  of  the  replications,  leaving  the  issue  in  fact  to  be  tried 
upon  the  other,  and  that  the  issues  in  fact  were  not  yet  tried. 

It  was  contended  that  the  plaintiff's  judgment  being 
i^lar,  could  not  be  set  aside  without  an  affidavit  of  merits. 
lane  v.  Isaacs  (6).  The  question  raised  by  the  demurrer 
waa  a  mere  technicality,  and  if  a  party  relying  on  such  a 
ground  lost  an  advantage  which  he  once  had,  the  Court 
wonld  not  grant  him  any  favors;  Bramah  v.  Roberts  (c);  at 
least  not  without  an  affidavit  of  merits.  Chit.  Arch.  (8th 
ed.)  885.  The  defendants  would  have  all  the  advantage 
whieh  in  justice  they  ought  to  have  on  the  trial  of  the  issues 
in  fact,  for  if  they  could  shew  that  the  promises  were  made 
1>7  the  three,  they  would  recover. 

(a)  8«e  AfiU  vol.  1,  p.  250.      (b)  8  Dowl,  692.     (e)  1  Bing.  N,  C.  4S1. 
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1851.  Ritchie  in  reply,  urged  that  an  affidavit  of  merits  w; 

i^^n     necessary,  the  plaintiff  having  got  a  judgment  by  ac( 

M'SoNNKLii.  The  plaintiff  could  not  be  delayed  by  granting  the  a.\ 

tion,  because  no  judgment  could  be  signed  until  aft 

trial  of  the  issues  in  fact. 

Cur.  adv.  i 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  ' 
This  was  an  application  made  on  behalf  of  the  defenda 
set  aside  a  judgment  given  at  the  last  term  for  the  pit 
on  demurrers  to  replications  to  the  third  and  fourth 
without  argument,  on  the  ground  that  no  demurrer 
had  been  delivered  by  the  defendants'  attorney  to  the 
Judges ;  and  although  under  the  explanation  now  gi 
account  for  that  omission,  and  the  peculiar  circums 
which  prevented  such  explanation  being  offered  at  tl 
term,  when  time  was  allowed  for  the  purpose,  we  we 
disinclined  to  entertain  the  motion;  yet  we  think  that 
acceding  to  it,  and  setting  aside  the  judgment  reg 
obtained  at  a  prior  term,  we  ought  to  be  reasonably  sa 
that  such  a  proceeding  would  promote  the  ends  of  jug 

Taking   all   the  circumstances  of   this  case  whi( 

brought  under  our  notice  by  the  pleadings  and  the  affi 

we  are  unable  to  arrive  at  that  conclusion;  indeed  it  i 

easy  to  see  how  the  ends  of  justice  might  be  defeated 

defendants  succeeding  on  the  demurrer,  if  the  facts  ar 

as  are  stated  in  the  plaintiff's  affidavit,  and  the  def( 

does  not  swear  that  he  has  any  defence  on  the  meritc 

motion  will  therefore  be  dismissed — the  costs  to  be  c 

the  cause. 

Rule  accordii 


WILLARD  against  LODGE. 

# 

Anezeoation        On  a  former  day  in  this  term,  Allen  moved  for  a 
^riff  tot«ke  discharge  the  defendant  out  of  custody,  on  the  gro 

th«  defendant 

to  Batisf  y  the 

sum  of  £150,  whicb  the  plaintiff  had  recovi  red  a^ainat  bim  for  his  dfbt^  which  he  had  bui 

well  on  the  oeeation  nf  tk€  nonperformance  of  certain  yromitee  mid  undertakinffi  lately  ma 

defendant  to  the  plaintiff,  as  for  his  costs  and  charges,  Ac,  is  not  warranted  by  a  judigme: 

on  a  bond  and  warrant  ox  attorney,  and  will  be  set  aside. 
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irregularity  in  the  execution.     It  appeared  by  the  defen-      1851. 
dant's  affidavit,  that  the  only  judgment  signed  against  him     willard 
by  the  plaintiff  was  on  a  bond  and  warrant  of  attorney  for      ^dob'. 
£200.    The  execution  required  the  sheriff  to  take  the  de- 
fendant *'  to  satisfy  the  plaintiff  in  the  sum  of  £150  2«.  2d,, 
"which  the  said  Oliver  WiUard,  lately  in  our  Court,  &c., 
"recovered  against  him  for  his  debt, which  he  had  sustained 
"as  well  as  on  occasion  of  the  nonperformance  of  certain 
"promises  and  undertakings  then  lately  made  by  the  said 
"  Henry  Lodge  to  the  said  Oliver  Willard,  as  for  his  costs 
"and charges  by  him  about  his  suit  in  that  behalf  expended, 
"whereof  the  said  Henry  Lodge  is  convicted,*'  &c.     The 
indorsement  was  to  levy  for  "  debt  and  costs,  j£150  28.  2d.*' 

AUen  referred  to  the  form  of  execution  in  Arch.  Forms  186, 
and  contended  that  this  execution  followed  no  form,  and 
was  neither  in  assumpsit  or  debt,  and  therefore  bad :  it  was 
also  bad  because  it  varied  from  the  judgment  in  the  amount. 
Where  forms  were  prescribed  and  used  in  practice,  any  sub- 
stantial variation  from  them  was  such  an  irregularity  as 
the  party  affected  by  them  could  take  advantage  of. 

The  Attorney  General  contra,  contended  that  the  execu- 
tion was  substantially  in  debt;  that  an  action  of  debt  might 
be  maintained  for  the  nonperformance  of  a  promise  in  some 
cases,  and  therefore  such  an  execution  might  be  good. 
Bat  at  all  events  it  was  not  such  an  irregularity  as  to 

invalidate  the  execution. 

Cur.  adv.  vult. 

Cabtbb,  C.  3.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  to  set  aside  the  writ  of  ca.  sa.,  upon 

which  the  defendant  has  been  arrested  and  is  now  in  custody 

olihesheriSot Restigouchey  and  to  discharge  the  defendant 

^m  such  custody,  on  the  ground  of  irregularity  and  defect 

in  the  form  of  the  ca.  sa.^  and  there  being  no  judgment  to 

warrant  it.     The  writ  is  certainly  very  irregular  and  infor- 

ifial,  and  no  snch  recovery  could  have  taken  place  as  is  there 

recited,  under  the,  regular  practice  of  the  Court ;  and  as  no 

Nxffieient  explanations  have  been  offered,  nor  has  it  been 

Aewn  thi^t  any  such  recovery  had  in  fact  taken  place,  we 

ttiink  the  motion  mnst  be  granted. 

There  will  be  a  rale  accordingly. 
Tn.b.b. — 11 
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WILLISTON  againHt  PIERCE. 

^uSd*for  ar-  ^His  was  an  actioD  for  a  libel  published  in  a  newspaper 
menS'tlil^'tue  on  the  18th  June  last.  The  declaration  was  entitled  gene- 
2S?iti?d  gon?'  rally  of  Trinity  term  13  Vict,  the  first  day  of  which  was  the 
teraafand  the  Hth  June  last,  and  the  last  day  the  22d  June.     A  verdict 

cause  of  action  .  •        .1  \    '    ±'/v 

appearfltohave  was  given  lor  tlie  piaintiii. 

accrued  on  a 

da^"h?the'  Allen  on  a  former  day  in  the  term,  moved  to  arrest  judg- 
term.  mcnt  on  the  ground  that  the  declaration  having  reference  to 

the  first  day  of  the  term,  shewed  the  suit  to  have  commenced 
before  the  cause  of  action  accrued ;  and  even  if  it  coald 
relate  to  the  last  day  of  the  term,  it  would  not  get  rid  of 
the  objection,  as  that  day  would  be  in  the  fourteenth  year 
of  the  Queen's  reign. 

Oabtbb,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

We  do  not  think  that  the  ground  taken  by  the  defendaut*e 

counsel  for  arresting  the  judgment,  viz.,  that  the  declaration 

is  entitled  of  Trinity  term  generally,  and  the  cause  of  action, 

the  libel  complained  of,  is  alleged  to  have  been  published  on 

a  subsequent  day  in  the  term,  is  sustainable  to  that  extent, 

however  good  it  might  have  been  on  special  demurrer.     It 

is  well  that  such  objections,  which  in  no  manner  affect  the 

merits  of  the  case,  should  be  confined  to  special  demurrer, 

for  then  we  know  they  could  be  immediately  got  rid  of  bj 

application  to  amend. 

Rule  refused. 


MTARLANE  against  GORDON. 

whl?ha8aM?n'*     ^^  ^  former  day  in  this  term  an  application  was  made  t 
to  toSsteeS  ^f/  discharge  the  defendant  out  of  custody,  under  the  insolveu 
hiB%*?edi?oU'  confined  debtors'  act,  13  Vict.  c.  31. 
cEarg? under       The  affidavit  of  the  defendant  stated  that  he  had  beei 

the  inBolvent 

debtors'  act,  a 

copy  of  the  trust  deed  must  be  brought  before  the  Court. 

costs  win  not  be  given  on  refusing  the  flntt  application  of  an  insolvent  debtor  except  in  an  c» 
treme  case ;  but  the  rule  is  otherwise  on  a  second  application,  where  the  objections  made  to  tJ 
former  one  are  not  f uUy  answered. 
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engaged  in  mercantile  business,  and  having  been  arrested      1851. 
by  the  plaintiff  and  finding  it  impossible  tD  pay  bis  debts,  in   stfarlanb 
December,  1849,  he  assigned  all  his  property  by  deed,  to  two     gSrdon. 
trastces,  who  were  to  sell  the  same,  collect  the  debts,  and 
apply  the  proceeds  in  equal  proportions  among  all  his  cre- 
ditors without  any  priority  or  preference;  that  he  delivered 
np  his  property  and  books  to  the  trustees,  and  had  not  since 
interfered  in  any  way.     The  affidavit  of  one  of  the  trus- 
tees stated  that  he  had  sold  the  property  to  the  best  advan- 
tage, and  had  executed  the  trust  faithfully  to  the  best  of 
his  knowledge.     The  other  trustee  resided  in  Nova  Scotia, 
and  did  not  interfere  in  the  business.     The  defendant  had 
made  a  similar  application  to  the  Court  in  Michaelmas  term 
last,  which  was  refused,  because  the  assignment  to  the  trus- 
tees was  not  satisfactorily  explained. 

i.  L.  Palmer  in  support  of  the  motion,  urged  that  there 
was  a  sufficient  case  made  out  to  entitle  the  defendant  to  a 
discharge,  and  referred  to  Barker  v.  Bois  (a).  [Parker,  J. 
I  think  you  should  have  brought  a  copy  of  the  deed  of  as- 
fiignment  before  the  Court.  We  required  that  to  be  done 
in  the  case  of  The  Charlotte  County  Bank  y.  Williams,  in  last 
Trinity  term  (6).  It  is  of  importance  to  know  upon  what 
trusts  the  property  was  assigned,  and  we  cannot  get  an  ex- 
planation of  all  the  trusts  without  seeing  a  copy  of  the 
deed.  Your  affidavits  do  not  even  state  that  you  have 
shewn  all  the  terms  of  the  deed.]  The  affidavit  gives  the 
snbstance  of  the  assignment,  and  states  what  became  of 
the  property. 

A,  R.  Wetmore,  contra,  applied  for  costs. 

fur  Curiam,  The  motion  must  be  dismissed,  and  we 
will  consider  the  question  of  costs  in  this  and  the  other 
cases  where  similar  applications  have  been  made. 

Carter,  C.  J.,  now  said, — The  question  of  costs  was 
reserved  in  several  cases  of  insolvent  debtors,  in  order  that 
tome  rale  might  be  laid  down,  which  though  not  of  universal, 
Qiay  be  of  general  application ;  and  we  think  that  it  must  bo 
&very  extreme  case  which  would  warrant  the  Court  in 
panting  costs  against  confined  debtors  on  the  first  applic.i- 

(a)  AnU  vol.  1,  p.  722.  (h)  Not  reported. 
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1851.  tion :  for  it  must  be  borne  in  mind,  that  though  the  affidavits 
m'farlanr  in  answer  to  the  application  may  shew  a  case  of  fraud  or 
^D^N.  concealment,  the  debtor  has  had  no  opportunity  of  replying 
to  them  or  explaining  the  circumstances,  and  may  often  not 
be  aware  whether  the  application  is  to  be  resisted  or  not; 
but  the  case  is  quite  altered  where  a  second  application  is 
made  without  fully  answering  or  explaining  the  grounds  of 
objection  brought  forward  in  opposition  to  the  first  applica- 
tion. Where,  on  the  first  application  a  conveyance,  ostensibly 
for  the  benefit  of  creditors  generally,  is  impeached  for 
fraud  partially  connected  with  or  arising  out  of  the  terms 
of  the  conveyance,  we  have  already  had  occasion,  at  a 
previous  term,  to  point  out  the  importance  of  laying  the 
whole  conveyance  before  the  Court ;  and  though  it  may  be 
unfortunate  that  Mr.  Palmer  was  ignorant  of  this  decision, 
the  reason  for  it  is  not  very  obscure.  Under  these  circum- 
stances, we  think  in  the  case  of  M*Farlane  v.  Chrdon,  the 
motion  must  be  dismissed  with  costs.  The  other  cases  are 
not  such,  as  in  our  opinion,  costs  should  be  granted — 
being  first  applications. 

Motion  dismissed  with  costs. 


jMF^ILry.  SAYRE  agaifist  SMITH. 

In  a  Bummary      Qn  a  formcr  day  in  this  term,il.  L.  Palmer  moved  to  se* 

action  on  a  pro-  •' 

the  dSe?diSt  ^81^®  t^®  judgment  in  this  case  for  irregularity  and  sorpriaa^i- 
piSSfthaTth^e  I^  ^*8  *  summary  action,  brought  on  by  a  promissory  not0 
Siiti^^d^m.  given  by  the  defendant  for  £19,  in  which  judgment  wa^ 
PrfS?iianSB''Sf  signed  on  3d  January  last,  for  £18  IBs.  6d.,  there  being  « 
thSlJmS^o^f*' payment  indorsed  on  the  note.  The  affidavit  of  the  da- 
f^^<^Jd  and^  fendant  stated,  that  in  October  last,  at  the  request  of  the 
m^HI^/m  to  plaintiffs  attorney,  he  signed  an  acknowledgment  of  service 
asaompiSt.''^^'^  upou  a  writ,  but  did  not  receive  any  copy,  and  thought  the 

The  plaintiff 
treated  the 

Slea  ai  a  nullity  and  signed  judgment :   Held,  that  the  judgment  was  regular,  it  not  being  ^hfeWB 
tiat  the  plea  was  filed  in  time.  _  .^ 

Qucgre,  Whether  such  a  plea  was  good  in  a  summary  action  ?   But  if  pleaded  in  time,  it  ihoiila 
not  hare  been  treated  as  a  nullity. 

SembU,  That  being  accompanied  by  a  notice  of  set-off,  the  plaintiff  ooold  not  baTe  tlgiMd  Jii4f' 
ment  for  the  sum  confessed. 
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action  was  in  the  Common  Pleas ;  that  shortly  after,  he      1851. 

employed  an  attorney  and  put  in  a  defence,  and  on  applica-       satbr 

tion  to  the  plaintiff's  attorney  for  a  copy  of  the  writ,  he  told      ^rra. 

him  he  coald  not  give  it,  as  the  writ  had  been  sent  to  fre- 

iericton  to  be  filed,  but  gave  him  a  written  memorandum  as 

follows :—"  Note  dated  14th  July,  1849,  for  £19.     Writ 

"iBsuedin  Supreme  Court  18th  October,  1850."     That  he 

had  a  good  defence  to  the  action  on  the  merits,  except  as  to 

£7  9i.,  which  he  was  willing  to  pay.    The  affidavit  of  the 

defendant's  attorney  stated,  that  he  had  sent  a  plea  and 

common  bail  to  be  filed,  within  thirty  days  after  the  return 

of  the  writ,  and  on  the  18th  November  last,  had  caused  a 

copy  of  the  plea  and  notice  of  set-off  to  be  served  on  the 

plaintiff's  attorney,  which  he  kept,  and  gave  no  notice  of  his 

intention  to  sign  judgment,  and  he  (deponent)  thought  the 

cause  stood  for  trial  at  the  fVeatmorland  circuit  in  July  next. 

The  plea  delivered  was  in  the  following  form :  "  And  the 

"said  defendant,  &c.,  as  to  the  sum  of  £7  9«.,  parcel  of  the 

''said  sum  of  money  in  the  declaration  mentioned,  confesses 

"the  said  action  of  the  plaintiff  as  to  the  nonperformance  of 

"  the  said  supposed  promises  and  undertakings  in  the  decla- 

'' ration  mentioned,  and  that  the  said  plaintiff  by  reason  of 

I  ''the nonperformance  of  the  said  promises  and  undertakings 
"  hath  sustained  damages  to  the  amount  of  the  said  sum  of 
"£7  9«.,  over  and  above  his  costs  and  charges  by  him 
"aboat  his  suit  in  that  behalf  expended,  which  sum  of 
"^  9t.  the  defendant  has  always  been  ready  and  willing, 
"and  still  is  ready  and  willing  to  pay  the  plaintiff.  And  as 
"to  the  residue  of  the  sum  of  money  in  the  declaration 
"mentioned,  the  defendant  says  that  he  did  not  undertake 
"and  promise  in  manner  and  form,  &o.,  and  of  this  he  puts 
"himself  upon  the  country. 

It  was  contended  in  support  of  the  motion,  that  the  plea 
l^g  according  to  the  form  in  8  Chit.  (5th  ed.)  909,  was 
(ood,  and  amounted  to  a  confession  as  to  £7  98.,  for  which 
the  plaintiff  might  sign  judgment.  This  form  of  plea  was 
reeommended  in  Chitty  when  the  defendant  admitted  a 
^nse  of  action,  but  could  not  pay  the  money  into  Court. 
Though  the  law  required  the  general  issue  to  be  pleaded, 
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1851.  it  need  not  be  pleaded  to  the  \vhoIe  declaration — it  was  di- 
sayub  visible,  and  might  be  pleaded  to  part  of  the  cause  of  action, 
g^ltl'  and  DO  answer  given  to  the  rest.  There  could  be  no  reason 
Yihy  a  defendant  should  be  compelled  by  pleading  to  deny  a 
cause  of  action,  \vbich  in  fact  he  admitted.  If  the  plea  was 
informal,  the  plaintiff  had  waived  the  objection  to  it  by 
keeping  it.  Margerem  v.  Makilwaine  (a).  Whether  the 
judgment  was  regular  or  not,  the  defendant  should  be  let 
in  to  defend  on  the  merits.  [Garter,  C.  J.  Can  a  final 
judgment  be  set  aside  on  the  merits  ?]  Any  judgment  by 
default  could  be  set  aside. 

A.  R.  Wetmore  opposed  the  motion,  and  produced  an 
affidavit  of  the  plaintiff's  attorney,  stating  that  he  considered 
the  plea  a  nullity,  and  signed  judgment  in  consequence- 
He  contended  that  the  plea  was  a  nullity,  because  the  act 
regulating  the  summary  practice  required  the  defendants  to 
plead  the  general  issue.      [Garter,  G.  J.     It  does  not  say 
that  it  shall  be  pleaded  to  the  whole  cause  of  action.]     If 
such  a  plea  was  good  at  all  in  a  summary  action,  it  was 
only  where  there  were  several  counts  in  the  declaration,  and 
the  form  in  Chitty  was  only  applicable  to  such  a  case.     This 
plea  was  an  attempt  to  get  rid  of  paying  money  into  Gourt. 
If  the  plea  could  be  sustained,  it  was  not  shewn  positively 
that  it  was  filed  in  time,  and  in  that  case  the  judgment  would 
be  regular.     The  affidavit  as  to  filing  the  plea  was  vague  : 
the  defendant  ought  to  have  shewn  that  positively.    He  also 
produced  an  affidavit  of  the  plaintiff,  denying  that  defendant 
had  any  defence. 

Palmer  in  reply,  urged  that  an  affidavit  of  merits  could 
not  be  contradicted.  Chit.  Arch.  (8th  ed.)  886,  Heane  r- 
Battersby  (6),  Blewitt  v.  Gordon  (c).  That  the  judgment 
was  signed  on  the  ground  of  the  plea  being  a  nullity^  and 
not  because  it  was  filed  too  late,  and  there  was  prima  facie 
evidence  that  it  was  filed  in  time.  The  defendant  ought  to 
have  had  a  copy  of  the  writ.     [Parser,  J.     He  waived 

that  by  acknowledging  the  service.] 

Cur.  adv.  vult. 

Garter,  G.  J.,  now  delivered  the  judgment  of  the  Court- 
We  cannot  grant  the  motion  to  set  aside  the  judgment  for 

(a)  2  N.  R.  509.  (b)  3  DowL  213.  (c)  1  Dowl.  N.  S.  816. 


IN   THE   FOUBTEENTH  YbaB  OP   VICTORIA.  167 

irregularity,  because  it  does  not  appear  to  the  Court  that  in  1851. 
strict  practice  there  has  been  any  irregularity  on  the  part  of  satrr 
the  plaintiff's  attorney,  it  not  being  shewn  that  any  plea  has  bicith! 
been  filed ;  and  it  being  scarcely  pretended  that  the  plea,  if 
filed,  could  have  been  filed  within  the  thirty  days.  Had  the 
plea  been  simply  the  general  issue,  we  might  have  consi- 
dered the  case  further  on  the  ground  of  waiver — but  the 
plea,  a  copy  of  which  was  delivered  in  the  case,  was  of  rather 
a  novel  description.  This  was  a  summary  action  on  a 
promissory  note  of  £19,  and  though  the  defendant's  attor- 
ney had  not  a  copy  of  the  writ,  he  must  have  known  the 
cause  of  action.  Now  the  plea  was  non  assumpiit  to  part, 
namely,  to  all  but  £7  ds.,  which  sum  the  defendant  con- 
fessed to  be  due,  and  which  he  avers  he  has  always  been 
ready  and  willing  to  pay,  but  the  money  is  not  paid  into 
Coarl;  and  Mr.  Palmer  has  referred  us  to  form  of  plea 
in  Chitty  to  this  effect,  and  has  argued  that  this  would 
amount  to  a  confession  of  judgment  for  the  sum  of  £7  ds.; 
but  the  difficulty  here  is,  that  accompanying  the  copy  of  plea 
was  a  notice  of  set-off — the  effect  of  which,  if  any,  would' 
be  to  prevent  judgment  being  entered  for  the  sum  admitted. 
Now  we  do  not  feel  called  upon  to  pronounce  any  distinct 
opinion  on  the  goodness  or  badness  of  this  pleading — es- 
pecially in  a  summary  action ;  but  when  such  is  resorted  to, 
we  should  not  be  disposed  to  relax  the  strict  rule  as  to  the 
time  of  pleading.  We  will  not  say  that  if  pleaded  in  due 
time  it  should  have  been  treated  as  an  absolute  nullity. 
We  have  doubts  on  that  point,  and  we  certainly  think  it 
would  have  been  better  if  the  plaintiff's  attorney  had  re- 
tamed,  or  offered  to  return,  the  copy  of  plea,  or  given  some 
uitimation  of  his  intention  to  treat  it  as  a  nullity,  or  applied 
to  a  Judge  to  set  aside. 

Under  all  the  circumstances  of  the  case,  as  the  defendant 
swears  to  a  good  defence  on  the  merits  as  to  all  but  the  sum 
of  £7  9«.,  and  it  is  not  shewn  that  a  trial  has  been  lost,  we 
&fe  disposed  to  relieve  the  defendant,  so  far  as  to  set  the 
judgment  aside,  and  allow  him  to  traverse  the  plaintiff's 
Remand,  excepting  the  sum  of  £7  9«.,  with  the  addition  of 
Uiterest  thereon  since  accrued,  the  defendant  paying  the 
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1861.      £7  9$.  into  Court,  and  on  payment  of  costs ;  ten  da; 

KATBx      allowed  for  this  purpose  after  taxation  of  costs.    If 

Smith,      feudant  is  unwilling  to  accede  to  these  terms,  the 

will  be  dismissed,  but  without  costs,  as  we  are  m 

satisfied  with  the  course  taken  by  the  plaintiffs  attc 

Rule  accord! 


REED  on  the  demise  of  BURCHELL  against  B 

t^S^^^"^  Ejectment  for  a  lot  of  land  in  the  city  of  Saint  Joi 
irffti??^u"^t;ry  before  Street,  J.,  at  the  circuit  in  August  last.  The 
dtntinto noB.  was  laid  on  the  7th  May  last.  The  lessor  of  the  ; 
\^d?!inddM;yrekB  the  only  child  of  Willium  and  Eliza  Barchell,  w 
oildmiDg  as '  married  in  July,  1842.  William  Burchell  was  a  sole 
eiectmentfand  regiment  statioued  at  Sdint  John,  and  had  left  the  I 

tnere  was  con*  ,-  i     #  iv       «    •    i  ji* 

fliotingevi-  more  than  seven  years  before  the  trial,  according 
death  of  the  plaiutifiTs  witncsscB,  and  had  not  since  been  heard  of 
which  the  Jury  he  weut   away,  and  about  three  years  before  th 

found  In  favor  *^ 

of  the  life:       Mrs.  BuTcheU  (to  whom  the  land  belonged),  let  th< 

Held,  that  as  ^  o      '» 

ha4^h?pS^-  ^^^  ^°'^  possession  as  a  tenant,  and  died  a  few 
tonai^^the  &ftei*ward8.  The  lessor  of  the  plaintiff  claimed  as  her 
vBMetwM  *°^  relied  upon  the  evidence  of  her  father's  absence 
?o7th?Se?e™  P^^*  *^®  presumption  of  his  death.  On  the  pari 
SS'tha?^'  defendant,  it  was  proved  that  Burchell  left  the  Provii 
f?nifnt*hayi1?g  th®  regiment  to  which  he  belonged,  in  the  year  IS 
ri^fromthl"'  that  Mtb.  Burchell  had  stated  not  more  than  five  yeai 
h^^t^i^^^  the  trial,  that  she  had  received  a  letter  from  him,  8 
^'?igh?of^thf[  he  was  coming  home.  The  learned  Judge  direc 
^S^tifftoTn-  jury  that  if  they  believed  the  defendant's  witnes 
hewasnot^'^  '  plaintiff  could  not  recover,  as  Burchell,  having  bee: 
£ew£ig  that^  to  be  llviug  withiu  five  years,  was  still  presumed  to  i 
right  to  the  im- and  would  be  tenant  by  the  curtesy,  and  the  leaso 

mediate  posses- 

■i^-  .  .^  plaintiff  in  that  case  would  have  no  right  of  pos 
right  of  entry  is  Verdict  for  the  defendant. 

suspended  un- 

the  tenant  by      J,  A.  Street,  Q.  C,  in  MichaelnuLS  term  last,  obt 
rule  nisi  for  a  new  trial,  on  the  grounds  of  the  ii 


BUBCHSI^ 

against 
Bboww. 


: 
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admiBsion  of  evidence  and  misdirection.    Adam  Eject  (Til-      1851. 
Ungh.  ed.)  276,  Rose.  Evid.  411,  Rex  v.  Tivyning  (a),  weie    bked  dem. 
cited. 

A.  R.  Wetmore  shewed  cause  on  a  former  day  in  this 
term.  The  lessor  of  the  plaintiff  bas  no  right  of  entry 
during  the  life  of  the  tenant  by  the  curtesy,  and  the  only 
question  is,  whetherthedefendant  is  estopped  from  disputing 
the  right  of  the  lessor  of  the  plaintiff.  As  the  defendant 
did  not  receive  possession  from  the  lessor  of  the  plaintiff, 
she  had  a  right  to  shew  that  she  had  no  title ;  but  there  can 
be  DO  estoppel,  for  another  reason :  it  could  not  be  mutual, 
because  Elisa  Burchell  being  a  married  woman,  could  not 
be  estopped.  But  though  the  defendant  may  be  estopped 
bom  denying  the  title  of  the  lessor  of  the  plaintiff,  she  is 
not  estopped  from  shewing  that  she  had  no  right  of  entry, 
aod  that  her  father  had  the  right  to  the  possession. 

The  Attorney  Oeneral  in  support  of  the  rule.  The  lessor 
of  the  plaintiff  claimed  as  heir  of  her  mother  and  not  of  her 
lather.  The  defendant  is  estopped  from  denying  the  right  of 
NizaBurcheU  to  lease,  and  is  also  estopped  from  denying  the 
right  of  the  lessor  of  the  plaintiff,  who  stands  in  the  place 
of  Eliza  Burchell,  and  any  evidence  which  went  to  shew  a 
right  in  the  husband,  was  in  effect  denying  the  right  of  the 
wife  to  let  the  land,  and  should  not  have  been  admitted. 

Cv/r.  adv.  vvlt 

Fabebb,  J.,  now  delivered  the  judgment  of  the  Court. 
This  ease  was  argued  before  my  Brothers  Streei  and  Wilmot, 
ind  myself,  at  the  present  term,  and  we  are  all  of  opinion 
(an  opinion  in  which  His  Honor  the  Chief  Justice,  who  was 
present  when  the  rule  was  obtained,  also  concurs),  that 
the  rule  for  a  new  trial  must  be  discharged. 

We  can  hardly  doubt  that  this  action  was  brought  on  tl  e 
sole  demise  of  Isabella  Burchell,  under  the  impression  that 
her  father,  William  Burchell,  was  dead.  Although  there 
was  no  direct  evidence  to  shew  whether  he  was  dead  or 
aliye  at  the  day  of  the  demise,  there  was  certainly  evidence 
to  support  the  presumption  of  his  death  ;  but  this  was  met 
hy  other  evidence  on  the  part  of  the  defendant  rebutting  that 

(a)  2B.a  Aid.  886. 


Bhown. 
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1851.  presumption,  and  the  qaestion  was  properly  left  on  thi 
rkkd  dem.  Conflicting  testimony  to  the  jury,  who  have  found,  and  w 
^^aiMt^  think  quite  correctly,  in  favor  of  the  life.  And  if  Williai 
Burchell  were  alive,  without  doubt  he  on  the  death  of  b 
wife,  Eliza  Burchell,  had  the  possessory  right  to  the  lao 
in  question,  as  tenant  by  the  curtesy.  And  this  being  tl 
case,  the  jury,  under  the  direction  of  the  learned  Judg 
found  a  verdict  for  the  defendant. 

The  ground  of  objection  to  this  direction,  on  which  tl 
rule  was  obtained  is,  that  the  defendant  having  come  inl 
possession  as  tenant  to  Eliza  Burchell,  and  not  the  husban 
is  estopped  from  denying  her  title,  and  is  also  estopped  froi 
denying  the  title  of  the  lessor  of  the  plaintiff,  as  heir  to  h( 
mother.  The  land  was  no  doubt  the  mother's  at  the  tin: 
of  her  marriage :  the  husband  was  a  private  soldier  b( 
longing  to  a  regiment  stationed  in  the  Province,  he  ha 
not  been  divorced  or  separated  from  his  wife,  but  went  awa 
some  years  ago  with  his  regiment,  leaving  his  wife  and  chil 
at  Saint  John.  During  coverture,  it  is  clear,  the  husban 
has  the  temporary  control  over  the  wife's  property,  and  ha 
the  power  to  let  it ;  and  we  conceive  the  proper  view  i 
take  of  this  case  is,  that  the  wife  let  to  the  defendant  witi 
the  implied  assent  of  her  husband.  The  answer  to  tb( 
objection  then  is :  First,  in  regard  to  the  wife,  that  thougb 
the  defendant  might  have  been  estopped  from  denying  hei 
right,  or  rather  authority,  to  receive  possession  of  the  pro 
perty  at  the  termination  of  the  demise  to  her,  still  if  she  wac 
compelled  to  resort  to  an  action  of  ejectment,  the  plaintif 
must  declare  on  the  demise  of  the  husband,  or  at  least,  th< 
joint  demise  of  the  husband  and  wife,  and  not  on  the  demise 
of  Eliza  Burchell  alone,  she  being  then  a  feme  covert 
Secondly,  in  regard  to  the  daughter,  that  though  the  de 
fendant  might  be  estopped  from  denying  her  right  to  inheri' 
the  land,  as  the  only  child  of  the  mother,  she  was  no 
estopped  from  shewing  that  such  right  of  inheritance  di( 
not  give  a  right  to  the  immediate  possession.  Tbi 
interest  which  was  vested  in  the  husband  as  tenant  by  thi 
curtesy,  appears  to  us  to  have  the  effect  of  suspending  th< 
right  of  entry  of  the  child  until  the  death  of  her  father 
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The  hupband's  right  is,  in  fact,  a  continuance  of  the  wife's 
possession  or  possessory  right.  We  should  have  been  very 
glad  to  have  discovered  any  principle  which  would  justify  a 
different  conclusion,  but  we  are  unable  to  do  so.  And  when 
we  consider  that  the  statute  of  limitations  could  not  in  such 
case  begin  to  run  against  the  child,  supposing  her  to  be  of 
fnll  age,  until  the  death  of  the  father,  this  strengthens  our 
conviction  that  the  plaintiff  cannot  sustain  the  present 
action  on  the  demise  of  the  child. 

Being  all  of  this  opinion,  we  do  not  think  it  advisable  to 
delay  our  judgment.  The  rule  for  a  new  trial  must  there- 
fore be  discharged. 


171 


1861. 

Rkrd  dem. 
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JOHNSON  against  WILLISTON  and  Another. 

In  Michaelmas  term  last,  J.  A.  Street,  Q.  C,  obtained  a  a  sabpoena  to 
rule  nisi  for  an  attachment  against  Benjamin  WiUiston,  loth^sJpUTnber, 
for  not  obeying  a  subpoena.  The  affidavits  in  support  of  the  to  day  un%  the 
motion,  stated  that  this  action  was  brought  upon  an  indem-  was  seTved  on ' 
nity  bond,  to  which  Benjamin  WiUiston,  who  was  a  brother  tem')er,  andthe 
of  one  of  the  defendants  and  a  brother  in  law  of  the  other,  ed  for  several 

days,  and  knew 

was  the  only  subscribing  witness ;  that  the  cause  stood  for  the  cause  was 
trial  at  the  last  Northuniberland  circuit,  which  commenced  H®id.  that  he 

was  guilty  of  a 

on  the  20th  September  last ;  that  the  witness  was  first  served  JSb^™uMi«y 
with  a  subpoena  ticket  by  the  plaintiff's  attorney  on  the  J^,^®^**'*^  bim- 
24th  August,  and  told  at  the  time  that  he  could  get  his  fees  n^ao^pted ' 
when  be  required  them,  and  that  he  then  gave  the  plaintiff's  money°tnd' 
attorney  to  understand  he  would  attend.     That  the  plain-  person  who^* 
tiffs  attorney  finding  the  witness  did  not  appear  on  the  witTthe^SSb- 
first  day  of  the  Court,  issued  a  fresh  subpoena,  and  sent  one  marned^at^he 
iTfti^n,  his  clerk,  to  serve  the  witness  at  his  residence,  days%?attach- 
abont  thirty  miles  from  the  Court  house ;  that  early  on  ^^^Jl^t^um 
yf^'aesdaymovmng,i\ie  llth  September,  AfEwanserved  the  i^a^bsentlng 
witness  by  giving  him  a  ticket,  shewing  him  the  original  be  and  another 

•'  person  swore 

in  contradiction 
tot]iap«rtirwhos«rTed  thtiabpoena,  that  the  original  writ  was  not  shewn  to  him.  and  he  also 
nrore  that  lie  attended  the  Oonrt  as  a  juror,  and  left  in  consequence  of  ill  health,  with  the  inten- 
tiooof  rstaming— his  absence  appearing  to  be  wilful. 
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1861.  subpcena,  and  giving  him  twenty  Bhillings  for  bis  fees  ;  thai 
Johnson  ^^  ^&8  Satisfied  with  the  amount,  immediately  preparec 
w^LiBTOH.  to  leave  home,  and  was  taken  by  M'Ewan,  in  the  plaintifTi 
gig,  to  the  Court  house,  where  they  arrived  on  the  after 
noon  of  the  same  day.  That  the  witness  remained  ii 
attendance,  serving  as  a  juror,  during  the  first  week,  ani 
on  Saturday  afternoon  was  cautioned  by  plaintiff's  attorne; 
to  be  in  attendance  on  Monday  following,  as  he  could  no 
tell  what  moment  the  cause  might  be  called  on,  and  that  n( 
objections  were  then  made  by  the  witness.  That  the  wit 
ness  not  appearing  in  Court  on  Monday^  the  plaintifTi 
attorney  proceeded  next  day  to  his  residence  and  arrived 
there  at  nine  o'clock,  p.  m.,  and  saw  the  witness'  wife,  whc 
said  he  was  not  at  home,  that  he  had  gone  away  that  mor- 
ning she  could  not  tell  where,  and  that  he  might  be  home 
the  next  morning ;  that  the  plaintiff's  attorney  told  the  wit- 
ness' wife  he  would  drive  him  up  to  Court,  and  see  that  he 
was  sent  down  again,  and  if  necessary  would  hire  a  man  to 
work  for  him  while  he  was  away ;  that  the  attorney  remained 
there  all  night,  and  made  further  inquiries  in  the  morning, 
but  not  finding  the  witness,  returned,  and  on  the  Friday 
following  was  obliged  to  withdraw  the  record,  the  witness 
not  appearing.  The  subpoena  was  issued  on  the  lOtl 
September^  and  served  on  the  11th,  and  required  the  witnesi 
"  to  appear  on  the  10th  day  of  September,  at  the  Court 
''  house,  in  Newcastle,  by  ten  of  the  clock  in  the  forenooi 
**  of  the  same  day,  and  so  from  day  to  day  to  be  and  appeal 
"  until  the  case  be  tried,  to  testify  all  and  singalar/*&c. 

D.  S.  Kerr  shewed  cause  on  a  former  day  in  this  term 
and  produced  the  affidavit  of  the  witness,  denying  tha 
M'Ewan  shewed  him  the  original  subpoena  at  any  time 
and  stating  that  he  observed  on  reading  the  ticket,  that  tbi 
time  was  past  for  his  appearance,  and  he  could  not  be  guilt; 
of  a  contempt  for  not  obeying  an  impossibility — but  that  b< 
went  with  M'Ewan  on  tender  of  his  fees  and  a  promise  i 
attend  as  a  petit  juror ;  that  be  served  as  juror  unti 
Saturday  following,  but  being  at  that  time  in  bad  health,  h 
went  home  with  full  determination  of  returning  on  Manda 
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to  attend  to  bis  duty  as  juror,  but  on  going  borne  and  seeing      1851. 
the  state  of  bis  crop,  and  being  still  unwell,  be  did  not  again     johnbon 
attend.       Tbat  be  bad  no  intention  to  disobey  tbe  process   wmiJBTON. 
or  ftct  contemptuously  towards  tbe  Court,  and  was  not  acted 
upon  by  any  improper  influence  of  tbe  defendants  or  otber 
person.  Tbere  is  also  an  affidavit  of  anotber  person,  stating 
that  be  was  present  wben  M*Ewan  served  tbe  subpoena 
ticket,  and  tbat  be  did  not  sbew  tbe  original. 

He  contended,  tbat  in  order  to  render  a  witness  liable  for 
contempt,  tbe  original  subpoena sbould  be  sbewn  tobimat  tbe 
time  of  serving  tbe  copy ;  Jacob  v.  Hungate  (a).  Chit.  Arch, 
(8th  ed.)  828 ;  and  tbat  difficulty  in  effecting  tbe  service 
woald  not  dispense  witb  tbe  strict  rule.  Barnes  v.  Wil- 
liam (6).  Tbe  service  was  also  too  late :  it  sbould  bave 
been  made  before  tbe  time  mentioned  in  tbe  subpoena  for  tbe 
witness  to  attend.  Chit.  Arch,  880,  Alexander  v.  Dixon  (c). 
ThiB  subpoena  required  tbe  witness  to  perform  an  impossi- 
bility, to  attend  on  a  day  wbicb  was  already  past,  and  tbere- 
fore  there  was  no  contempt ;  and  as  tbe  witness  and  anotber 
person  swore  tbat  tbe  original  writ  was  not  sbewn  to  tbe 
witness,  credit  ought  to  be  given  to  tbe  affidavits,  and  tbe 
rule  be  discharged  with  costs. 

The  Attorney  General  in  support  of  the  rule,  contended 
that  credence  should  be  given  to  tbe  affidavit  of  M'Ewan, 
who  was  disinterested,  and  was  sent  witb  special  instruc- 
tions how  to  serve  tbe  subpoena — ^bis  affidavit  also  was  made 
reeently  after  the  service,  while  all  tbe  circumstances  were 
fresh  in  his  recollection,  but  tbe  affidavit  of  tbe  witness  was 
only  made  a  few  days  ago.  Tbat  tbe  fact  of  tbe  witness 
reedving  the  money,  and  going  to  tbe  Court  without  objec- 

I     tion,  disproved  bis  statement  tbat  be  attended  as  a  juror. 

I    That  the  subpoena  requiring  him  to  attend  from  day  to  day 

I    until  the  cause  was  tried,  obviated  tbe  difficulty  of  tbe  ser- 

V   iriee  being  made  after  tbe  10th  September,  particularly  where 

B    the  witness  had  notice  that  the  cause  was  not  tried. 

K  CvA*.  adv.  vvXt. 

K     f  iBxiBy  J.  now  delivered  judgment,  wbicb  was  concurred 

K  m  ly  His  Honor  the  Chief  Justice. 

^     In  this  ease  we  are  of  opinion  tbat  tbe  rule  for  an  attach - 

(«)  S  IkmL  456.  (5)  1  Dmol.  615.  (c)  1  Bing.  866. 
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1851.  ment  should  be  made  absolute.  The  present  case  is  clea 
joHNH^  distinguishable  from  the  cases  of  Jacob  v.  Hungate  (a),  a 
wSIlihtos.  Alexander  v.  Dixon  (b),  which  were  principally  relied  up 
in  shewing  cause.  In  the  former  case,  the  rule  for  an  \ 
tachment  was  discharged  on  the  affidavit  of  the  witne 
that  the  original  was  not  shewn  at  the  time  of  service  ;  I 
in  that  case  the  witness  did  not  attend  the  Court  at  a 
having  treated  the  service  as  a  nullity ;  nor  does  it  appe 
that  the  affidavit  of  service  stated  that  the  original  w 
shewn  to  the  witness.  Alexander  v.  Dixon  is  very  simii 
in  several  respects  to  the  present  case ;  but  we  are  of  opini( 
that  it  makes  for,  instead  of  against,  the  present  applicatic 
The  subpoena  was  tested  the  18th  Jufie,  requiring  the  atte 
dance  of  the  witness  on  the  2d  Jidy  following,  and  was  n 
served  until  the  8d,  but  it  was  stated  by  the  witness,  th 
no  notice  was  given  him  at  the  time  of  service  that  the  cau 
had  not  been  tried ;  and  we  learn  from  the  judgment  of  ti. 
Court,  that  the  subpcena  only  required  the  attendance  of  ti 
witness  at  a  particular  day,  and  was  not  therefore  likett 
subpcenain  the  present  case,  which  required  the  attendaQ( 
of  the  witness  on  the  first  day  of  the  Court,  **  and  so  froi 
'*  day  to  day,  to  be  and  appear,  until  the  cause  be  tried. 
Burroughs  J.,  in  that  case  says,  "  the  party  applying  (fc 
''  an  attachment)  should  have  gone  further,  and  stated  thi 
''  the  witness  had  notice  that  the  cause  had  not  been  trie 
''  when  he  was  served  with  a  copy  of  the  subpoena."  An 
"  in  order  to  render  the  witness  liable  to  an  attachment, 
''  should  have  been  expressed  on  the  face  of  the  instrumei 
''  that  he  was  required  to  attend  at  the  sittings  after  la 
**  Trinity  term  ;  but  as  a  particidar  day  only  was  inserts 
** therein,  the  Court  cannot  interfere;"  clearly  iutimatin 
as  we  conceive,  that  had  the  subpoena  been  like  that  intl 
present  case  an  attachment  would  have  been  granted.  TI 
case  of  Davis  v.  Lovel  (c),  has  a  strong  bearing  upon  tl 
present  question.  That  was  an  action  against  a  witness  f( 
nonattendance;  the  subpoena  was,  to  appear  **  on  Saturdi 
"  the  81st  day  of  March  then  instant,  and  so  from  day 
'*  day,  until  the  cause  should  be  tried,'*  but  was  not  servi 

(a)  3  Dowl  456.    (b)  1  Bing.  36C  ;  S.  C,  Q  Moore,  8S7.    (c)  7  Dowl  1 
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.  the  2d  April.     The  question  of  the  sufiSciency  of  the       1851. 
ice  came  up  on  demurrer  to  the  replication,  and  judg-     jJ^iJi^ 
t  was  given  for  the  plaintiflf.     In  the  course  of  the    wSlmton. 
iment  of  the  defendant's  counsel,  Parke,  B.,  remarked^ 
le  form  of  the  subpoena  is  not  to  attend  on  the  81st  of 
arch,  but  to  attend  from  day  to  day,  until  the  cause  shall 

tried  :  "  and  afterwards,  in  delivering  his  judgment,  the 
ned  Baron  says  :  **  If  the  subpcena  be  served  so  late 
at  the  party  cannot  appear  on  the  first  day,  then  quoad 
le  first  day,  it  is  an  impossibility,  and  he  cannot  be  ren- 
)red  liable  for  his  default,  but  the  duty  continues  from 
ij  to  day,  until  the  cause  be  tried/'  But  it  is  contended 
k  no  attachment  should  issue,  because  the  witness  and 
ther  person  have  sworn  in  contradiction  to  M^Ewan, 
t  the  original  was  not  shewn  at  the  time  of  service,  that 
witness  went  to  the  Court  as  a  juror  only,  and  tijat  his 
irn  home  was  in  consequence  of  ill  health  ;  but  we  con- 
T  it  is  a  sufficient  answer  to  all  this,  that  the  witness 
epted  and  has  retained  the  conduct  money,  that  M'Ewan 
ars  affirmatively  that  he  did  shew  him  the  original,  and 
i  the  witness  thereupon  immediately  proceeded  to  the 
irt  in  company  with  the  person  who  went  after  and 
poenaed  him,therebyaffording  the  best  possible  assurance 
he  plaintiff,  his  attorney,  and  agent,  that  he  was  present 
ibedience  to  the  process  of  the  Court,  and  that  his  health 

80  far  restored  on  Tuesday  the  17th,  three  days  before 
cause  was  called  on,  that  he  was  away  from  home  on 
inesB,  according  to  the  statement  of  his  wife  to  the  plain- 
's attorney  on  the  evening  of  that  day. 
t  is  impossible  to  view  the  conduct  of  the  witness  in  this 
tier  as  other  than  contemptuous.  In  Blandford  v.  De 
ttei  (a),  Mansfield,  C.  J.,  says  :  "  If  a  witness  from  an 
11  motive  or  from  negligence  and  inattention  absent  him- 
elf,  it  is  a  contempt ;  for  a  person  who  receives  a  process 
f  the  Court  is  bound  to  obey  it."  And  Best,  J.,  in  Barrow 
Bumphreys  (6),  says :  "  Wherever  it  is  distinctly  shewn 
hat  the  party  meant  to  disobey  the  order  of  the  Court, 
)e  is  guilty  of  a  contempt." 

(a)  5  Taunt.  260.  (&)  8  B.  <fc  Aid.  598. 
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1851.  Safficient  has  been  shewn  in  this  case  to  satisfy  us  th9 

Johnson  ^^^  witness,  foF  some  days  io  attendance  under  the  proces 
wiLJLifl^N.  of  the  Court,  afterwards  absented  himself  in  contempt  o 
such  process,  and  from  a  wilful  intention  to  defeat  theendi 
of  justice ;  and  that  in  no  other  way  can  we  more  effectuallj 
advance  the  ends  of  justice  than  by  ordering  the  role  for  ai 
attachment  to  be  made  absolute. 

Bule  absolute. 


SMITH  agaimt  JONES. 

If  part  of  a  ^^  Michaelmos  term  last,  a  motion  was  made  to  set  aside 

few^Theex^  the  judgment  and  execution  in  this  cause  for  irregularitj, 
beretiirned^^  and  that  the  boud  and  warrant  of  attorney,  on  which  tha 
fJreaMcond  judgment  was  signed  should  be  delivered  up  to  be  cancelled, 

execution  is-  ,|  ij>fi  •  •  ai*j 

suesfortbe  ou  the  grouud  of  fraud,  surprise,  misrepresentation  and 
the  latter  exe-  waut  of  Consideration ;  and  that  the  plaintiff  should  deliver 
recite  the       to  the  defendant  bills  of  his  fees  and  disbursements,  in  all 

former  levy,  or 

it  will  be  set    causcs  iu  which  he  had  been  concerned  for  the  defendant, 

aeide  for  irreg- 
ularity, or  one  Rufm  S.  Tren/iolm  in  his  life  time. 

It  is  impro*  '^ 

tomey  to  in-  The  affidavits  in  support  of  the  application  stated  that 
count  against  the  plaintiff,  who  was  an  attorney,  had  been  employed  by 

his  client  

claims  for       Rufus  S,  Trenhohn  to  defend  a  suit  brought  by  one  Broum 

money  lent,  o  ^ 

withprofes-     {q  the  Commou  Pleas,  and  that  on  a  settlement  with  Tren' 

■ional  charges, 

•eourirfbrthe^^'^  in  November,  1847,  shortly  before  his  death,  there  was 
■hOTiw' he  take  *  balance  of  £60  due  the  plaintiff,  and  that  he  had  no 
atS^y  from  farther  dealings  with  Trenholm,  except  to  the  amount  of 
SSt  affo°dkf^'  je3  10«.  That  the  defendant  married  the  widow  and  execn- 
?uStV\)f  tekf  trix  of  Trenholm,  and  in  June,  1848,  paid  the  plaintiff  £77, 
i^xm^e^I-^^  which  he  took  in  payment  of  his  claim  against  Trenh4)lm  anJ 
damMid^and    for  his  services  as  attorney  of  the  executrix  up  to  that  time* 

the  security. 

Where  an  attorney,  without  any  fraudulent  intention,  took  from  his  client  a  warrant  of  attocMfl 
for  costs  of  suits  ana  money  lent,  Ac,  and  for  a  settled  account  due  from  a  former  deeeaeed  cUmfe 
whom  the  defendant  represented,  the  Court  refused  to  set  aside  the  security  Mid  a  Judgmstt^ 


oolarlv  when  there  is  any  question  about  the  amount. 

SsiNMs,  That  if  the  warrant  of  attorney  had  been  taken  for  coits  alone,  the  jadgment  wooU 
hare  been  set  aside. 
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hatthe  plaintiff  was  afterwards  employed  todefend  another      1851. 
lil  brought  by  Brown  against  the  defendant  and  his  wife       ^^ 
I  execntrix,  which  was  tried  in  November ,  1848  ;  that  in       f^^ 
tptmber  previous,  the  plaintiff  requested  to  have  security 
r  the  costs  that  might  be  incurred  in  the  suit,  and  the  de- 
ndant  consented,  and  signed  a  paper  which  the  plaintiff 
ipresented  and  he  believed  to  be  a  bill  of  sale  of  his  cattle. 
hat  the  cause  was  afterwards  tried,  and  resulted  in  favor 
the  defendant,  and  that  he  paid  the  witness  fees.    That 
April,  1849,  he  paid  the  plaintiff  about  £45.     That  in 
jpUmber,  1849,  all  the  defendant's  personal  property  was 
vied  on  and  sold  under  an  execution  in  this  suit,  which 
\s  the  first  knowledge  he  had  of  any  judgment ;  that  he 
is  determined  to  take  proceedings  to  set  it  aside,  but  the 
aintiff  promised  he  should  not  be  called  on  for  any  thing 
rther,  and  he  heard  nothing  more  of  it  until  September 
st,  when  the  sheriff  called  upon  him  with  another  execu- 
m  in  this  cause.     That  he  had  applied  to  the  plaintiff  for 
bill  of  his  costs,  which  he  refused  to  give.     The  judgment 
IB  signed  in  September,  1848,  on  a  bond  and  warrant  of 
tomey,  dated  4th  September,  1848,  conditioned  for  pay- 
sot  of  j£97  Is.  9d.,  with  interest ;  the  amount  levied  under 
e  execution  in  September,  1849,  was  £70  2«.  2^d.,  besides 
eriff's  fees,  and  the  last  execution,  which  was  a  pluries 
fa,,  issued  the  29th  Augmt  last,  contained  no  recital  of 
;  former  levy,  but  was  indorsed  to  levy  £44  8^.  S^d,, 
th  interest  on  £48  16«.  2id.  since  the  22d  June,  1850. 
lis  was  accompanied  by  the  following  memorandum  from 
e  plaintiff  to  the  sheriff,  shewing  how  the  amount  was 
ide  up : — 

Debt, £97     1     3 

Interest  from  4th /S^ejp<ewi6er,  1848         -       10    3    0 


Costs  on  all  Executions, 


Levied, 


One  Execution, 


7  N.B.R. — 12 


£107  4 
6  11 

3 
2 

£113  18 
70  2 

6 
2* 

£43  16 
0  7 

2A 

1 

£44  3 

3} 
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1861.  Palmer  in  support  of  the  motion  contended  :  First.  Tha 

ssnm  the  former  execution  should  have  been  returned  and  file 
7oNE8.  before  this  execution  was  issued;  2  Tidd,  (8th  ed.)  1051 
Wilson  V.  King8ton(a);  and  that  this  execution  should  hai 
recited  the  levy  under  the  former  one.  Oviat  v.  Vyner  {I 
Chapman  v.  Bowlhy  (c).  Secondly.  That  by  the  rule  • 
Michaelmas  term  40  Geo.  3  (d),  attornies  were  required 
deliver  bills  of  costs  to  their  clients  before  demanding  tl 
expenses  of  suits,  and  consequently  that  any  security  tak( 
for  costs  without  the  delivery  of  a  bill  would  be  invali 
Thirdly.  That  an  attorney  had  no  right  to  take  any  seci 
rity  from  his  client  for  codts  while  the  cause  was  dependin 
and  that  any  security  taken  from  a  client  for  future  cos 
was  illegal  and  would  be  set  aside.  Jones  v.  Hunter  (t 
Jones  V.  Tripp  (/).  In  The  Drapers*  Company  v.  Davis  (j 
a  security  given  to  an  attorney  under  such  circumstance 
was  ordered  to  be  delivered  up,  though  the  amount  hs 
been  adjusted  and  allowed  for  seventeen  years.  Tbi 
where  security  was  taken  by  an  attorney  from  bis  cliei 
pending  a  suit,  the  attorney  was  bound  to  prove  the  cons 
deration  for  which  the  security  was  given.  Lewes  v.  ifoi 
gan  (h),  Jones  v.  Thomas  (i).  Fourthly.  That  the  jud| 
raent  was  obtained  by  fraud  and  misrepresentation,  both  a 
to  the  nature  of  the  security,  and  the  sum  for  which  it  wai 
taken. 

D,  S,  Kerr  opposed  the  motion,  and  produced  the  affi 
davit  of  the  plaintiff,  detailing  all  his  transactions  witl 
Trenholm  and  with  the  defendant  and  his  wife — copies  of  th( 
several  accounts  with  those  parties  taken  from  the  plaintifif'i 
books  being  annexed.  The  affidavit  stated,  that  on  th< 
16th  August,  1846,  the  plaintiff  settled  with  Trenholm  aD( 
took  his  bond  and  warrant  of  attorney  for  £50,  the  amoun 
due  the  plaintiff  exclusive  of  the  costs  in  a  suit  brought  b; 
Brown  against  Trenholm,  which  was  omitted  at  the  requea 
of  Trenholm,.  That  after  the  death  of  Trenholm,  in  Augusi 
1847,  the  plaintiff  settled  with  his  widow  and  executrix,  fo 

(a)  2  Chit,  R,  203.  (h)  1  Salk.  818. 

(c)  8  M,  (£:  W,  249  ;  1  Dowl.  N.  S,  83.  {d)  AlUn't  Rtdet,  7. 

(e)  1  Dowl  462.      (/)  Jacob't  R.  322.  (g)  1  Atk.  295. 

(h)  8  r.  (^  J.  280 :  5  Price,  42.  (i)  2  You.  dr  C.  428. 


ainst 

OME8. 


IN   THE   FOUBTBENTH   YeAB   OP   VICTORIA.  179 

professional  business  done  since  the  bond  and  warrant  of      1851. 
ckttorney  were  given,  and  since  TrenholrrCa  death,  when  a      smith 
balance  of  £67  was  due  the  plaintiff,  for  which  he  took  her      ^ 
note.    That  after  the  marriage  of  the  defendant  with  Tren^ 
Aoim 8widow,on  the  ^ihSepteniher^  1848,  the  plaintiff  settled 
^tb  the  defendant,  in  which  settlement  was  included  the 
note  given  by  his  wife,  the  amount  of  the  judgment  against 
Trenholm,  and  £20  as  the  probable  amount  of  costs  in  a 
suit  then  pending,  brought  against  the  defendant  by  Brown, 
which  had  stood  for  trial  at  the  previous  Judy  circuit,  but 
was  adjourned  until  November ;  that  after  giving  credit  for 
several  sums  of  money  paid  by  the  defendant's  wife,  there 
was  a  balance  of  £97  Is.  8(2.  due  the  plaintiff,  for  which  he 
took  a  bond  and  warrant  of  attorney  from  the  defendant, 
and  a  bill  of  sale  of  his  cattle  as  collateral  security,  and  that 
flince  this  settlement  he  had  only  received  from  the  defen- 
dant £44  bs.    That  in  February,  1849,  he  issued  an  execu- 
tion on  the  judgment,  under  which  a  levy  was  made,  but  was 
abandoned  at  the  request  of  the  defendant.     That  in  Sep- 
imher,  1849,  the  plaintiff  sold  and  assigned  the  judgment  to 
one  Knapp,  and  ceased  to  have  any  interest  therein.  That 
after  the  execution  was  issued  in  September  last,  the  plaintiff 
went  to  the  sheriff's  of&ce  with  the  defendant  and  Knapp, 
the  defendant  wishing  to  make  inquiry  about  the  amount 
levied  under  a  previous  execution  issued  at  the  instance  of 
^mpp,  and  that  after  such  inquiry,  it  was  agreed  that  the 
balance  due  was  about  £40,  which  Knapp  agreed  to  give  the 
defendant  time  to  pay  on  getting  security, and  the  defendant 
stated  his  belief  that  he  could  get  a  person  to  join  with  him 
in  a  note  for  the  amount.    This  was  also  confirmed  by 
Knapp*8  affidavit.  The  affidavit  also  stated  that  at  the  time 
the  plaintiff  took  the  bond  and  warrant  of  attorney,  he  fully 
explained  the  nature  of  it  to  the  defendant,  and  that  the 
defendant  never  applied  to  him  for  a  bill  of  costs  or  state- 
ment of  any  kind,  and  never  expressed  any  dissatisfaction 
with  the  judgment. 

It  was  contended,  that  the  charges  of  fraud  and  want  of 
^naideration  were  fully  answered,  and  that  after  the  judg- 
ment had  been  assigned  and  the  defendant  had  been  in 
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1851.  treaty  with  Knappy  it  was  too  late  to  take  objections  to  it 
gjjTTH  As  to  the  execution,  tbough  strictly  it  might  be  proper  fa 
ToiivB.      recite  the  previous  levy,  it  was  not  usual  in  practice  to  d< 

so,  and  the  omission  of  it  was  not  a  ground  for  settini 

aside  the  execution. 

A.  L.  Palmer  in  reply. 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Cour 
After  a  full  consideration  of  all  the  affidavits  and  account 
in  this  case,  the  Court  have  come  to  the  conclusion,  that  th 
charge  brought  by  the  defendant  against  the  plaintiff  c 
having  obtained  the  confession  of  the  judgment  in  quef 
tion  by  fraud,  deception,  and  misrepresentation,  is  whoU 
unfounded.  The  affidavits  of  the  defendant  and  his  wife  o 
this  point  are  not  only  directly  contradicted  by  the  plaintiff 
affidavit,  but  also  by  several  other  affidavits  in  the  caus4 
and  by  all  the  subsequent  proceedings  in  the  case :  indee 
the  defendant  and  his  wife  appear  to  have  sworn  in  a  moi 
reckless  and  repreheuEible  manner.  The  defendant  fin 
swears  positively  to  transactions,  to  which  he  was  not  pex 
sonally  privy,  or  a  party,  and  of  which  he  could  have  D( 
personal  knowledge,  and  his  wife  then  shortly  swears  that  al 
her  husband  has  said  in  his  affidavit  is  true  :  this  ground 
therefore  alleged  for  setting  aside  the  judgment  fails.  Bat 
the  defendant's  counsel  set  up  another  ground,  namely,  that 
the  defendant  was  the  client  of  the  plaintiff,  and  the  subject 
matter  for  which  the  confession  of  judgment  was  given  was 
the  plaintiff's  account  against  him  for  professional  charges 
and  costs  in  business  done  by  the  plaintiff,  as  the  attornej 
and  counsel  for  the  defendant ;  and  had  we  found  this  to  be 
the  case,  we  should  probably  have  felt  called  on  by  the 
authorities  referred  to,  to  set  aside  the  judgment,  notwith 
standing  the  delay  and  subsequent  proceedings  that  hav( 
taken  place.  But  it  appears  by  the  exhibited  accounts  of  thi 
plaintiff,  that  the  subject  matter  of  his  demand  was  com 
posed  partly  of  old  balances  due  to  him  from  RufvM  S 
Trenholm  in  his  life  time,  and  from  Mary  Trenholm,  hi 
widow  and  executrix,  after  his  death,  and  from  the  defen 
dant  after  he  became  the  husband  of  the  said  MaryTrenhob 
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and  acting  executor  in  right  of  his  wife  of  the  Trenholm  es-      1851. 

tate — and  that  the  several  amounts  of  those  balances  were  sstith 
composed  of  monies  lent  and  monies  paid  for  and  on  ac-  jonbs. 
count  of  the  different  parties  at  different  times,  as  well  as 
for  costs  and  professional  services;  and  although  we  cannot 
approve  of  the  system  of  an  attorney  mixing  up  in  an  ac- 
count against  his  client  charges  for  money  paid  and  lent  and 
advanced,  with  his  charges  for  costs  and  professional  fees, 
with  a  view  of  taking  a  confession  of  judgment  as  security 
for  the  whole,  and  though  we  think  that  in  no  case  should 
an  attorney  take  such  a  security  from  his  client  without  that 
client  being  first  advised  to  consult  some  other  attorney  on 
the  subject,  to  examine  into  the  nature  of  the  demand  and 
advise  him  as  to  the  propriety  of  his  giving  such  a  security ; 
yet  looking  at  the  whole  circumstances  of  this  case,  and  the 
fact  of  two  former  executions  having  been  issued  on  this 
judgment,  on  the  last  of  which  it  appears  a  levy  of  £70  in 
part  satisfaction  was  made,  and  paid  without  any  complaint 
or  objection  on  the  part  of  the  defendant  as  to  the  regularity 
or  fairness  of  the  proceeding,  we  are  not  disposed  at  this 
late  day  to  disturb  the  judgment :  But  as  to  the  last  execu- 
tion now  in  the  sheriff's  hands,  which  is  a  pluries  writ,  that 
is  clearly  irregular,  and  must  be  set  aside.  It  appears  the 
preyious  execution,  upon  which  £70  2«.  2d.  was  levied  in 
part,  had  not  been  filed  before  the  subsequent  execution  was 
issued,  and  there  is  no  recital  in  the  subsequent  execution 
of  the  amount  so  levied  on  the  previous  one,  so  as  to  shew 
thereby  what  remained  due ;  and  although  this  may  not  be 
{generally  done  by  attornies,  yet  it  is  the  correct  practice, 
ftnd  when  insisted  on  must  be  pursued,  as  the  proceeding; 
is  irregular  without  it.  Ovmt  v.  Vyner  (a).  Chapman  v. 
^Iby  (b). 

We  find  also  in  examining  the  accounts  there  are  cer- 
tain overcharges  made  by  the  plaintiff  which  are  not  ex- 
plained in  the  affidavits,  and  although  we  acquit  the  plaintiff 
of  any  intentional  fraud  in  making  such  charges,  yet  they 
must  be  deducted  from  the  balance  due  on  the  judgment. 
These  overcharges  are  as  follows  : 

(a)  1  Salk,  818.  (6)  6  M,  &  W.  249. 
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1851.  First.  He  has  charged  in  his  account  against  Ruftu 
Smith  Trenholm  for  jury  fees  paid  by  him  16*.,  and  a  trial  fe( 
joNEB.  £2  68. 8d.,  in  the  action  at  the  suit  of  Brown ;  but  on  looli 
at  the  taxed  bill  of  costs  in  that  cause  subsequently  char| 
we  find  the  jury  fees  and  a  trial  fee  of  three  guineas  chai 
and  allowed.  They  therefore  stand  charged  twice  in 
plaintifiTs  accounts. 

Secondly.  The  plaintiff  has  in  his  subsequent  accoi 
charged  the  defendant  with  £16 10«.  as  the  taxable  cost 
Brown's  first  cause  in  the  Common  Pleas  against  IF.  d 
Trenholm^  after  deducting  witnesses  fees,  which  it  appei 
amounted  to  £&  %8.,  and  that  sum  deducted  from  £21 
2d.,  the  total  amount  of  those  costs,  left  only  a  balanc 
£15  5s  2^.,  instead  of  £16  10«.;  thus  shewing  an  overch: 
of  £1  4«.  lOd.  on  this  item.  Again :  he  charges  £10  6 
paid  to  the  Judge  and  Register  of  probates  for  Mary  J 
holm ;  but  it  appears  by  the  affidavits  of  the  surrogate 
register,  the  amount  he  paid  them  was  only  £8  17s. 
shewing  an  overcharge  on  this  item  of  of  £1  8s.  lOd. 

Thirdly.  He  has  charged  as  the  amount  due  for  pri 
pal,  interest  and  costs  on  his  judgment  against  Rufu 
Trenholm,  up  to  the  4th  Sepfe??i6er,  1848,  when  this  judge 
by  the  defendant  was  given,  the  sum  of  £64  17s.  Id. 
that  judgment  was  given  on  the  15th  August,  1846,  for  i 
the  interest  on  that  sum  from  that  date  to  the  4th  Septej 
1848,  only  amounts  to  £6  8s.  2^.,  making  principal  anc 
terest  only  £56  8s.  2d.,  add  the  costs  of  entering  up  £5  '. 
would  make  the  whole  amount  £61  14s.  2d, ;  thus  she^ 
an  overcharge  in  this  item  of  £3  2s.  lid.  So  again :  he 
charged  for  interest  due  on  Mary  Trenholm's  note  for  J 
from  the  10th  August,  1847,  the  date  thereof,  to  the  dat 
this  judgment,  the  sum  of  £5  17s. ;  but  the  correct  amc 
was  only  £4  5s.  lid. ;  making  an  overcharge  in  this  i 
of  £1  lis.  Id. 

Fourthly.     The  plaintiff  has  charged  for  a  trial  fe 
himself  in  Broicn's  action  against  Mary  Trenholm,  £8 
in  addition  to  the  trial  fees  he  paid  to  the  other  counsel 
ployed ;  but  on  looking  to  the  taxed  bill  of  costs  in  that  c 
we  find  a  trial  fee  of  five  guineas  is  taxed  and  allow< 
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TiiQi)  which  is  included  in  the  taxed  costs  he  has  charged  to  1851. 
tlie  defendant  in  his  account.  The  several  overcharges  in  smith 
the  whole  amount  to  £14  Oa,  id.  jones. 

We  can  give  no  weight  whatever  to  the  assignment  which 
is  alleged  to  have  been  made  by  Mr.  Smith  to  Mr.  Knapp^ 
which  under  the  circumstances  ought  not,  we  think,  to  have 
been  made.  There  appears  to  have  been  no  necessity  what- 
ever for  Mr.  Smith  to  resort  to  any  such  assignment,  and  it 
really  amounted  to  a  bargain  and  sale  of  his  right  to  costs, 
which,  unless  there  be  some  very  good  reason  lor  it,  ought 
not  to  be  made  by  practising  attornies,  especially  when 
there  is  any  question  as  to  the  amount  actually  due. 

The  decision  of  the  Court  therefore  is,  that  the  last  eze- 
cation  now  in  the  sherifiTs'hands  be  set  aside  for  irregularity, 
and  that  the  above  mentioned  sum  of  £14  Os.  4d.  be  de- 
ducted from  the  balance  remaining  due  on  the  judgment, 
and  a  new  execution  may  issue  for  what  then  remains  due. 
The  costs  of  this  application  are  not  awarded  to  either 
party. 

Rule  accordingly  (a). 

(a)  An  aocoont  settled  and  a  necu-  jealonsy  is  not  to  be  treated  as  a 
ri^  taken  by  a  solicitor  from  his  nullity.  Joiut  v.  liobertt,  9  Beav. 
client,  thoagh  to  be   viewed  with    419. 


THE    PRESIDENT,    DIRECTORS    AND    COMPANY  f'SJ'^SJ^^ 
OP    THE    CHARLOTTE     COUNTY    BANK    against 
WILLIAMS. 

Is  Michaelmas  term  last,  S.  li,  Thomson  applied  for  the  wbera  a  con- 
discharge  of  the  defendant,  under  the  provisions  of  the  act  poBse8it'a''of 

ufODortv  has 

relating  to  insolvent  confined  debtors,  18  Vict.  c.  81.  not  offered  to 

r    J     r.  r^    ^  11  .  assign  it  to  thd 

J.  A.  Street^  Q.  C,  opposed  the  motion.  ^^h^^suithe 

The  substance  of  the  affidavits  on  both  sides  is  suffici-  S^iHne/di" 
ently  stated  in  the  judgment  of  the  Court,  which  was  now  IS W^^e-'ai, 
deUvered  by  StSMt*" 

such  deviation 

M.J     . .  has  not  been 

maotwith  any  onfkir  object,  before  he  can  claim  the  assistance  of  this  Court, 
^tsrisnmont  of  property  by  a  confined  debtor  to  a  third  party,  without  notice  to  the  exeon- 
m  ertditor.  in  tmst  for  the  benefit  of  such  of  his  creditors  as  shall  execute  the  trust  deed  within 
fwomoQtbi  from  ite  date  and  release  him,  is  an  undue  preference  within  the  meaning  of  the  act. 


184   .  CASES  IN  HILARY  TERM 

1851.  Carter,  C  J.     This  was  an  application  for  the  discharg 

chablottb  ^'  ^^^  defendant  as  an  insolvent  confined  debtor,  he  havin 
^'^^i^f^  been  confined  at  the  suit  of  the  plaintiffs,  within  the  limits  < 
wiLliamb.  jJj^  Charlotte  County  gaol,  since  August,  1849.  This  appl 
cation  was  first  made  in  Trinity  term  last,  and  then  refuse 
for  want  of  a  full  disclosure  of  the  circumstances;  and  whe 
on  the  present  application,  a  very  lengthy  and  diffuse  affidf 
vit  is  made  by  the  defendant,  his  case  is  by  no  means  bettei 
The  facts,  however,  brought  forward  by  the  opposite  sid< 
unless  they  could  bedenied  or  satisfactorily  explained,  wool 
offer  an  effectual  bar  to  the  relief  sought  for.  One  fa< 
stated  by  the  defendant,  that  in  May,  1849,  he  offered  to  tfa 
plaintiffs  to  assign  all  his  property  and  effects  to  such  pei 
sons  as  the  plaintiffs  and  his  other  creditors  might  direc' 
for  the  benefit  of  all  his  creditors,  is  most  positively  denie 
in  the  affidavit  of  Mr.  Hatch.  The  case  stands  before  m 
therefore,  that  he  made  no  offer  to  the  plaintiff's  called  m 
general  meeting  of  his  creditors,  nor  made  any  fair  and 
just  assignment  of  his  property.  But  on  the  contrary  it 
appears,  that  without  notice  to  the  plaintiffs  he  privately,  on 
the  5th  January,  1850,  while  on  the  limits  in  this  suit  and 
before  any  application  for  relief  under  the  act,  assigned  all 
his  property  except  his  household  furniture  (which  is  still 
unaccounted  for),  to  other  persons.  By  the  schedule  to  that 
assignment,  the  amount  of  good  debts  alone  appears  to  have 
been  much  more  than  sufficient  to  pay  the  plaintiffs'  debt, 
and  the  terms  of  the  assignment  (a)  shew  (for  a  confined 
debtor)  a  most  undue,  unfafr  and  unwarrantable  preference 
of  such  creditors  as  would  come  in  within  two  month( 
and  [give  the  defendant  a  full  discharge,  on  the  chance  o 
what  they  might  get  out  of  the  property  ;  thus  setting  th( 
plaintiffs  and  others  who  might  not  come  into  the  termi 
of  the  deed  at  defiance,  under   the  implied   threat,  tha 

(a)  The  deed,  after  directing  the  have  signed  and  sealed  these  pn 

trustees  to  colleot  the  debts  and  sell  sents,   or  who  shall  sign  and  sei 

the  property,  proceeded  as  follows  :  them  within  two  months  from  tfa 

"  And  after  deducting  the  costs  and  date  hereof  ;  and  secondly  shall  pa 

charges  of  the  trusts  aforesaid,  shall  the  surplus,  if  any  remains,  in  eqoi 

pay  and  apply  the  money  arising  proportions  to  the  other  oreditoi 

therefrom  in  manner  following,  i.e.  named  in  the  schedule  hereto  anntf 

in  the  first  place  shall  pay  and  dis-  ed,  without  distinction  of  priority, 

charge  in  equal  proportions  the  res-  See    M*Farlane   t.    Gordon,    post 

pective  debts  of  all  the  creditors  who  Easter  T. 
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.ey  must  accede  to  those  terms  or  lose  all.    The  defendant  1851. 

•Yien  waits  until  the  two  months  have  expired  before  he  chaulottk 
makes  any  application  for  relief. 


t 


The  sixth  section  of  the  act  expressly  provides,  that  when 
«u  confined  debtor  is  possessed  of  any  money,  debts  or  per- 
sonal property,  he  must  first  offer  the  same  to  the  party  at 
whose  suit  he  is  confined,  before  he  can  be  justified  in  dis- 
posing of  it  to  any  other  person.    This  must  be  done  in  the 
manner  pointed  out  by  the  act.   If  the  debtor  has  not  strictly 
followed  the  course  so  pointed  out,  he  must  shew  clearly 
that  such  deviation  has  not  been  made  with  any  unfair  or 
fraadulent  object,  before  he  can  be  assisted  by  the  equitable 
discretion  of  this  Court.    The  assignment  in  this  caee  has 
not  been  in  accordance  with  any  of  the  provisions  of  the 
law— is  a  complete  fraud  on   the  plaintiffs — and  by  itself 
affords  a  good  reason  why  the  application  should  not  be 
entertained.    Moreover,  the  account  given  by  the  defen- 
dant of  the  assignment  of  logs  and  lumber  to  his  brother  in 
1848,  is  by  no  means  satisfactory.     That  property,  by  his 
own  statements,  amounted  to  the  probable  value  of  £500  or 
^600,  and  he  only  makes  out  his  brothers  liabilities  by 
indorsements  to  £267  lOs.      He  does  not  shew  that  his 
brother  has  ever  to  this  day  paid  any  one  of  these  liabilities, 
or  been  called  on  to  do  so.     On  the  contrary,  it  appears, 
that  all  these  notes,  except  that  for  £80  in  the  Charlotte 
County  Ba,nk,  were  intended  to  be  provided  for  out  of  the 
insurance  effected  by  the  creditors  on  a  ship  in  Boston^  and 
'or  aught  that  appears,  may  have  been  paid  out  of  that  fund* 
..    The  only  amount  he  shews  actually  paid  by  his  brother  is 
^    some  small  debts,  the  precise  amount  of  which  he  does  not 
state. 

In  addition  to  all  this,  it  appears  by  the  affidavits  of 
Uesars.  Hatchy  Rodgers  and  Whitlockf  that  so  late  as  Sep- 
kmber  and  October  last,  the  defendant  was  in  the  actual 
poeaession  of  money  to  the  amount  of  £392,  which  he 
obtained  in  specie  from  the  plaintiffs'  bank  in  exchange  for 
iheir  notes  daring  these  two  months.  This  is  another  mat- 
ter which  would  require  a  very  clear  and  satisfactory  ex- 
planation. 


County  Hank 
against 

WlLLlASffl. 
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1851.  The  case  abounds  in  so  many  circumstances  of  fraud, 

Charlotte   ^0  Say  the  Icast,  of  strong  suspiciou  of  fraud,  that  we  mu 
^^%^T^t^^  dismiss  the  application  with  costs. 
'^^^^^^"'^-  Rule  accordingly  (a). 

(a)  A  further  application  was  made  that  of  obtaining  the  specie,  wc 
in  Easter  term,  in  which  the  objec-  explained  ;  and  the  defendant  w 
tions  to  this  motion,   particularly    discharged. 


UPTON  against  PINGREE  and  Anotheb. 

a'laniUord"^^  Gase.  The  declaration  stated  that  before  and  at  th 
nant  for  ne^i'-  time  of  Committing  the  grievances  thereinafter  mentioned 
fime toRetwet the  plaintiff  was  seized  in  his  demesne  as  of  fee  of  a  certai) 
inoonReqaenoe  store  and  wharf  with  the  appurtenances  in  the  parish  of  Sain 

of  which  the  ^*  .  *^ 

landlord  B  pro-  Stephen,  and  on  the  iQt  March,  18:15,  demised  the  same  to  th 

pertywasbaru- 

ed.  the  jury      defendants  for  the  term  of  four  years  from  the  Ist  May,  thei 

were  directed  •'  i 

that  to  render  noxt ;  that  the  defendants  afterwards,  to  wit,  on  the  lOt! 

the  defendant  '  ' 

be^iuy  of"'*  ^^^y*  1845,  entered  into  and  upon  the  said  store  and  whai 
cen^.'and  that  ^^  demised,  and  became  possessed  thereof  for  the  said  ten 
thl'dangw of**' 80  granted  to  them,  and  that  during  the  continuance  of  th 
fhne^et^he  demise  and  whilst  the  defendants  were  so  possessed  of  th 
?towS  H  w?th.  store  ami  wharf,  to  wit,  on  the  4th  May,  1848,  through  tl 
dhfa'^aSe  to  gross  negligence  of  the  defendants,  a  fire  broke  out  in  tl 
tbe^itor[^b^  store  and  on  the  wharf,  and  totally  burnt  and  consume 
taken  Bach  ordi-  them,  whereby  the  plaintiff  was  greatly  injured  and  aggrieTC 
itgotwetb/an  in  his  rcversiouary  estate  and  interest  in  the  said  wharf  ar 

unusually  high    .  t»,  ^         .,x 

tide,  he  would  store.     Ploa,  uot  guilty. 

not  be  liable:  °         "^ 

i^'it^ito-**^*  A*  *l^e  trial  before  Street,  J.,  at  the  Charlotte  circuit  i 
SiJecMo^  was  Nm-ember  last,  it  appeared  that  the  plaintiff  had  let  a  wha 
^^S^^,  That  ^^^  store  to  the  defendants  for  the  term  mentioned  in  tl 
fet^M  L'^ltora  declaration,  and  that  the  lease  contained  a  covenant  by  tl 
whioh^fhad°  defendants  to  surrender  the  property  to  the  plaintiff  at  tl 
ticeto store^'  end  of  the  term  in  good  repair,  ''risk  of  fire  and  all  oth 
defendlnt^B  ^  "  God's  accideuts  excepted."  The  defendants  dealt  in  lis 
was  not*iiabie  and  had  a  large  quantity  in  barrels  piled  upon  the  wha 
tent  a«  if  the  ~  agaiust  the  end  of  the  store,  under  a  shed  which  they  hf 

letting  had  °  ' 

been  of  the 

store  only  for  the  ordinary  purpose  of  storing  goods,  and  he  had  placed  the  lime  there  without  i 

plaintiff  s  aseent. 
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or  the  purpose.  A  part  of  the  warf  overflowed  by  1861. 
tides,  and  in  order  to  keep  the  lime  out  of  the  way  of  upton 
iter,  the  defendants  had  placed  pieces  of  deal  and  pinqrxb. 
s  over  the  floor  of  the  shed,  upon  which  the  barrels 
,  and  had  given  directions  to  the  persons  who  brought 
Qe,  to  pile  it  so  that  it  would  be  secure  from  the  water, 
in  the  morning  of  the  4th  May^  1848,  a  fire  broke  out 
end  of  the  store  to  which  the  shed  was  attached,  and 
3ared  that  it  must  have  been  occasioned  by  the  tide  of 
evious  night  (which  was  a  very  high  one)  overflowing 
barf  and  the  floor  of  the  shed,  whereby  the  lime  got 
id  slaked,  and  produced  the  combustion  by  which  the 
B?as  destroyed.  The  defendants  also  said  the  lime  was 
use  of  it.  They  had  a  large  quantity  of  goods  in  the 
at  the  time,  uninsured,  and  lost  upwards  of  £150 
by  the  fire.  There  was  conflicting  evidence  whether 
le  on  that  occasion  was  unusually  high  or  not,  but  it 
roved  that  it  had  only  been  known  to  flow  over  where 
me  was  piled  once  or  twice  in  the  course  of  several 
It  also  appeared,  that  it  had  been  the  practice  to 
lime  upon  the  wharf  before  the  defendants  leased  it ; 
rhen  the  plaintiff  occupied  the  store,  lime  had  occa- 
ly  been  piled  against  the  side  of  it,  upon  the  wharf, 
in  unusually  high  tides  the  water  had  been  known  to 
>w ;  that  the  plaintiff  knew  the  defendants  were  buil- 
he  shed,  under  circumstances  that  left  no  doubt  of  bis 
aware  that  it  was  intended  for  a  lime  shed,  and  that 
^rwards  passed  through  it,  when  lime  was  stored  in  it, 
be  must  have  known,  but  did  not  object  to ;  and  that 
;he  shed  was  built,  the  defendants  had  requested  the 
ifi  to  make  an  allowance  for  the  expense  of  it,  which 
ised,  saying  they  had  built  it  for  their  own  convenience 
ley  might  take  it  away  when  their  lease  expired. 

I  learned  Judge  directed  the  Jury,  that  to  entitle  the 
iff  to  recover  he  was  bound  to  prove  what  the  law 
d  wilful  or  voluntary  negligence  in  the  defendants, 
would  amount  to  gross  negligence.  That  they  should 
isfied,  first,  that  the  fire  was  occasioned  by  the  lime  ; 
dly,  that  the  defendants  were  aware  of  the  danger  of 
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1851.      storing  lime  in  the  shed  where  it  was  liable  to  be  wet  bj  tbi 
{^,;7      tide,  and  yet  negligently  allowed  it  to  be  stored  there  with- 
pfNuk'KK.     oat  taking  ordinary  and  due  care  to  have  it  raised  beyond 
the  reach  of  the  tide ;  and  if  they  were  satisfied  there  wu 
such  gross  negligence,  the  plaintiff  was  entitled  to  reeoFer. 
But  if  on  the  other  hand,  the  defendants  were  not  awareof 
any  danger,  from  the  circumstance  of  ordinary  spring  tidai 
not  overflowing  that  part  of  the  wharf,  and  from  the  fact  of 
its  having  been  usual  to  store  lime  on  the  wharf  without 
accident,  and  they  had  taken  the  ordinary  and  usual  care  in 
storing  it,  by  placing  plank  and  boards  under  it  to  keep  it 
out  of  the  water,  and  the  accident  was  occasioned  bytt 
unusual  and  unexpected  high  tide,  they  would  not  be  guilfy 
of  such  gross  negligence  as  would  entitle  the  plaintiff  to 
recover.     The  jury  found  for  the  defendants. 

The  Sdicitor  General  moved  for  a  new  trial  on  a  former 
day  in  this  term,  on  the  ground  of  misdirection.     By  com- 
mon law  the  tenant  was  liable  for  waste  in  case  of  accidental 
fire,  where  the  estate  was  cast  upon  him  by  law — as  the 
tenant  in  dower  and  by  the  curtesy.    The  statute  of  fflon- 
cester  made  all  tenants  for  life  or  years  liable  in  the  same 
way ;  4  Kent's  Com.  81,  Co.  Litt  58  b.;  until  the  statute  of 
6  Anne^  c.  81,  altered  the  law  by  declaring  that  no  action 
should  be  maintained  against  a  tenant  for  any  injury  occa- 
sioned by  an  accidental  fire.  2  Bla.  Com.  281.  But  it  might, 
if  necessary,  be  argued  that  this  statute  does  not  extend  to 
this  country,  and  therefore  the  question  remains  as  it  wit 
at  common  law,  by  which  any  kind  of  burning  was  wasta* 
Com.  Dig.  "  Waste  *'  (D.  2).      This  was  not  an  accidental 
fire  which  could  not  be  accounted  for,  but  it  arose  fron 
negligence  in  the  care  of  an  article  known  to  the  defendant! 
to  be  of  a  combustible  nature,  and  requiring  peculiar  caret 
and  therefore  if  the  statute  of  Anne  is  in  force  here,  it  wouU 
not  apply  to  this  case.      FUliter  Phippard  (a.)     If  a  mas 
well  knows  that  certain  consequences  will  be  produced  1^ 
his  acts,  his  doing  those  acts  is  gross  negligence ;  if  his  aeb 
may  produce   certain  consequences  it    may  be  ordinaij 
negligence.      Ordinary  negligence  is  the  want  of  ordintij 

(a)  12  Jur.  202. 


IN   THE   FOUBTEENTH   YbaR   OP   VICTOBIA.  189 

liligence  (a).     FiUiter  v.  Phippard  shews,  that  to  entitle      1851. 
be  plaintiff  to  recover  in  a  case  of  this  kind  it  is  only  neces-      upton 
nry  to  prove  the  want  of  ordinary  diligence.  In  Vav^han     f^orke. 
T.  Menlove  (6),  which  was  an  action  to  recover   damages 
for  property  destroyed  in  consequence  of  the  igniting  of 
the  defendant's  hay-rick,  it  was  left  to  the  jury  to  say 
whether  the  defendant  had  acted  as  a  man  of  ordinary  skill 
tnd  prudence  would  have  acted,  or  whether  by  his  negli- 
gence and  carelessness  the  plaintiffs  property  had  been 
eonsmned.    If  the  injury  was  occasioned  by  bis  injudicious 
want  of  care  he  was  liable.      The  plaintiff  here  complains 
that  the  jury  were  directed  that  there  must  be  gross  negli- 
gence to  make  the  defendants  liable.    AH  that  the  plaintiff 
had  to  prove  was  negligence,  and  that  the  defendants  did 
what  a  prudent  man  might  have  known  would  create  danger. 
Can  it  be  said  that  putting  a  large  quantity  of  lime  in  a 
eituation  where  water  might  reach  it,  was  the  act  of  a  man 
of  ordinary  prudence,  or  that  the  fire  was  not  occasioned  by 
the  injudicious  want  of  care  of  the  defendants?    They 
might  choose  to  risk  their  own  property,  but  the  care  a  man 
takes  of  his  own,  is  not  the  test  of  negligence. 

Cur.  adv.  vxdt. 
Pabebb,  J.,  now  delivered  the  judgment,  in  which  he  said 
that  His  Honor  the  Chief  Justice  concurred.  We  are  all  of 
(q[)inion  that  the  verdict  in  this  case  should  not  be  disturbed. 
It  has  not  been  contended  indeed  that  the  verdict  can  be  ob- 
jected to,  if  the  jury  were  properly  instructed  on  the  question 
of  negligence,  and  the  objection  urged  by  the  Solicitor  Oe- 
wemZ  in  moving  for  the  rule  is  really  narrowed  down  to  this  : 
fiiat  there  were  certain  expressions  in  the  learned  Judge's 
charge,  calculated  to  mislead  the  jury  as  to  the  extent  of 
negligence  necessary  to  make  the  defendants  liable  for  the 
damage  sustained.  Had  these  expressions  stood  alone,  there 
might  possibly  have  been  some  ground  for  the  objection, 
'hit  they  were  joined  with  others  clearly  shewing  the  mea- 
Bmg  intended  to  be  conveyed ;  and  in  the  closing  part  of  the 
banied  Judge's  charge,  the  law  was  so  fully  explained  as  to 

{ai  See  Story  on  Bailm.  $.  17,  where     are  defined  to  be  ordinary,  leee  than 
be  different  degrees  of  negligence     ordinary,  and  more  than  ordinary. 

(5)  IC.&P.  525 ;  8  Bing.  N.  C.  468. 
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1851.       Uave,  in  our  opinion,  no  reasonable  doubt  on  the  minds  o 

uptok      ^^^  i^U  *s  to  the  legal  principles  by  which  they  were  tob 

PiMOREK.     governed,  in  reference  to  which,  the  facts  arising  on  i 

great  mass  of  evidence  were  fully  submitted  to  them,  ani 

were  undoubtedly  for  their  consideration.   The  jury  was  i 

special  jury,  and  we  think  no  fault  can  be  found  with  thei 

verdict,  nor  have  we  any  reason  to  believe  another  jar. 

would  come  to  a  different  conclusion.    The  case  of  Vaugha 

V.  Menlove  (a)  was  much  in  point,  and  the  decision  of  tb 

Court  of  Common  Pleas  in  that  case  was  adopted  by  th 

learned  Judge  in  guiding  the  jury  on  the  question  of  negli 

gence,  and  we  think  fully  warranted  the  direction  givei 

The  case  referred  to  from  the  Jurist  does  not  lay  down  an 

different  rule.    We  are  free  to  admit  that  had  the  lettin 

in  this  case  to  the  defendants  been  merely  of  the  store  fo 

the  ordinary  purposes  of  storing  goods  therein  for  sale,  an 

they  had,  without  the  privity  or  assent  of  the  plaintiff,  mad 

an  addition  thereto  on  a  piece  of  land  adjoining  thereto  an 

forming  part  of  the  demised  premises,  and  therein  store 

such  an  article  as  lime,  it  might  have  called  for  a  differei 

consideration ;  for  then  probably  the  defendants  might  I 

made  liable  for  all  consequences,  on  a  declaration  proper! 

setting  out  the  gravamen ;  but  here  the  store  was  let  wit 

a  wharf  on  which  it  had  been  a  practice  to  land  and  stoi 

lime,  and  the  shed  wherein  the  lime  was  deposited  was  pi 

up  with  the  express  or  implied  assent  of  the  plaintiff,  fc 

the  avowed  purpose  of  being  so  used.   Admitting  then  tlu 

the  defendants  were  bound  to  be  aware  of  the  effect  of  wate 

upon  lime,  and  to  know  also  that  at  certain  seasons  and  i 

certain  states  of  the  weather,  the  tide  would  be  liable  to  rii 

beyond  the  ordinary  height  of  spring  tides,  and  to  guai 

against  such  contingency;  the  question  would  then  come  u 

First,  Whether  such  care  and  caution  were  used  in  storii 

the  lime,  as  a  prudent  man  with  reference  to  such  circus 

stances  might  be  expected  to  adopt ;  and  secondly,  Whethi 

the  damage  has  been  incurred  in  the  absence  or  for  tl 

want  of  such  precaution ;  or  was  occasioned  by  such  a 

extraordinary  height  of  tide,  as  the  defendants,  acting  wit 

(a)  8  Bing.  N.  C.  46S. 
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proper  care,  caution  and  foresight,  could  not  have  been      1851. 
expected  to  anticipate.  upton 

agaiiut 

Kow  these  points  were  correctly  submitted  to  the  jury,     pinoree 
who  have  found  for  the  defendants.     There  was  not  the 
alightest  imputation  or  suspicion   of    mcda  fides  : — the 
defendants   were  large  sufferers   by  the   same   calamity. 

The  case  must  here  have  an  end,  and 

The  rule  for  a  new  trial  be  refused. 


Doe  on  the  demise  of  M'KAY  and  Others  against  ALLEN. 

Ejectment   for   land  in    the  county  of   Westvwrland^Qf^^^^f^l^ 
tried  before  Carter,  J.,  at  the  circuit  for  that  county  in  S\hS'^2?'® 
My  last.    The  lessors  of  the  plaintiff  claimed  as  the  heirs  ^vecbmten 
oi Archibald  MKay,  the  eldest  son  of  Aleoainder  if iTay, ^u!*tookpo». 
seoior,  to  whom  the  land  in  question  was  granted  in  1810,  fand^uid  ez-^ 
tnd  who  had  died  intestate  thirty  nine  years  before  the  trial,  omiershipover 
leaTJng  five  children,  Archihald,Al€xander,Margaret,  Cathe-  uutn  ism, when 
nne,  and  Sarah,    Margaret  married  Alexavder  Boyce,  and  to  the  defen- 
Catherine  married  Ravisay.    Immediately  after  his  father's  wards  occupied 

J    11      j»  7  1  -,  1  .  *,,**•    Held,  that 

<imh,  Alexander,  the  second  son^took  possession  of  the  lot,  ^«  p«»8«««on 

,  *  '  was  not  limit- 

wmch  was  then  in  wilderness,  made  improvements  upon  it»  Jfa^^JfaSJ^" 
and  exercised  acts  of  ownership  over  the  whole  of  it  until  ovw  ^the^wtoie 
8ome  time  in  the  year  1824,  when  he  gave  it  up  to  hisJ^JJ^^^J'***'- 
illegitimate  son,  Edward  WKay.  Edward  improved  it,  and  Jfthe^heiJl^f* 
lived  upon  it  until  May,  1837,  when  he  conveyed  to  the^^^^^^^Vbv 
uefendant.  An  unregistered  deed  poll  was  given  in  evidence  umitStiSM 
on  the  part  of  the  defendant,  dated  the  10th  August,  1824,teredSSS^^" 
purporting  to  be  a  conveyance  of  the  land  in  question  from  operates  as  a 
Alexander  M" Kay,  Alexander  Boy ce  and  wife,  Ca^A^rmevludeeisin* 
Sammy,  and  Sarah  M' Kay, to  Edward  MKay,eLud in  which  Si?l?ime r^he 
It  was  described  as  land  **  which  fell  to  us  by  way  of  heir- iion  immedi- 
"Bhip,and  granted  to  our  father,  Alexander  MKay,  senior."  may  operate  as 

tr»  a  feoffment,  as 

ioe  names  of  Alexander  if  Kay  and  Boyce  and  wife  were^^^wyo'  ^^^^^ 

.       M     J  .        ,       ,  mayoepre- 

WDscnbea  to  the  deed,  but  it  was  only  proved  to  have  been  fo  ™®*csMS8ion 
executed  by  Alexander  MKay.  """^  ^'"'"^  *'''* 

l^he  learned  Judge  directed  the  jury  that  the  lessors  of 
the  plaintiff  had  made  out  B,prima  facie  title  as  the  heirs  of 
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1861.  Archibald  MKay,  which  would  entitle  them  to  recover  U 
Doe  <iem.  Undivided  shares  of  the  lot,  unless  their  right  was  barred  I 
fqaintt  the  statute  of  limitations,  which  he  thought  would  be  tl 
case,  if  Edward  ATKay  had  taken  possession  of  the  who 
lot  more  than  twenty  years  before  the  action  was  brougb 
and  that  such  possession  was  open,  notorious  and  exclusiv< 
in  that  case  he  would  have  title  to  the  whole.  The  jui 
found  a  verdict  for  the  defendant. 

In  Michaelmas  term  last,  A.  L.  Palmer  obtained  a  ra] 
nisi  for  a  new  trial ,  on  the  grounds  of  misdirection,  and  thi 
the  verdict  was  against  law  and  evidence.  The  act  6  Wn 
4,  c.  43,  Doe  v.  Craft  (a),  Doe  v.  White  (6),  were  cited. 

D,  S.  Kerr  shewed  cause  on  a  former  day  in  this  term.  I 
the  possession  of  Alexander  WKay,  junior,  was  an  adverse 
possession,  the  statute  of  limitations  began  to  run  against 
Archibald  M*Kay  about  thirty  nine  years  ago,  and  there- 
fore his  title  and  that  of  the  lessors  of  the  plaintiff,  who 
claim  under  him,  is  barred.  Alexander  occupied  the  whole 
lot  as  completely  as  wilderness  land  is  ever  occupied,  and 
had  such  a  poasesaio  pedis  as  would  have  given  him  a  title 
to  the  whole,  even  if  his  original  entry  had  been  wrongful. 
But  it  was  not  so.  He  entered  under  a  claim  of  right 
and  not  as  a  wrong  doer  who  gains  his  possession  inch  b] 
inch.  No  doubt  where  a  party  enters  wrongfully,  he  hai 
to  make  out  affirmatively  that  he  had  possession  of  what  h( 
claims,  but  if  a  party  enters  under  a  claim  of  right,  he  is  no 
tied  down  to  his  actual  occupancy :  the  possession  of  a  par 
is  deemed  the  possession  of  the  whole,  because  the  la^ 
adjudges  him  to  be  in  possession  who  has  the  right.  8  Stan 
Evid.  1100,  Merritt  v.  Qiiinton  (c).  Edward  M^Kay  stoa 
in  the  place  of  his  diMQQ^iot  Alexander ^  and  would  be  entitle 
to  claim  whatever  his  ancestor  would.  [Garteb,  C.  J 
How  do  you  connect  the  title  of  Edward  with  Alexande 
M* Kay,  junior?}  He  gave  up  the  possession  of  the  whol 
lot  to  Edward,  not  merely  that  part  which  he  had  improved 
his  object  was  to  carry  out  the  original  intention.  Th 
object  of  the  deed  was  to  define  Edward's  possession — t 
shew  that  it  extended  over  the  whole  lot.     It  was  not  pn 

(a  1  Kerr,  546.  {h)  1  Kerr,  696.  (c)  Bert,  R.  214. 
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Ln  evidence  to  make  out  his  title.     The  character  iu  which       1851. 

A.lu<inder  AT  Kay,  junior,  OQcupiei  the  lot  is  also  material,  Doeaem 
and  as  he  occupied  for  the  express  benefit  of  Edward,  and  y«,*;i'J 
not  for  the  benefit  of  the  heirs  of  his  father,  the  case  comes 
exactly  within  the  provision  of  the  twelfth  section  of  the 
act  6  Fm.  4,  c.  43,  which  declares,  "  That  when  any  one 
''or more  of  several  persons  entitled  to  any  land  as  coparce- 
*'ners,  joint  tenants  or  tenants  in  common,  shall  have  been 
*' in  possession  or  receipt  of  the  entirety,  or  more  than  his 
''or  their  undivided  share  or  shares  of  such  land  or  the 
"profit  thereof,  for  his  or  their  own  benefit,  or  for  the  be- 
"  nefits  of  any  person  or  persons  other  than  the  person  or 
"persons  entitled  to  the  other  share  or  shares  of  the  same 
"land,  such  possession  or  receipt  shall  not  be  deemed  to 
"have  been  the  possession  or  receipt  of  or  by  such  last 
"mentioned  person  or  persons  or  any  of  them."  Alexan- 
der ir  Kay,  junior ,  was  entitled  to  an  undivided  sixth,  but 
he  had  the  possession  of  the  whole  for  the  benefit  of  Edward. 

A.  L  Palmer  contra.  Where  a  person  has  the  right  to 
\  land,  his  possession  of  it  is  presumed  to  continue  until  some 
other  person  is  shewn  to  be  in  the  actual  possession.  Doe 
V.  Craft  (a).  Here,  prima  facie,  the  lessors  of  the  plaintiff 
were  in  possession,  for  though  by  the  twelfth  section  of  the 
statute  of  limitations  the  entry  of  one  heir  does  not  enure  to 
I  the  benefit  of  another,  it  does  not  enure  to  his  disadvantage. 
I  The  possession  mentioned  in  the  act  never  can  mean  a  con- 
fltractive  possession,  because  the  person  in  possession  must 
have  ''more  than  his  undivided  share,'*  and  how  can  he 
bave  that  unless  he  has  the  actual,  exclusive  possession  of 
the  whole  ?  To  defeat  the  right  of  the  other  heirs  there 
mast  be  such  an  exclusive  possession  as  to  amount  to  an 
actual  ouster — the  possession  must  be  full,  and  of  the  whole 
land  in  fact.  But  be  this  as  it  may,  the  deed  of  1824  is  a 
Cognition  of  the  right  of  the  lessors  of  the  plaintiff  as  the 
^^ix%ol  Alexander  M* Kay,  senior,  within  the  thirteenth 
•ection  of  the  act.  It  is  an  acknowledgment  of  title,  signed 
by  Alexander  M* Kay,  junior,  the  person  in  possession,  and 
^^lies  his  possession  enure  as  the  possession  of  the  other 

(a)  1  Kerr,  546. 
7  K.B.B. — 18 
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1861.  heirs.  The  only  evidence  of  the  intention  of  the  Grown 
Doe  dam.  the  grant  to  the  grandfather  of  the  lessors  of  the  plainti 
o^fMC  Their  father  as  the  eldest  son  of  the  grantee,  was  entiti 
to  two  shares  of  the  property.  The  deed  declares  tk 
the  grandfather,  under  whom  the  lessors  of  the  plaint 
claim,  had  the  right  to  the  land,  and  that  it  descended 
them  as  the  heirs.  The  five  persons  named  iu  the  dec 
undertake  together  to  convey  the  whole,  and  each  one  onl 
undertook  to  convey  his  or  her  right  to  the  whole ;  bu 
whatever  the  effect  of  a  deed,  being  only  executed  by  oneo 
tlie  grantors,  might  be,  this  deed  not  having  been  registered 
is  inoperative  to  pass  any  estate.     Doe  v.  jUTFadden  (a). 

Cur,  adv,  vull 

Garter,  G.  J.,  now  delivered  the  judgment  of  the  Conrt 
In  this  case  we  see  no  reason  to  disturb  the  verdict  for  tb< 
defendant.  We  are  clearly  of  opinion  that  the  priTnafacu 
title  of  the  lessors  of  the  plaintiff  as  the  heirs  of  Archibak 
M'Kay  to  the  two  shares,  which  descended  to  him  as  th 
eldest  son  of  Alexander  M'Kay,  senior,  the  grantee  of  tb' 
lot  in  question,  is  sufficiently  answered  by  the  statute  o 
limitations.  After  the  death  of  Alexander  M'Kay,  senioi 
thirty  nine  years  ago,  his  son  Alexander  M* Kay,  junioTf  on 
of  his  heirs,  took  possession  of  the  lot,  to  one  sixth  of  whici 
he  had  a  clear  and  indisputable  title.  There  was  nothing  i 
the  circumstances  of  his  possession  to  shew  that  he  inten()e 
merely  to  take  possession  of  his  undivided  one  sixth,  but  o 
the  contrary,  he  exercised  acts  of  ownership  over  the  whol 
lot,  at  his  own  will  and  pleasure.  This  we  must  consider  a 
an  actual  possession  in  Alexander  M* Kay,  junior,  of  tl 
whole  lot,  he  taking  possession  under  a  title  which  gave  bii 
a  right  to  a  possession  of  an  undivided  one  sixth  in  every  pa: 
of  the  lot,  and  evidently  not  limiting  his  possession  in  an 
way,  and  that  possession  being  acquiesced  in  and  not  di 
turbed  by  any  other  party.  This  possession  of  AleocandA 
M*Kay/]\inioY,  continued  until  Edward  M'Kay  took  posse 
sion,  either  before  or  soon  after  the  deed  of  1824.  That  de< 
professes  to  convey  the  whole  lot,  and  recognises  no  title 
Archibald  M*Kay  or  his  heirs,  and  was  executed  by  Alt 

(a)  Bert,  R,  153. 
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ander  M*Kay,  junior.  If  Edward  was  in  possession  at  the      1851. 
time  of  this  deed,  it  would  operate  as  a  release ;  if  he  took     Doe  <\em. 
possession  immediately  after,  it  would  operate  as  a  feoffment,      ^a^t 
asliyeryof  seisin  would  be  presumed  after  so  long  a  posses- 
sion, and  one  or  other  of  these  was  certainly  established. 
EdvKird  M'Kay'a  title  was  conveyed  to  the  defendant,  who 
has  continued  in  possession  ever  since.     This  continuous 
possession  for  a  period  of  more  than  twenty  years,  we  think, 
gives  the  defendant  a  good  title  to  the  land  in  question, 
and  entitles  him  to  retain  the  verdict. 

Bule  discharged. 


MEADE  agaiTiet  DOHERTY  and  Another. 

Assumpsit.     The   declaration  stated  in  substance,  that  ^^^^•{J'Jf^f * 
whereas  on  the  23d  March,  1848,  the  plaintiff  had  agreed  8ffC?h?Le''" 
toenter  the  service  of  the  defendants  as  a  general  salesman  ann?a?saiary. 
in  their  establishment  at  Saint  John,  for  three  years  from  SntSTst^"^ 
that  date,  and  to  attend  at  their  place  of  business  from  its  dSSii^'^m 
opening  to  its  closing,  the  defendants  agreed  to  pay  bim  an  dent'causeb'e. 
ftnnual  salary,  commencing  on  the  1st  April,  1848,  namely,  the  second 
;    ^sterling  for  the  first  year,  £60  sterling  for  the  second  that  the  plain. 
.    year,  and  £70  sterling  for  the  third  year.     Averment,  that  mediate  right 
:    the  plaintiff  did  enter  into  the  defendants'  employ  in  the  breach  of  the 

I  1.      .^  agreement,  in 

i    capacity  aforesaid,  and  so  continued  from  the   day   first  ^wch  he  was 

^  '^  ''  entitled  to  re- 

\    mentioned  until  the  26th  January,  1850,  and  performed  ?or  JJelSS'JSI" 
•II  things  that  were  to  be  done  on  his  part,  and  was  willing  ^^^®^^fjjj 
h)  continue  in  their  service  during  the  remainder  of  the  Ind  wm  Soi*^*' 
term  agreed  upon,  of    which   they  had   notice;   yet  the j/jJ^^^J^^J^^^e 
defendants  not  regarding,  &c.,  before  the  termination  of  muIaS' *^*  *^^** 
the  period  agreed  upon,  to  wit,   on  the  26th  January, 
1850,  wrongfully  dismissed  the  plaintiff  from  their  employ, 
fa*   There  was  also  a  common  count  for  wages.     Piea, 
the  general  issue  to  the  special  counts,  and  £88  paid  into 
Court  on  the  common  count. 

M  the  trial  before  Street,  J.,  at  the  Saint  John  circuit 
^  ^yiguH  lasti  it  appeared  that  the  plaintiff  had  been 
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1851.  employed  by  the  defendants  on  the  terms  stated  in  the 
mkadh  claration,  and  bad  continued  in  their  service  until  the  2 
DoRKBTT.  January^  1850,  when  they  dismissed  him.  Before  bring 
the  action  he  gave  them  notice  of  his  willingness  to  se 
the  remainder  of  the  term,  but  they  refused  to  receive  hi 
and  being  threatened  with  an  action,  told  him  to  take 
own  course.  It  was  admitted  that  the  money  paid  i! 
Court  would  cover  the  wages  due  to  the  plaintiflF  up  to  t 
time  of  his  dismissal,  but  bis  counsel  claimed  dama^ 
for  breach  of  the  agreement,  and  contended  that  the  ja 
had  a  right  to  consider  what  the  plaintiff  would  have  earn 
if  he  had  continued  in  the  defendants'  service  to  the  end 
the  three  years.  The  defence  was  that  the  plaintiff's  co 
duct  justified  the  dismissal,  but  this  was  distinctly  negativ 
by  the  jury.  The  action  was  brought  in  February^  185 
soon  after  which  the  plaintiff  got  employment,  in  which 
continued  until  a  short  time  before  the  trial. 

The  learned  Judge  directed  the  jury  that  if  there  was  n 
sufficient  cause  for  dismissing  the  plaintiff  there  had  been 
breach  of  the  agreement,  and  a  right  of  action  accrued ;  b 
as  he  was  paid  up  to  the  day  of  his  dismissal  he  would  on 
be  entitled  to  nominal  damages,  his  salary  not  being  d 
until  the  end  of  the  year.  That  the  measure  of  damag 
was  the  injury  the  plaintiff  had  sustained,  and  he  could  d 
recover  damages  for  an  injury  he  might  sustain ;  the  acti> 
was  therefore  brought  too  soon.  But  if  they  should  deU 
mine  to  find  for  the  plaintiff  anything  beyond  nomic 
damages,  then  the  measure  of  damages  would  be,  by  fii 
ascertaining  the  amount  the  plaintiff  would  have  been  e 
titled  to  receive  for  the  whole  term  agreed  on,  and  deduct! 
therefrom  such  sum  as  he  had  or  might  have  received  frc 
employment  elsewhere  during  the  intervening  period,  a 
what  they  considered  he  might  still  earn  up  to  the  expirati 
of  the  term.    The  jury  found  for  the  plaintiff — damages  £1 

In  Michaelmas  term  last,  Hazen^  Q.  C,  obtained  a  ri 
nitt  for  a  new  trial,  on  the  ground  that  the  verdict  n 
against  law,  evidence,  and  the  Judge's  charge ;  and  also  I 
misdirection  of  the  Judge  as  to  the  measure  of  damages. 

Oray  shewed  cause  during  this  term.    The  first  qnesti 
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is,  whether  the  action  was  brought  too  soon — whether  the  1851. 
plaintiff  should  not  have  waited  until  the  expiration  of  the  mradk 
current  year ;  but  the  case  of  Goodman  v.  Pocock  (a),  de-  doSbrtt. 
cides  that  the  action  may  be  brought  immediately  on  the 
dlBmissal,  confirming  the  rule  laid  down  in  the  note  to 
Cuiier  v.  Powell  (b).  The  plaintiff  has  claimed  damages 
for  the  wrongful  dismissal,  just  what  Lord  Campbell  said 
ought  to  have  been  recovered  in  Goodman  v.  Pocock.  The 
difficaUy  which  existed  there  has  been  avoided  in  this  case, 
becaase  the  plaintiff  by  suing  for  damages  for  the  wrongful 
dismissal,  treats  the  contract  as  subsisting.  As  to  the  da- 
mages being  confined  to  the  amount  due  at  the  time  of 
the  dismissal ;  this  would  effectually  destroy  the  use  of  all 
special  contracts  of  this  nature.  Suppose  a  man  who  had 
entered  into  such  a  contract,  calls  his  clerk,  pays  him  up  to 
that  time,  and  dismisses  him ;  then  according  to  that  posi- 
tion there  would  be  nothing  to  recover,  and  a  party  might 
thus  by  his  own  wrong  protect  himself.  He  might  also  be 
thereby  enabled  to  do  away  with  the  considerations,  which 
were  perhaps  the  main  inducements  to  the  contracts.  The 
plaintiff,  for  the  sake  of  length  of  employment,  may  have 
been  induced  to  contract  at  a  lower  rate  of  salary,  but  by 
this  mode  the  defendant  would  be  enabled  by  the  breach  of 
the  contract  to  have  obtained  his  services  during  the  period 
at  a  lesser  rate  than  he  could  have  done  had  that  length  of 
term  not  been  made  one  of  the  ingredients.  Then  if  he 
eoold  thus  avoid  that  part  of  the  agreement  which  related 
to  the  time,  why  might  he  not  also  get  rid  of  that  which 
related  to  the  rate  of  wages,  or  the  character  of  the  work  ? 
The  jury  should  have  been  directed  that  the  plaintiff  was 
entitled  to  damages  for  the  loss  he  might  sustain  in  pros- 
pective by  breach  of  the  agreement.  In  Chitty  on  Cont. 
I6th  ed.)  872,  it  is  said,  '*  Damages  may  and  ought  to  be 
"given  for  a  loss  the  plaintiff  may  probably  sustain  infuturo 
"by  breach  of  the  contract."  Ilodsoll  v.  Stallbraas  (c), 
Kcfcarrfson  v.  Mellish  (d),  French  v.  Brookes  (e),  Dunn  v. 
Umay  (/),  Lilly  v.  Elwin  (g).     The  jury  have  a  right  to 

W  M  Jyr.  1042.  (6)  2  Smith'i  L.  C.  20. 

(«)  8  DowU  482.  (d)  2  Bing.  229. 

W  ^Bin^.  864.        (/)  9  B.  A  C.  780.         {g)  12  Jur.  623. 
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1851.       consider  any  consequential  injury  the  plaintiff  has  sua 

;viKAD«      ^^  i^  is  the  natural  result  of  the  defendants'  breach 

Doh"  UTT.     agreement.    Elderton  v.  Emmens  (a).    The  plaiDtiff*c 

ness  to  serve  during  the  remainder  of  the  term,  was  < 

lent  in  law  to  actual  service,  and  carried  with  it  ; 

consequences  of  performance.     2  Smith's  L.  C.  20. 

Hdzev,  Q.  C,  contra.  If  the  plaintiff  is  entitled  to 
tain  this  action  at  all,  be  cannot  recover  prospective  da 
Suppose  that  the  day  after  bin  dismissal  he  got  intc 
employment  with  as  good  or  a  better  salary,  what  d 
would  be  sustain  ?  What  damage  has  he  shewn  that 
sustained  ?  It  cannot  be  the  amount  of  salary  agre 
because  that  is  not  due  until  the  expiration  of  the  ye: 
he  treats  the  contract  as  rescinded  and  Reeks  to  reco' 
amount  due  him  on  the  common  counts,  the  money  pa 
Court  is  an  answer.  He  should  have  been  nonsuite 
at  all  events  the  prospective  loss  was  not  a  correct  m 
of  damages.  The  only  case  at  all  analogous  to 
Pagaui  v.  Gandolfi  (b),  but  there,  though  the  plainti 
employed  at  an  annual  salary,  the  defendants  had  mac 
ments  from  time  to  time,  thereby  shewing  that  the 
was  not  payable  at  any  particular  day.  Besides  it  is 
Nisi  Prius  decision.  In  Planche  v.  Colburn  (c),  the 
dants  had  put  it  out  of  their  power  to  perform  the  coi 
but  not  so  here,  for  the  defendants  only  dispensed  wi 
plaintiffs  services  for  the  time,  and  if  on  the  1st  April 
he  had  tendered  his  services,  it  was  in  the  defendants' 
to  receive  him.  It  was  a  simple  case  do  ut  facias,  t 
action  can  be  maintained  until  after  the  Ist  April,  1 

Cur.  adv. 

The  Court  now  delivered  judgment. 

Carter,  C.  J.  The  Court  has  come  to  the  cone 
that  the  rule  ought  to  be  discharged.  If  there  is  an; 
in  the  ground  taken  by  Mr.  Hazen,  that  the  defendant 
dispensed  with  the  plaintiff*s  services,  it  ought  to  hav 
put  to  the  jury.  It  is  clear  there  was  a  dismissal,  { 
that  dismissal  a  cause  of  action  arose  for  a  breach 
contract.     The  only  doubt  I  had  was,  whether  the  m 

(ii)  6  C  B  160.  (h)  2C.A  P.  870.  (c)  8  Bing, 
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ot  damages  given  to  the  jury  was  correct — whether  it  was      1851. 
not  rather  as  liquidated  than  unliquidated  damages  ;  but      mibIdk 
apoQ  looking  at  the  Judge's  notes  I  think  the  question  was    dokbrtt. 
left  open  to  the  jury,  and  that  they  have  rather  narrowed 
theplaintifiTs  demand. 

Parker,  J.  I  quite  concur  in  opinion  that  the  rule  must 
be  discharged.  No  fault,  I  think,  can  be  found  with  the  ver- 
.  diet,  after  the  wrongful  dismissal  of  the  plaintiff  from  the 
defendants'  pmploy;  he  was  clearly  entitled  to  bring  his 
action  immediately,  and  in  such  case  the  damages  are  not 
confined  to  the  mere  amount  of  wages  up  to  the  time  of 
bringing  the  action,  but  are  to  be  a  compensation  for  the 
injary  sustained  by  the  breach  of  the  entire  contract  for  ser- 
vice. The  plaintiff  could  not  be  required  after  such  dismissal 
ftgain  to  resume  his  service  at  the  instance  of  the  defendants. 
It  is  true  the  plaintiff  is  not  entitled  by  way  of  liquidated 
damages  to  the  whole  aTgreed  wages  for  the  period  of  service, 
nor  to  the  difference  between  that  amount  and  what  he 
might  gain  in  any  other  employ.  The  damages  are  unli- 
quidated, but  it  is  a  fair  criterion  for  the  jury  in  assessing 
those  damages,  to  consider  what  the  loss  has  been  by  the 
plaintiff  not  being  able  to  earn  so  much  in  any  other  employ- 
ment, making  allowance  if  they  please  for  possible  contin- 
gencies on  the  one  band,  and  for  the  personal  inconvenience 
the  plaintiff  might  be  put  to  on  the  other. 

1  do  not  think  the  learned  Judge  in  his  direction  to  the 
jary  went  beyond  what  he  was  authorised  to  do,  or  that  the 
<iefendants  at  least  can  complain  of  the  direction  on  the 
question  of  damages.  Beckham  v.  Drake  (a)  may  be  re- 
ferred to. 

WiLMOT,  J.*  The  plaintiff  is  the  only  person  who  has 
canse  to  complain  of  the  verdict,  and  had  he  applied  for 
^new  trial  I  think  it  must  have  been  granted.  It  is  well 
for  the  ends  of  justice  that  the  view  taken  by  the  defendants' 
^unsel  as  to  their  non-liability  is  not  law,  as  it  would  open 
^  door  to  the  grossest  injustice.  I  think  it  fortunate  for  the 
ddendants  that  the  case  was  not  submitted  to  the  jury,  as  it 

(a)  S  If.  rf  IF.  846 ;  9  3f.  rf  IT.  79  ;  11  M.  dt  W.  816. 
*Btbxbt,  0 .,  WAS  absent  on  account  of  indisposition. 
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1851.      might  have  been  under  the  authority  of  Beckham  v.  Dra 
u,^p,5      for  had  it  been,  it  is  reasonable  to  suppose  the  damai 
D^^TT.    would  have  been  much  larger. 

Rule  discharged 


SN0DGRA8S  against  JOHNSTON. 

by defSafun"!  ^^  ^^^  ^^^^  ^^y  ^^  *^®  term,  A.  R.  Wetmore  obtainei 
uon.'no^oottR  ^^^^  '^^^^  ^o  sct  asidc  the  judgment  and  execution  in  tl 
ftemirno?* '°' case,  and  to  review  the  taxation  of  costs,  or  to  reduce  t 
ubfe*oMe°»^n  amount  of  costs  taxcd,  with  costs. 

c.  40.  It  was  a  summary  action  in  which  judgment  had  be< 

areviewof      signed  by  default,  and  the  clerk  had  allowed  seven  shillini 

taxation  are  e>  j  »  i 

not  allowed     in  the  costs,  for  an  affidavit  which  was  used  before  the  Judi 

where  it  was 

amiiftakeouL  ^"  ftssessing  the  damages.  He  cdtitended  that  the  clei 
clerk.  should  uot  have  taxed  anything  not  specified  in  the  table 

fees  given  in  the  act  12  Vict.  c.  40,  8, 17, — that  the  five  sh: 
lings  allowed  for  "  all  other  proceedings  after  interlocato: 
''to  final  judgment,"  must  have  been  intended  to  cover  Ba< 
matters  as  the  present,  and  that  where  the  act  was  socles 
the  rule  ought  to  be  granted  with  costs.  Morris  v.  Hunt{i 
Tiie  Solicitor  General  now  appeared  to  shew  cause,  ai 
admitted  that  the  taxation  was  improper,  but  contend 
that  as  it  was  the  mistake  of  the  clerk  the  rale  should 
made  absolute  without  costs,  if  not  being  the  practice 
give  costs  in  such  cases.  Chit.  Arch  (8th  ed.)  1896,  Parse 
V.  Pitcher  (b). 

Per  Curiam.  The  costs  are  wrong, — the  clerk  must  cc 
fine  himself  to  the  items  allowed  by  the  act ;  but  this  is  i 
a  case  for  costs. 

Rule  absolute  to  reduce  the  taxation,  but  without  C08 

(a)  1  Chit.  R.  544.  (h)  6  Dotcl.  600. 
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MTARLANE  against  GORDON.  m^a^hl'' 

AUen  moved  for  the  discharge  of  the  defendant  under  the  ^i^^n^^^iJ^r 
insolvent  confined  debtors'  act.   In  addition  to  the  affidavits  h-fp^plrtj^to 
produced  on  the  former  application  (a),  there  was  an  affi-  b^iSto^iucii 
davit  of  the  acting  trustee  stating  that  the  property  which SiiAouw^M* 
bad  come  to  his  hands  was  not  sufficient  to  pay  the  amounts  wl^i^two^ 
doe  to  the  creditors  who  signed  the  deed,  and  that  he  also  i!^e  him?uf(?' 
believed  the  property  conveyed  by  the  deed  was  not  sufficient  to  Siicharee^ 
for  that  purpose.    A  copy  of  the  trust  deed  was  produced,  ousu^y-no 
dated  the  12th  December^  1849,  by  the  terms  of  which  the  Souu?b«Sng  *^" 
proceeds  of  the  property  assigned  were  to  be  distributed  Smoant  of  pro- 
among  such  of  the  defendant's  creditors  as  should  execute  by  the  trusteeB 
tbe  deed  by  the  15th  Jamiary  then  next,  according  to  their  street,  i.,  that 

«/  ^  »  r,  Buch  a  deed  was 

'eapective  debts,  and  the  overplus,  if  any,  was  to  be  paid  to  fraudulent 

.,  r        »  ./ '  IT  against  oredi- 

^ne  defendant,  who  was  to  be  released  from  the  claims,  tors,  and  that 

y^  an  insolvent 

Aue  plaintiff  and  the  other  principal  creditors  resided  in  rfbuo^re^uire 
^intJohn,  and  with  the  exception  of  Sharpe,  whose  de- JjJ*^^®^''***" 
Daand  was  about  £8,  had  declined  executing  the  deed:  those  piJJiSSn todls". 
^hodid  execute  (with  that  one  exception)  resided  in  1^««^- Jowent*debtor 
'f^and,  where  the  defendant  had  carried  on  business,  and  JfSi'oostsAhe 
their  claims  were  stated  to  be  £160.      It  also  appeared  by  S^SJL7 tSSf ^ 

payment  of  the 
costs  a  condi- 
...  *  /.«  tion  precedent 

{n)  Ante  p.  162.  to  another 

appUcatlou. 
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1851.  the  aflBdavits  produced  in  resisting  the  former  applicatioi 
M'FAnLANi  that  the  trustee  had  stated  on  an  examination  before  tl 
GoupoN.  Justices  on  an  application  for  discharge,  that  the  properl 
and  debts  assigned  amounted  to  upwards  of  d620O,  and  tbi 
the  defendant  at  the  same  time  stated  in  his  examinatio 
that  his  property  amounted  to  i;250.  Baker  v.  Boia  (a)  wi 
referred  to. 

Dm^  contra,  contended  that  the  defendant  had  no  righ 
to  make  an  assignment  after  the  action  was  brought,  with 
out  first  offering  his  property  to  the  plaintiff,  and  that  th< 
trust  deed,  limiting  the  time  for  the  creditors  to  come  it 
and  take  the  benefit  of  it,  was  fraudulent.  Charlotte  Counii 
Bank  v.  Williams  (b). 

Carter,  C.  J.  The  application  must  be  refused.  Aftei 
the  arrest,  the  defendant  according  to  his  own  statement  heu 
property  to  the  amount  of  £250 — he  executed  the  trust  deei 
without  consulting  his  creditors,  and  thereby  deprived  him 
self  of  the  means  he  had  of  paying  the  plaintiff.  The  term 
of  the  deed  too  are  rather  stringent ;  and  without  saying  an 
thing  against  the  trustees,  I  think  the  fact  of  one  of  tbec 
being  the  defendant's  brother  was  a  reason  for  the  plainti 
to  decline  signing  the  deed  without  inquiry.  The  result  ( 
the  deed  is  that  the  principal  creditors  in  Saint  John  g< 
nothing.  The  six  creditors  in  Westmorland  signed  on  tl 
last  day  limited,  and  there  appears  to  be  something  wron 
To  grant  the  application  would,  I  think,  encourage  a  syste: 
of  fraud. 

Street,  J.*  I  think  the  terms  of  the  deed  alone  a 
sufi&cient  to  prevent  the  defendant  from  being  discbarge 
Such  a  deed  would  defeat  the  intention  of  the  act,  which  co 
templates  all  the  creditors  getting  a  share  of  the  proper! 
A  debtor  has  no  right  to  require  a  release  of  the  debts  fro 
his  creditors,  when  he  assigns  over  bis  property  in  tru 
the  object  of  the  act  being  only  to  set  the  debtor  at  liber 
leaving  his  property  still  liable  for  the  debt ;  but  this  de 
stipulates  for  a  discharge  from  the  debt.  It  is  also  only 
tended  for  the  benefit  of  such  creditors  as  should  execi 

(a)  Ante  vol.  1,  p.  722.  [b)  AtUe  p.  188. 

*  Parkeb,  J.,  was  absent  during  the  first  two  days  of  the  Term. 
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mthin  a  limited  time  (a).  Suppose  Shxirpe  only  had  signed,      1851. 
being  a  creditor  for  £6,  the  defendant  would  be  entitled  to  M'FAf%i.ANTB 
the  balance.       I  look  upon  a  deed  so  framed  as  fraudulent      oobdon. 
against  creditors.     Another  extraordinary  circumstance  is, 
thatthouf};h  this  is  the  third'application,  there  is  still  a  very 
lame  account  of  the  amount  of  property  realised  by  the  trus- 
tees and  what  is  still  outstanding,  and  though  no  doubt  the 
Court  has  an  equitable  jurisdiction  over  cases  of  this  kind,  it 
will  not  be  exercised  unless  the  Court  is  satisfied  that  the 
comlnct  of  the  debtor  has  been  free  from  fraud.  It  was  upon 
that  ground  we  decided  in  Barker  v.  Bois. 

WifiMOT,  J.  It  is  a  very  singular  feature  in  this  case 
that  when  the  application  was  refused  last  term  for  want  of 
information  as  to  the  state  of  the  property,  the  affidavit  of 
the  trustee  even  now  is  extremely  vague  and  indefinite  on 
that  subject.  On  that  ground  alone,  I  agree  with  the  rest 
ofthe  Court  that  the  application  should  be  refused. 

Application  refused  with  costs. 

Duff  then  applied  that  the  payment  of  the  costs  should  be 
made  a  condition  precedent  to  another  application. 

Alkn  contra,  urged  that  as  the  defendant  could  be  de- 
tained ia  custody  until  the  costs  were  paid,  he  ought  not  to 
be  deprived  of  his  legal  right  to  apply  again. 

PerCv/riam.     There  will  be  no  such  condition. 

M  A  trust  deed  for  the    pay-  biU  may  be  filed  against  any  oredi- 

n^t  of  sach   creditors  as  shaU  tor  who  shall  stand  out,  to  compel 

umein  and  sign  the  deed  within  a  him  to  come  in,  or  renounce  the 

linjited  period,  will  not  exclude  a  be  nefit  of  the  trust.  Dwich  v.  KeiU, 

^iioT  who  shaU   come  in  after  1    Vern.   260,  Story'i  Eq,  Jur,  m. 

<w  time ;  and  after  that  time  a  1036,  1088. 


CALDWELL  against  WINSLOW. 

Trkspass  for  false  imprisonment,  tried  before  Street,  J.,  2?tbe*Giriff« 

*'  the  last  Carleton  circuit.  {l^;  Mtswm/ 

I'he  defendant,  who  was  the  deput}  sheriff  of  the  county  ciaiuhouialbe 

made  by  the 
defendant.  If 
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1851.  of  CarletoUf  had  arrested  the  plaintiff  on  ac  eKecotl 
cau)wbll  brought  him  within  the  gaol  limits  at  Woodstock.  T^ 
wiNSLow.  sons  having  agreed  to  become  his  bail  for  the  limi 
defendant  prepared  a  limit  bond  which  was  executed 
plaintiff  and  his  bail  in  the  house  of  one  of  the  latter, « 
bail  immediately  after  left  the  room.  The  defendar 
demanded  of  the  plaintiff  his  fee  for  the  bond,  which 
refused,  the  defendant  destroyed  the  bond,  and  openi 
door  into  an  adjoining  room,  informed  the  bail  tba 
were  no  longer  liable.  The  plaintiff  then  offered  to  ]: 
fees,  but  the  defendant  refused  to  receive  them,  an< 
pelled  the  plaintiff  to  go  to  the  gaol.  A  nonsuit  wa^ 
for  on  the  ground  that  under  the  act  6  TFm.  4,  c.  41,  tl 
ment  of  the  fee  to  the  sheriff  was  necessary  to  compl 
bond,  and  that  the  action  should  have  been  case ;  1 
learned  Judge,  though  of  that  opinion,  wishing  to  hs 
case  decided  on  the  merits,  refused  to  nonsuit,  and  d 
the  jury  that  if  they  found  the  defendant  was  too  hi 
destroying  the  bond,  and  had  exceeded  his  duty  i 
respect,  they  would  be  justified  in  finding  for  the  pi 
The  jury  found  a  verdict  for  the  defendant. 

In  Michaehnas  term  Ifisiy  Fisher  obtained  a  rule  ni 
new  trial,  on  the  ejround  of-misdiiection  and  thatthe ' 
was  against  law  and  evidence.  Withers  v.  Henley  (a] 
V.  Lander  (h),  2  Saund,  61  b,  note  (5),  were  cited. 

Allen  now  shewed  cause.  The  act  6  Wm.  4,  c,  41,  i 
which  authorises  the  sheriff  to  take  limit  bonds,  d 
*'  that  the  sheriff  shall  be  entitled  to  demand  and  reci 
**  making  such  bond,  five  shillings  and  no  more."  T 
cution  of  the  bond  and  the  payment  of  the  fee  are  ii 
to  be  concurrent  acts — the  former  is  not  complete  with 
latter  :  the  sheriff  is  entitled  to  demand  the  five  shill 
soon  as  he  prepares  the  bond,  and  he  is  entitled  to  re 
as  soon  as  he  demands  it.  If  the  intention  of  the  Leg 
was  that  the  sheriff  should  only  have  a  remedy  for  ifeb; 
against  the  prisoner,  the  words  of  the  act  would  ha^ 
*'  demeLud,  recover  and  receive.''   But  admitting  the  a 

(a)  Cro.  Jae.  879.  (6)  6  T.  B. 

(c)  Re-enacted  by  13  Vict.  r.  31, «.  17. 
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capable  of  either  construction,  tlie  Court  should  apply  the  1851. 
maiim  argumentum  ab  inconvenienti  pluriimim  valet  in  caldwell 
lege.  Co.  Litt  66  a.  Steel  v.  Houghton  (a).  In  Doe  d.  the  wn^sLow. 
Oovemors  of  BriatrA  Hospital  v.  Norton  (fr),  Parlcey  B.,  says, 
"Unless  it  is  very  clear  that  we  should  be  doing  violence  to 
"  the  language  of  the  act  by  adopting  any  other  construction, 
"the  great  inconvenience  of  that  suggested,  may  certainly 
"afford  fair  ground  for  supposing  that  it  cannot  be  what  was 
"contemplated  by  the  Legislature,  and  may  well  warrant  us 
"in  looking  for  some  other  interpretation."  To  hold  the 
payment  of  the  fee  necessary  to  complete  the  bond  will  do  no 
violence  to  the  language  of  the  act,  whereas  to  hold  that  the 
sheriff  could  only  recover  it  by  action  in  a  Justice's  Court 
would  degrade  the  office,  and  in  most  cases  deprive  the 
sheriff  of  the  fee  altogether.  The  small  sum  allowed  for  the 
serrice  shews  that  this  could  not  have  been  the  intention. 
Secondly.  The  action  should  have  been  case.  The  cases 
cited  on  obtaining  the  rule  are  distinguishable  from  this, 
because  there  the  party  had  been  discharged  by  siiperaedeaSy 
and  therefore  ceased  to  be  legally  a  prisoner ;  here,  if  the 
plaintiff  had  gone  on  the  limits,  he  would  still  have  been  a 
prisoner  in  contemplation  of  law  as  much  as  if  he  was  locked 
up  in  the  gaol.  In  2  Saund.  61  b,  note  (5),  it  is  said  that  if 
a  defendant  tender  a  bail  bond  with  sufficient  sureties  and 
the  sheriff  refuses  to  accept  it,  he  is  liable  to  a  special  action 
on  the  case,  but  not  to  trespass.  That  is  stronger  than  the 
present  case,  because  it  was  an  arrest  on  'mesne  process. 
And  in  2  Inst,  53,  Lord  Coke  says  it  is  not  a  false  imprison- 
menteither  in  a  sheriff  or  gaoler  to  detain  a  man  who  ought 
otherwise  to  be  discharged,  until  he  pays  the  fees  to  the 
sheriff  or  gaoler. 

FiAer  contra.  The  sheriff's  duty  was  at  an  end  when 
the  bond  was  signed — he  had  no  right  to  detain  the  plaintiff 
for  nonpayment  of  the  fees,  and  the  detention  was  there- 
fore a  trespass.  [Wilmot,  J.  What  are  the  degrees  of 
Uae imprisonment  ?  You  graduate  it,  and  say  the  detention 
^B  a  trespass,  and  the  locking  up  in  gaol  a  false  imprison- 
ment.]    The  act  does  not  make  the  payment  of  the  fee  a 

{•)  X  H.  Bla.  01.  (b)  Jar.  758 ;  11  M.  dt  W,  92S. 
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1851.  condition  necessary  to  the  completion  of  the  bond,  a 
CAI.DWSLL  therefore  the  sheriff  must  resort  to  his  remedy  by  action  j 
w  uThlow.  the  recovery  of  it.  The  bond  was  complete  on  its  ezecatic 
the  plaintiff  then  had  a  right  to  be  set  at  liberty,  and  t 
subsequent  detention  was  unlawful,  and  therefore  an  h 
prisonment  according  to  the  cases  of  Withers  y.  Henley  kl 
Jones  v.  Lander.  The  case  in  2  Saund,  61,  was  for  refusin 
to  take  a  bail  bond,  but  here  the  bond  was  actually  taken. 

WiLMOT,  J.*  I  have  no  doubt  in  this  case.  I  think  th 
construction  of  the  act  is  as  contended  for  by  the  defendaut' 
counsel.  The  execution  of  the  bond  is  the  thing  whic! 
gives  the  sheriff  the  right  to  the  live  shillings — they  are  coi 
current  acts.  The  absence  of  the  word  "  recover  "  in  th 
act  has  also  been  properly  remarked  upon  as  shewing  tb 
intention,  and  it  has  also  been  properly  argued  that  th 
Legislature  could  not  have  intended  to  drive  the  sheriff  int 
the  Justices  Courts  to  recover  his  fees.  On  the  other  grouu< 
I  also  think  the  rule  should  be  discharged.  If  any  actio 
can  be  maintained,  it  should  be  case.  The  authority  froi 
the  2id  Institute  is  conclusive. 

Street,  J.  On  the  first  ground  I  am  clearly  of  opinio 
that  the  payment  of  the  sheriff's  fee  is  necessary  to  th 
completion  of  the  bond — ^that  they  are  concurrent  acts,  an 
that  the  sheriff  has  a  right  to  demand  the  five  shillitigs  a 
the  time  he  takes  the  bond,  and  to  refuse  to  let  the  prisone 
have  the  limits  until  he  pays  it.  If  the  sheriff  was  no 
entitled  to  detain  the  prisoner  until  the  fee  was  paid,  th 
result  would  be  in  most  cases,  that  he  would  never  ge 
paid.  I  am  also  of  opinion  that  the  action  should  hwi 
been  case ;  for  admitting  that  the  sheriff  had  no  right  to 
detain  the  plaintiff  for  nonpayment  of  the  fees,  I  do  not  aee 
how  that  can  be  a  false  imprisonment.  There  was  no  new 
imprisonment;  the  plaintiff  was  a  prisoner,  and  would 
continue  so  though  he  had  the  benefit  of  the  limits ;  the 
detention  was  only  the  continuation  of  an  imprisonment 
already  legal.  The  action  should  have  been  case,  foi 
refusing  to  give  the  plaintiff  the  liberty  of  the  limits. 

Bule  discharged. 

*  Gartxr,  C.  J.,  being  connected  with  the  defendant,  took  no  park  ^ 
the  oaase,  and  Parker,  J.,  was  absent. 
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CRAIG  agahi8t  GIBERSON.  HhZ'^ra. 

IiffisPABB   for   false  imprisonment.       Plea,  the  general  ^o*^™^,*^,^^^, 
iB8ue,with  a  notice  under  the  Act  of  Assembly  13  Vict.  c.  82,  JLYSiTcbkl^e 
justifying  the  imprisonment  because  the  plain tiflf  had  refu>-oi?egthe^cor" 
ed  to  perform  his  statute  labor,  in  consequence  of  which  the  Ji^JSJon2)r* 
defendant  as  a  commissioner  of  highways  for  the  district,  S2rf^gfatate 
aceording  to  the  directions  of  the  act,  &c.,  made  a  complaint  ^i^litbw^A, 
against  the  plaintiff  to  a  Justice  of  the  Peace  in  the  parish,  maJcehfmBe^f  a 
who  after  summoning  the  plaintiff  convicted  him  of  the  de-  deli^e^gaa 

i.  jiji«jji_'x  ii#«i  execution  ie- 

linqnency,  and  adjudged  him  to  pay  a  penalty  of  sixteen  sued  by  the 
ihillings  and  six  shillings  and  sixpence  costs ;  and  the  plain-  constable,  and 
tiff  refusing  to  pay  the  same,  the  Justice  issued  a  warrant  of  that  if  the  de- 

,.  .  ^        1        5  •        i^  •  11  .1  "1    '©Jidant  was 

distress  and  sale,  directing  a  constable  to  seize  the  goods  arretted  be 

°  thoaghthe 

and  chattels  of  the  plaintiff,  and  for  want  of  goods  and ^2?^£!!ath^^ 
chattels  to  take  the  plaintiff;  and  the  constable  not  being J^^JJ^'^^^^J^ 
able  to  find  any  goods  and  chattels  took  the  plaintiff  and  ^^  ®»^^g^'^n. 
delivered  him  to  the  keeper  of  the  gaol,  &c.  feotive- 

At  the  trial  before  Street,  J.,  at  the  Carleton  circuit  in 
September  last,  it  appeared  that  the  defendant  had  been  a 
commissioner  of  highways  in  the  year  1849,  and  in  February 
1850  bad  made  a  complaint  before  a  Justice  of  the  Peace 
against  the  plaintiff  for  neglecting  to  perform  his  statute 
labor.  The  plaintiff  was  summoned  and  appeared  before 
the  Justice,  who  convicted  him  and  adjudged  him  to  pay  the 
penalty  and  costs  above  stated,  and  made  out  an  execution  in 
the  form  prescribed  by  the  act  4  Wm.  4,  c,  45  (a),  and  sent 
ittothe  defendant,  but  without  any  application  for  it  by  him. 
A  short  time  after,  the  constable  being  at  the  defendant's 
boose,  he  gave  him  the  execution,  telling  him  the  Justice  had 
Bent  it  there :  he  also  told  the  constable  that  he  thought  if 
the  plaintiff  was  made  a  prisoner  he  would  pay  the  amount, 
hat  he  referred  the  constable  to  the  Justice  for  his  fees  and 
iny  farther  instructions,  and  said  he  was  not  going  to  have 
Anything  more  to  do  with  the  matter,  as  he  only  wanted  to 
do  his  duty  as  commissioner.     The  constable  arrested  the 

(a)  Berion^i  Siat,  701. 
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1851.  plaintiff,  but  released  him  on  his  undertaking  that  he  shot 
(KAio  he  forthcoming  at  a  certain  time  ;  and  at  the  expiration 
G?BBMON.  the  time  he  gave  himself  up  to  the  constable,  saying 
wished  to  go  to  gaol.  The  constable  then  asked  the  defei 
dant  to  lend  him  a  horse  to  take  the  plaintiff  to  gaol,  batt 
refused,  and  said  he  did  not  like  to  hear  of  his  going  to  gaoi 
and  would  rather  pay  a  dollar  of  the  plaintiff*s  fine  thanb 
should  go.  The  plaintiff  was  committed  to  gaol  at  his  owi 
request  by  the  constable,  and  remained  a  prisoner  the  nam 
ber  of  days  directed  by  the  act.  It  was  contended  for  th 
plaintiff  that  the  execution  not  being  under  seal,  nor  in  tb 
nature  of  a  warrant  of  distress  according  to  the  act  5  Wm 
4,  c.  2,  8.  22  (a),  was  void,  and  afforded  no  justification ;  br 
the  learned  Judge  was  of  opinion  that  the  defendant  bein 
bound  by  law  to  make  the  complaint  against  the  plainiil 
could  not  be  juade  a  trespasser  by  any  irregularity  in  tl: 
JuBtice's  proceedings,  and  therefore  nonsuited  the  plaintii 
III  Michaelvias  term  leist, Fisher  obtained  a  rule  nisi  to6< 
aside  the  nonsuit  and  grant  a  new  trial.  Nary  v.  Owen{l 
Thoinaon  v.  Hatch  (c),  Barker  v.  Brahavi  (cij,  Morgan 
Hughes  {e)f  Holroyd  v.  Doncaster  ( /*),  Bates  v.  Pilling  (g 
Car  rati  v.  Morley  (h),  were  cited. 

D.  S.  Kerr,  now  shewed  cause.  The  plaintiff  was  take 
to  prison  in  consequence  of  the  execution,  and  not  incons^ 
quence  of  what  the  defendant  said:  he  was  only  dischargin 
a  duty  imposed  on  him  by  law,  and  his  whole  conduct  shew 
that  he  was  only  desirous  of  doing  that,  and  was  averse  t 
the  imprisonment.  In  such  a  case  trespass  will  not  lie.  Bel 
.  V.  Broadbent  (?),  Elsee  v.  Smith  (A;),  Cooper  v.  Harding  (I 
The  imprisonment  was  the  plaintiff's  own  act.  The  a< 
5  W,  4,  c,  2,  gives  no  forms  of  convictions  or  distress  wa: 
rants,  and  therefore  the  Justice  was  right  in  adopting  tl 
forms  in  the  4  JVm.  4,  c.  45.  By  the  act  4  Wm.  4.  c,  17, 
9,  no  conviction  shall  be  set  aside  for  want  of  form  when  tl 
defendant  has  appeared  ;  therefore  all  that  was  necesBai 
in  this  case  was  to  see  whether  the  Justice's  proceedinj 

(a)  Repealed  by  13  Vict.  c.  4.  (b)  Bert.  R.  877. 

(c)  2  Kerr,  426.  (d)  8  IViU.  868. 

(e)  2  T.  R.  226.  {  f)  S  Ring.  492. 

(g)  QB.&  C.  38.  (h)  6  Jur.  269. 

(t)  3  r.  R.  183.  (k)  1D.&  Ry.  97.  (/)  7  Q.  B.  928. 
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lere  Babstantially  right,  for  as  he  had  jurisdiction  in  the      1851. 
matter,  the  mere  irregularity  in  his  proceedings  will  not       ckaio 
make  the  defendant  a  trespasser.     If  the  execution  is  irre-    g^krbon. 
golar  it  is  not  void,  and  therefore  is  a  justification  until  it 
is  Bet  aside.     [Parkbb,  J.     The  act  6  IVm.  4,  c.  2,  a.  6,  in 
amendment  of  the  highway  act,  may  have  misled  the  Justice. 
It  may  not  apply  here  because  the  commissioner  did  not 
apply  for  capiat  in  the  first  instance.]      The  act  12  Vict, 
€,  31,  only  applies  to  matters  of  a  criminal  nature. 

Fisher  in  support  of  the  rule.  The  justification  was  not 
made  out.  The  5  Wm.  4,  c.  2,  a.  22,  directs  that  the  fine 
shall  be  levied  by  warrant  of  distress  under  the  hand  and 
seal  of  the  Justice :  this  execution  not  being  under  seal,  is 
therefore  void,  and  not  warranted  by  any  act.  [Garter, 
C.  J.  Yes,  the  6  Wm.  4,  c.  2.]  That  would  only  apply  where 
the  proceedings  are  commenced  by  capias.  [Parker,  J. 
Btill  that  act  has  an  important  bearing  on  the  case.]  The 
Jastice  ought  to  have  proceeded  under  the  act  12  Vict.  c.  81, 
which  was  intended  as  a  vade  mecum  for  Justices  in  all  sum- 
mary convictions.  The  case  of  Carrat  v.  M&rley  (a)  is  con- 
elasive  as  to  the  defendant  being  a  trespasser.  If  he  had 
only  given  the  execution  to  the  constable,  perhaps  he  would 
Qothave  been  liable  ;  but  he  directed  the  plaintiff  to  be  ar- 
rested. He  was  the  principal  and  set  the  Justice  in  motion, 
ftnd  u  liable  if  the  proceedings  are  wrong.  [Street,  J. 
He  did  no  more  than  the  law  required  him  to  do.]  Yes. 
He  was  not  required  to  direct  the  arrest — he  was  only 
bound  to  make  the  complaint,  and  prove  the  charge :  the  rest 
was  the  Justice's  business. 

Gabter,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  The  justification  I  admit  was  not  established, 
hut  the  question  is  whether  the  defendant  was  guilty  of  any 
Ktof  trespass ;  and  I  think  on  all  the  evidence,  that  there 
was  not  sufficient  to  leave  it  to  the  jury  whether  the  defen- 
^t  took  such  an  active  part  in  the  imprisonment  as  to 
make  him  a  trespasser.  The  plaintiff  was  clearly  liable  to 
^ fine fornot  performing  his  statute  labor,  the  defendant 
^7  did  his  duty  as  a  public  officer  in  complaining  to  the 

(a)  1  Q.  B.  18. 
7  N  B.B. — 14 


210  CASES  IN  EASTER  TERM 

1851.      Justice,  and  it  does  not  appear  that  after  that  he  volnntarilj 

Craig       <lid  any  thing  to  make  him  a  trespasser.     He  did  not  seek 

oiBE^oN.    for  the  execution — the  Justice  sent  it' to  him  ;  and  he  may 

be  considered  rather  as  the  agent  of  the  Justice  in  handing 

it  to  the  constable.  I  think  he  had  not  a  sufficient  connexion 

with  the  imprisonment  to  be  made  a  trespasser. 

Parkeu,  J.     I   had    some   doubt  about  the  matter,  but 
considering  that  the  defendant  was  a  public  officer,  and  the 
dutyof  making  the  complaint  was  imposed  upon  him  bylaw, 
and  that  really  the  only  fact  relied  on  to  make  him  a  tres- 
passer is  that  he  gave  the  execution  to  the  constable,  I  think 
the  nonsuit  was  right.     The  form  of  the  execution  was  the 
act  of  the  Justice,  and  as  there  is  nothing  to  connect  th* 
defendant  with  it,  it  would  be  the  hardest  case  in  theworiA 
if  he  could  be  made  liable  as  a  trespasser  for  a  mistake  off 
that  sort. 

WiLMOT,  J.      I  am  of  the  same  opinion.      It  would  be  » 
great  hardship  if  the  commissioner  was  to  be  identified 
with  the  acts  of  the  Justice :  there  may  be  only  one  Justiea 
in  the  parish,  and  the  commissioner  is  obliged  to  make  tba 
'  complaint  before  him.      The  defendant  here  was  only  dis- 
charging a  public  duty,  and  shewed  no^disposition  to  haratf 
the  plaintiff.     The  only  doubt  I  had  arose  from  Panons  t. 
Lloyd  (a), upon  the  defendant's  justification,  but  I  think  thii 
case  may  be  decided  without  interfering  with  that. 

Street,  J.      I  thought  at  the  trial  that  the  case  turned 
upon  the  point  whether  the  defendant  was  a  trespasser  in 
law.     He  was  a  public  officer  discharging  a  duty  whiflh 
the  law  cast  upon  him,  and  having  no  other  interest  in  tte. 
matter ;  and  though  he  did  tell  the  constable  to  maketln^ 
plaintiff  a  prisoner,  his  whole  conduct  shewed  that  he 
desirous  of  doing  nothing  more  than  his  duty.    Looking 
it  in  that  view,  I  thought  he  was  not  a  trespasser,  and 
still  of  the  same  opinion. 

Rule  discharged. 

(a)  8  WiU.  341. 


I 
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CARTER  against  ADAM. 

On  the  last  day  of  last  term  a  rule  nisi  was  obtained  to  ^"FSiidVlIJr 

et  aside  an  award  made  in  favor  of  the  defendant  in  this  g^^'If^Q  ^ 

sase,  in  November  last,  under  a  submission  made  pursuant  S'tvfe^stSSte  * 

lothe  statute  9  &  10  Wm.  8,  c.  15.-  is^mus^'S^^' "' 

Bitchie  and  Duff  now  shewed  cause,  and  contended  that  the  last  day  of 

,  .  .  .  .  the  term  next 

the  award  having  been  made  in  vacation,  the  application  to  "-.^ter  the  pab- 
aet  it  aside  should  have  been  made  before  the  last  day  of  the  award, 
term  next  after  the  publishing  of  it,  according  to  the  statute 
9&10  Wm.  S,  c.  15,  from  which  the  Court  derived  its  ju- 
risdiction to  interfere.     Watson  on  Awards  268,  Zachary  v. 
Shepherd  (a),  Macarthur  v.  Campbell  (b). 

Wright  contra. 

The  Court,  referring  to  Ex  parte  Smith  (o,  and  Ex  parte 

Holiaway  (d),  said  that  the  application  was  too  late,  and  that 

tbe  rale  must  be 

Discharged  with  costs. 

{a)  2  7.  R.  781.  {b)  5  B.  &  Ad.  518. 

ie)  8  Dowl.  133.  [d)  8  Dowl.  138. 


Ex  PARTE  BUSTIN. 

A  rule  nisi  for  a  certiorari  to  remove  the  Proceedings  Tho^Act  of  Par- 
in  replevin  in  a  case  of  Bustin  v.  Howell,  tried  before  a  ?• « ^^J^^il'^ 

*  '  lug  uoticeoian 

Jortice  of  the  Peace  under  the  act  1  Wm,  4,  c.  9,  had  been  JPgitSilw  ii°' 
diseharged  because  the  aflBdavit  was  improperly  entitled.  thiVpr?vim>e? 
In  Michaelmas  term  last,  the  application  was  renewed  on  fo^^l^raw 
amended  affidavits, under  the  authority  of  Dodgson  v.  Scott  (a),  b«.ci^Ji*the^ 
Btgina  v.  ITw  Great  Western  Railway  Company  (6),  and  a  fmproperiy  en- 
tale  nisi  granted.  The  grounds  of  the  application  were  that  pn^tion^mry 
Lfhe  Justice  had  no  power  to  summon  a  jury  to  try  the  amended  aA^ 
I  Mae,  and  that  the  impounding  was  unlawful. 

I         (a)  U  Jur.  531.  {h)  6  Q.  B,  597  ;ID.AL.  874. 


on 
Ml  all 
davits. 


BUSTIN. 
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1851.  Watts  shewed  cause  on  a  former  day  in  this  term.   Dx^ 

Ex  parte     granting  a  certiorari  discretionary  with  the  Goorti  ml 

where  a  party  has  once  failed  in  consequence  of  defeetifi 

affidavits,  he  is  not  entitled  to  renew  his  application.  Begiiu 

V.  T?ie  Manchester  Railway  Company  (a),  Rex  v.  Judw 

of  York  (6).      The  case  of  Ex  pa^rte  Ritchie  (c),  does  m 

decide  that  the  six  days'  notice  required  by  the  Act  of  Pu 

liament  18  Oeo.  2,  c.  18  is  not  necessary.     Secondly.    Tb 

case  was  properly  tried  by  a  jury,  because  the  act  direct 

the  proceedings  to  be  according  to  the  provisions  of  the  5 

Oeo.  8,  0.  17,  which  authdrises  the  summoning  of  a  jarj 

Every   person  has  a  right  to  trial  by  jury,   unless  it 

taken  away  by  legislative  enactment.      [Wilmot,  J.    Ho 

can  it  be  that  the  50  Oeo,  8,  which  is  repealed  by  the  4  Wrn. 

c.  45,  can  be  kept  alive  by  the  intervening  act  1  TTm. 

c.  9  ?      Street,  J.    The  60  Oeo.  3,  gave  no  jurisdictio 

in  replevin.]    But  the  mode  of  proceeding  under  it  is  ineo 

porated  in  the  1  Wm.  4,  c.  9,  which  gives  the  jurisdictio 

Thirdly.     The   impounding  was  justifiable,   because  ti 

cattle  were  damage  feasant,  and  therefore  distrainable  1 

common  law. 

The  Attorney  Oeneral  contra.    Replevin  before  a  Justi 

of  the  Peace  is  a  jurisdiction  given  by  statute,  and  if  tl 

statute  does  not  authorise  a  trial  by  jury,  such  a  proceedin 

is  an  excess  of  jurisdiction,  for  which  a  certiorari  lies.  Sod 

Wales  Railway  Company  v.  Richards  (d).     The  distrei 

was  unlawful,  because  it  was  not  shewn  that  the  defendant^ 

field  was  under  lawful  fence  according  to  the  act,  or  ihi 

the  cattle  came  through  a  part  of  the  fence  that  the  plainti 

was  bound  to  repair.     The  judgment  then  was  wrong,  an 

the  only  remedy  is  by  certiorari.  1  Tidd  899,  GroenveU  ^ 

Burwell  (e). 

Cur,  adv.  tnitt. 

Garter,  G.  J.,  now  delivered  the  judgment  of  the  Com 
We  think  the  rule  for  a  certiorari  in  this  case  should  I 
granted,  and  we  abstain  from  giving  any  opinion  on  the  fM 
of  the  case  until  the  case  comes  more  fully  before  ua  ini 
return. 

(a)QA.AE,  413.  (6)  Chip.  R,  118  noil 

(e)  2  Kerr,  75.  (d)  18  Law  J.  Q.  B.  310.      (i)  1  Salk.  868. 
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We  tbink  ander  the  authorities,  the  dismissal  of  the  for-      1851. 
V  applicatioD  for  a  technical  defect  in  the  entitling  of  the     Explrte 
fidtvite,  is  not  a  sufficient  ground  for  refusing  to  entertain     ^^^^i^- 
teond  application ;  and  it  has  been  decided  in  Ex  parte 
tekie  (a),  that  the  Act  of  Parliament  18  Oeo,  %  c.  18, 
liring  six  days  notice  to  the  Justice,  is  not  in  force  in 
Province. 

The  rule  must  be  made  absolute. 

(a)  2  Kerr,  76. 


OLDERNESS  againfd  M*KENDRICK  and  Another. 

D  Hilarnf  term  last,  the  Attorney  General  on  the  part  of  in  replevin. 
plaintiff,  moved  for  a  review  of  the  taxation  of  the  costs  pi«»»ded  mm  ee- 

,  pit,  and  pro- 

this  cause,  on  the  issues  found  in  favor  of  the  plaintin.   peny  in  him- 

'  ^  self,  a  verdict 

Weldan,  Q.  C,  also  made  a  like  motion  on  behalf  of  the  Tb^dXnd^'t 

fendantS.  issue,  and  for 

AM*  M«..i  •.i»i  in. 1^1         1   *^e  plaintiff  on 

The  facts  sufficiently  appear  m  the  judgment  of  the  Court,  the  other : 

,,  it»  51  Held,  I  St  That 

bieh  was  now  delivered  by  «»  ^o  viea  of 

*^  turn  ceptt  went 

CiBTBBy  G  J.  In  this  case  there  was  an  application  by  ^i^%T^t?on. 
)th  parties  for  a  review  of  taxation  of  costs.  The  action  ^^^^  entitltd^^o 
u  replevin,  and  the  defendants  pleaded  noti  cepit  and  seve-  ^u  oftbe 
ll  pleas  of  property.  The  issue  on  non  cepit  was  found  for  t?the  ^"ts^of 
le  defendants,  and  the  other  issues  for  the  plaintiff.  As  M^pt  su^h^s 
legist  of  the  action  of  replevin  is  the  taking — tbe  plea  of  tosuppo^tthat 
m  eepU  goes  to  the  whole  cause  of  action  ;  and  tbe  issue  That  the  plain- 
I  that  plea  having  been  found  for  the  defendants  they  are  ed  to  the  costs 

.  of  the  other 

itiUad  to  the  postea  and  the  general  costs  in  the  cause,  iua^a^pd  to 

.  .  *  ^  have  them  de- 

be  plaintiff  will  however  be  entitled  to  the  costs  of  the  Ja^i^  from 

^  the  defendant  s 

Iher  issaes,  and  to  have  them  deducted  from  the  general  «»^j^^ 
HU  taxed  for  the  defendants.      In  the  general  costs  how-  JJi'n^^JJJ  ^^'' 
Mr,  the  defendants  will  not  be  entitled  to  the  costs  of  any  JJJSI^aro 
kce  beyond  that  which  was  used  or  provided  to  support  nS^tSir/^ 
iwe  on  which  they  have  succeeded  :  and  the  fact  that  ;Sgf?S^nd  ^J' 
^^enee  was  applicable  in  whole  or  in  part  to  that  cuifu^^ 
■bonld  distinctly  appear  by  affidavit.      Now  all  that 
'^Mon  states  in  his  affidavit  is,  that  "  the  witnesses 


M'Kbkdbick. 
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1851.      *'  examined  abroad  under  the  commission,  were  neeesBaiy 

HoLDimrxsB   '  ^^^  material  to  the  defendants  in  the  trial  of  the  issues  in 

K^^^rr.   "  ^^6  cause/'  and  this  would  be  the  case  if  their  evidence 

was  only  applicable  to  the  pleas  of  property.      It  is  statetl 

by  Mr.  Weldon  in  another  part  of  the  same  affidavit,  ''thai 

'*  he  is  of  opinion  and  verily  believes  had  the  plain  tiff  made 

**  out  a  case  on  the  first  issue»  the  evidence  taken  under  thi 

**  commission  would  have  completely  answered  it,'*  whicl 

would  have  been  the  case  had  such  evidence  proved  tbi 

pleas  of  property,  without  touching  the  issue  on  non  cepU 

In  the  cases  cited,  Lardner  v.  Dick  (a),  Knight  v.  Woore  (fcj 

the  evidence  in  question  was  produced  at  the  trial,  and  th 

Court  was  enabled  to  ascertain  what  the  evidence  was  aut 

how  used  at  the  trial.     Here,  however,  we  are  quite  in  tb 

dark  as  to  the  precise  nature  of  the  evidence,  as  it  was  nc 

used,  and  its  materiality  and  applicability  to  all  or  any  c 

the  issues,  rests  entirely  on  the  supposition  and  belief  < 

the  parties  making  the  affidavits.     We  think,  therefore,  tb 

affidavits  do  not  sufficently  shew  that  the  evidence  take 

under  the  commission  was  material  or  necessary  to  prov 

the  plea  of  non  cepit — that  the  defendants  are  therefore  oc 

entitled  to  the  costs  thereof — and  that  the  sum  of  £12  10ft 

allowed  for  the  same,  must  be  disallowed  in  the  defendants 

costs. 

As  regards  the  costs  to  be  allowed  to  the  plaintiff, « 
think  he  is  not  entitled  to  the  £7  6«.,  allowed  for  «it 
nesses,  as  the  plaintiff's  affidavit  does  not  shew  that  tbea 
witnesses  or  any  of  them  were  subpoenaed  merely  to  prof 
the  plaintiff's  property  in  the  goods,  therefore  it  is  unnecei 
sary  to  go  into  the  question  of  the  plaintiff's  right  to  sue 
costs,  had  the  affidavit  been  Hufficient.  The  plaintiff  is  d 
entitled  as  part  of  his  costs  to  the  ten  shillings  for  brief ;  tl 
two  shillings  for  notice  of  trial;  five  shillings  for  distringi 
and  one  shilling  for  notice  on  the  Judge — as  these  a 
properly  parts  of  the  general  costs  of  the  cause.  Therui 
are  therefore  made  absolute  for  referring  both  bills  of  ca 
back  to  the  master  to  make  the  above  mentioned  corr 
tions,  and  it  may  be  made  part  of  the  rule  obtained  by  1 

(a)  2  Cr.  A  M.  389  ;  2  Dowl.  333.        (h)  5  DcwL  487 ;  3  Bimg,  N,  C.  1 
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:    pl&mtiff,  that  the  amount  taxed  for  him  be  deduoted  from       1851. 
:    ihoee  taxed  for  the  defendants,  and  the  allocatur  be  for  holdbrnesb 
the  balance.  m'kkmdbick. 

Bule  accordingly. 


FORSTEB,  Assignee,  &c.,  against  PINE  and  Others. 

DsfiT  by  the  assignee  of  a  limit  bond,  taken  in  a  suit  ^^^'^uer 
brought  in  the  Court  of  Common  Pleas  for  the  county  of  il^J.^ffoi*'** 
Kent  The  declaration  stated  the  recovery  of  the  judgment  ^aMe  the 
and  the  issuing  of  the  execution  in  the  Court  of  Common  tb^ezeuotioB 
Fleas,  the  arrest,  the  giving  of  the  bond,  and  the  escape,  tboush  if  the  ' 
Fleas,  non  est  factv/m,  and  a  denial  of  the  escape.  unreasonable 

•^  "^  the  obligor 

At  the  trial  before  Carter,  C.J.,  at  the  last  Kent  circuit,  iu?^ by  tue 
it  appeared  that  the  execution  on  which  the  defendant  Pine  ^lusno  de- 
was  arrested  was  for  £18  5^.  lid.,  and  that  the  bond  was puTot^mut 
taken  in  the  penal  sum  of  £90.      The  escape  was  proved,  action  on  a'' 
A  nonsuit  was  moved  for  on  two  grounds  :    1st.     That  the  that  it  is 
action  should  have  been  brought  in  the  Court  of  Common  different  court 

m..  than  that  in 

Fleas;  2d.  That  the  bond  having  been  taken    for    more ^i^^c^ ^«  , 

,  original  action 

than  double  the  amount  of  the  debt,  was  not  authorised  by  ^<»b^»8bt. 
the  Act  6  Wm.  4,  c.  41.      These  questions  were  re.served 
with  leave  to  move  to  enter  a  nonsuit,  and  a  verdict  was 
foond  for  the  plaintiff  for  the  amount  of  the  execution. 

In  Micha^mas  term  last,  Weldon,  Q.  C.,  obtained  a  rule 
nisi  to  enter  a  nonsuit  on  the  points  reserved;  citin^;  Dias 
V.  Freeman  (a),  PoUok  v.  Gardner  (6),  Sadler  v.  Robins  (c), 
Miers  v.  Lockwood  (d),  Dwarrison  Stat.  702,  715,  725. 

Johnson  shewed  cause  in  Hilary  term  last.  The  act 
6  Wm.  4,  c.  41,  does  not  require  that  the  action  on  the  bond 
shall  be  brought  in  the  Court  in  which  the  judgment  was 
recovered.  [Parkbr,  J.  It  is  no  defence  under  the  plea  of 
non  est  factum.  Wright  v.  Walmsley  {e).  The  defendants 
should  have  applied  to  set  aside  the  proceedings  if  that  is 
an  objeetion ;  but  the  act  authorises  the  Court  in  which  the 

{a)  l^T.  E.  195.  (h)  a  Kerr,  655. 

{€)  1  Camp.  356.  (d)  9  Dwol.  975.  (§)  2  Camp,  896. 
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1851.  action  is  brought  to  give  relief.]  Secondly.  TheproTiBioi 
F0R8TER  of  the  act  relative  to  the  bond  being  in  double  the  amomi 
"i'Se!*  ^or  which  the  party  is  in  custody,  is  only  directory.  Th 
form  of  the  bond  does  not  state  that  it  is  taken  in  an; 
particular  suit,  and  if  a  person  was  confined  in  several  sniif 
the  sheriff  might  take  one  limit  bond  for  the  whole.  [Gabtsi 
G.  J.  To  whom  would  the  sheriff  assign  such  a  bond?]  ] 
it  was  the  intention  of  the  Legislature  that  the  bond  shoal 
be  taken  in  double  the  amount  of  the  execution  only, 
could  have  been  very  easily  expressed.  The  Legialatui 
considered  that  less  than  double  the  amount  would  not  I 
a  security  to  the  creditor  ;  but  if  taken  in  more  than  doub 
the  amount,  it  is  no  injury  to  the  debtor,  because  the  amoo: 
of  the  execution  is  the  measure  of  damages.  M'Kemie 
Marsh  (a).  The  act,  in  giving  the  debtor  a  right,  depriv( 
the  creditor  of  one  of  his  rights,  and  should  therefore 
construed  in  favor  of  the  creditor.  It  says  the  bond  shi 
be  taken  in  double  the  amount  for  which  the  person  "  is 
confinement."  He  is  in  confinement  for  the  sherifTs  fees 
well  as  the  debt,  and  the  sheriff  would  be  entitled  to  incla 
them  in  the  bond.  A  mistake  in  the  sum  for  which  a  b] 
bond  is  taken  will  not  avoid  it.  1  Chit.  Arch.  192.  The  0 
jection  to  this  bond  appeared  on  the  declaration,  whi 
might  have  been  demurred  to  ;  it  is  therefore  not  a  grou: 
of  nonsuit. 

Weldofif  Q.  G.,  contra.  The  statute  23  Hen.  6,  c.  9,  whi 
authorises  sheriffs  to  take  bail  bonds,  uses  the  words  "re 
Bonable  sureties,**  and  not  *'  double  the  amount,"  as  in  tl 
act  6  Wm.  4.  That  is  the  act  by  which  the  sheriff  is  ai 
thorised  to  give  the  debtor  his  liberty,  and  the  provisions 
it  must  be  strictly  followed.  Affirmative  words  in  a  stata 
are  imperative,  when  it  is  passed  for  the  benefit  of  the  publi 
Dwarris  on  Stat  702.  [Parkbb,  J.  If  the  defendant  vi 
luntary  gives  a  bond  for  £30,  when  he  was  only  bound  I 
give  it  for  about  .£26  10«.,  I  do  not  see  how  he  can  tal 
advantage  of  it.  Street,  J.  The  giving  the  bond  istl 
act  of  the  debtor  ;  not  of  the  sheriff.  If  a  debtor  offered  tl 
sheriff  a  bond  in  more  than  double  the  amount  of  the  deb 

(a)  2  JTm-,  629. 
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would  he  be  justified  in  refusing  to  give  him  the  benefit  of  1851. 

the  limits  ?j     Perhaps  not ;  bat  such  a  bond  would  not  be  porsteb 

assignable  because  it  did  not  pursue  the  terms  of  the  act.  p^^^ 
Austen  V.  Howard  (a),  Pollok  v.  Gardner  (6). 

Car.  adv.  vult 

CiBTEB,  C.  J.,  now  deliveted  the  judgment  of  the  Court. 
Oq  oae  question  raised  in  this  case,  namely,  that  this  action 
being  on  a  limit  bond  taken  in  a  suit  brought  in  the  Court  of 
Common  Pleas  for  the  County  of  Kent^  cannot  be  brought 
in  this  Court,  there  can  be  no  doubt.  The  decision  of  Lord 
Mtnhoroughy  in  Wright  v.  Walmsley  (c),  which  has  never 
been  disputed,  and  is  cited  as  law  in  2  Saund.  61,  note  (n), 
clearly  shews  that  such  objection  cannot  avail  on  such 
pleading  as  the  case  before  us.  The  only  other  point  arises 
on  the  validity  of  the  bond  in  the  hands  of  the  assignee,  the 
penalty  of  which  is  £30 — the  amount  of  the  execution  being 
only  ;f  13  58.  lid.  The  defendant  contends  that  the  bond 
being  taken  for  more  than  double  that  amount,  is  not  in 
accordance  with  the  6  W.  4,  c.  41,  s.  13,  and  therefore  not 
assignable  under  the  provisions  of  that  section.  The  only 
analagous  case  which  we  can  look  for  in  the  English  autho- 
rities is  the  assignment  of  a  bail  bond  by  the  sheriff,  under 
the  12  Geo.  1,  c.  29;  and  the  4  Anne,  c.  16,  a.  20. 

Now  the  wording  of  the  12  Geo.  I,  c.  26,  is  much  stronger 
than  oar  Act  of  Assembly.  The  Act  of  Parliament  says, 
''for  which  sum  or  sums  so  indorsed,  the  sheriff  or  other 
"officer  to  whom  such  writ  or  process  shall  be  directed, 
"shall  take  bail,  and  for  no  more.'*  But  in  the  case  of 
ilitchell  V.  Gibbons  (d),  the  Court  held  that  a  bond  taken 
by  the  sheriff  for  double  the  amount  sworn  to  was  good — 
notwithstanding  the  positive  words  of  the  statute.  It  is 
8ud  in  that  case  that  the  bail  are  liable  to  the  utmost  extent 
of  the  penalty  of  the  bail  bond,  as  far  as  justice  requires, 
for  the  payment  of  the  whole  debt  due  and  the  costs. 

That  case  moreover  was  an  application  to  set  aside  the 
^d  on  this  ground.  The  same  reasons  would  apply  to  the 
^^0  of  a  limit  bond  as  that  of  a  bail  bond.    The  object  of 

(a)  7  Totnit.  897.  (b)  2  Kerr,  655. 

(e)  J  Camp.  896.  (d)  1  H.  Bla.  76. 
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1851.      the  penalty  in  lioth  cases  is  to  secare  beyond  the  aetaal  del 
FoMTw     ^^^^  which  in  justice  the  party  ought  to  recover.     Beyon 
'j^!^      this  he  could  not  recover  whatever  might  be  the  amount  o 
the  penalty. 

If  by  taking  the  bond  in  an  unreasonable  penalty  an] 
thing  unfair  or  oppressive  could  be  brought  home  to  th€ 
sheriff,  or  any  injustice  could  be  done  to  the  obligors,  thej 
might  always  obtain  relief  by  the  equitable  jurisdictioi 
vested  in  the  Court  where  the  action  is  brought,  for  tlia 
purpose. 

r»ule  discharged. 


DUXN  <i:Min^t  GARRETT  ana  Axothbu. 

^""shoS^br*  C^s^^-  '^•^^  declaration  stated  that  before  and  at  the  time 
not  Situ?L*'^*  &c.,  a  certain  shop  with  the  appurtenaoces  was  in  the  poa 
movSTKy^il^  session  and  occupation  of  the  defendants  as  tenants  therec 
tionoUnA^'^'  to  the  plaintiff,  for  a  term  of  years,  ending  1st  May,  18iJ 
An'agreo-  and  thc  plaintiff  had  agreed  to  lease  the  shop  to  one  Jamt 
SSitof  a'ahop  Hotvard  for  one  year  from  the  1st  May,  1849,  at  the  rent  ( 
iordwouM*°    £93,  yet  the  defendants  intending  to  injure  the  plaintiff  i 

make  C4ir tain     .  .  .  •    i.  i.  •     i^i         t  i  m     xu 

iinprovotiientn  his  rcversionary  interest  in  the  shop,  while  the  same  was  i 

therein,  the  te- 
nant would  put  their  possession  as  tenants,  on  the  29th  Aprils  1849,  wron^ 

andflxturort,    fully  and  unjustly  broke  down  and  removed  the  fixtures, ' 

and  leave  them  J  J  J 

f«2w M '!?od**  ^^^'  ^^  6^^  fittings  five  hundred  feet,  of  tubes,  &c.,  of  tl 
•uch  fittings''*  v^J^®  o^  ^50,  then  and  there  being  afBxed  and  appurtenai 
ooinmonVaw.  ^^  ^^®  premises,  and  took  and  carried  away  the  same  ;  1 
breaohofduty^°^^^^^  whcrcof  the  plaintiff  was  greatly  injured  in  his  r 
ari8ei?n*pon"he  versionary  interest,  and  by  means  of  the  damage  so  done 
"^uah  au^'  the  shop  by  the  defendants  the  plaintifi  was  unable  to  coo 
exeouSTix  aud  p'j  with  his  agreement  with  Howard,  and  Howard  therebj 
peru?nthe  ou  the  Ist  May,  1849,  by  operation  of  law  became  dif 
th«  landlord"  charged  from  his  agreement  with  the  plaintiff  and  refuse 
nautieaveHthe  to  perform  the  Same,  and  the  plaintiff  had  thereby  beei 
for*  if  they  are  deprived  of  the  profits  which  he  otherwise  would  haT< 

removedbefore  ,.,-  ,^  i       t,        mi  i  ..* 

that  time        dcHved  from  the  rents,  &c.  There  was  also  a  count  in  trover 

trover  will  not  _,  ,         .,, 

ii«-  Flea,  not  guilty. 
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A.t  the  trial  before  Street,  J.,  at  the  Saint  John  circuit  in       1851. 
Av^uit  last,  the  plaintifiTs  counsel   in   opening  the  case,       dunn 
claimed  the  gas  fittings  as  fixtures  either  by  common  law  or    OARnETr. 
usage  and  custom.      It  appeared  that  the  defendants  bad 
leased  a  shop  from  the  plaintiff,  for  a  term  ending  the  1st 
May,  1849,  and  on  leaving  on  that  day  had  taken  away 
some  gas  fittings  which  they  had  put  in  the  nhop  during  their 
term.    The  plaintiff  bad  agreed  to  let  the  shop  to  Howard 
for  a  year  from  the  Ist  May,  1849,  but  not  being  prepared 
to  give  him  possession  on  that  or  the  subsequent  day,  in  con- 
sequence of  repairs  which  he  was  obliged  to  make  in  order 
to  put  it  in  the  same  state  as  when  the  defendants  occupied 
it,  Howard  refused  to  take  it  afterwards,  and  it  remained 
unoccupied  for  several  months.      The  plaintiff  brought  an 
action  against  Howard  for  breach  of  his  agreement,  which 
was  decided  in  favor  of  Howard  (a).      The  evidence  failf^d 
to  shew  any  usage  respecting  gas  fittings,  and  the  plaintiff 
then  proved  that  while  the  defendants  occupied  the  shop, and 
before  any  gas  fittings  had  been  put  in,  they  entered  into 
the  following  agreement  with  him  : 

^^UJ,  Dunn  will  put  up  and  erect  a  counter  and  pillars  in  the 

"  rear  uf  the  shop  at  present  occupied  by  us,  we  the  undersigned 

"  bargain  and  agree  on  oar  part,  to  have  gas,  gas  fittings  and 

"fixtures,  pat  up  and  erected  from  front  to  rear  of  said  shop, 

'* which  gas  fittings  and  fixtures  shall  be  of  a  decent  and  suitable 

'' coQBtruction,  and  which  gan  fittings  and  fixtures  we   bargain 

"  and  agree  to  lua  ve  in  the  said  building  for  the  uhh  of  the  said  shop 

'  wheu  tht^  year  expires,  nr  when  we  leave  the  said  shop:  as  witness 

"our  hands  this  1st  Jum.  1848." 

**  Garretf  &  Skillun.** 

The  plaintiff  had  performed  his  part  of  the  agreement. 
It  was  contended  by  the  defendants'  counsel,  that  the  plain- 
Wnot  having  declared  upon  the  agreement,  could  not  avail 
liimself  of  it  to  prove  the  gas  fittings  to  be  fixtures.  The 
learned  Judge  inclined  to  that  opinion,  but  as  the  evidence 
M  been  received  without  objection,  he  reserved  the  point, 
^i  in  leaving  the  case  to  the  jury,  directed  them  that  the 
8^  fittings  were  not  fixtures  by  common  law,  but  that  under 
the  agreement  he  would  tell  them  they  might  become  so 

(a)  See  Ante  vol.  1,  p.  615. 
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1851.      between  the  parties,  and  therefore  on  that  ground  theyh^ 

^^^       better  find  for  the  plaintiff.  As  to  the  damages:  they  shocaJ 

GiSrarr     *^®  ^®''  satisfied  before  they  gave  a  verdict  for  anythini 

more  than  the  value  of  the  gas  fittings, that  it  was  in  conse- 

quenceof  their  removal  that  ffoii'ari/ refused  to  take  the  shop. 

The  jury  found  for  the  plaintiff — damages  £87  12f .  6d. 

In  Michaelmas  term  last,  Gray  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds  of  misdirection  and  that  the  ver- 
dict was  against  law  and  evidence.  2  Smiths*  L.  (7.  99, 
Elwes  V.  Mawe  (a),  Rex  v.  Saint  Dunstan  (b),  Lyde  v.  Rus- 
sell (c),  Leach  v.  Thomas  (d),  were  cited. 

JacA;  shewed  cause  in  Hilary  term  last.  The  cases  upon 
the  right  of  a  tenant  to  remove  fixtures  apply  only  to  oases 
where  the  fixtures  have  been  erected  for  the  benefit  of  a 
particular  trade.  Here  it  is  not  left  to  any  presumption  oi 
law  whether  the  fittings  are  fixtures  or  not,  but  it  is  proved 
by  express  evidence.  Under  the  agreement,  the  moment  the 
fittings  were  put  up  they  became  the  property  of  the  landlord 
without  any  delivery :  there  is  no  postponement  of  the  time 
of  their  becoming  his  property,  but  only  of  the  time  of  hie 
taking  possession.  They  were  put  there  for  the  benefit  ol 
the  shop,  and  were  to  be  left  for  the  like  purpose,  the  defen- 
dants having  the  use  of  them  as  long  as  they  continued 
tenants,  and  in  order  to  justify  their  removal,  the  defendants 
were  bound  to  shew  that  they  came  within  some  of  the  ex- 
ceptions recognised  by  law.  The  agreement  was  produced 
to  shew  that  the  fittings  belonged  to  the  plaintiff, and  not  foi 
the  purpose  of  recovering  damages  for  the  breach  of  it. 
Nor  was  it  necessary  that  the  action  should  be  brought  upoi 
the  agreement.  The  rule  is  that  where  damages  arise 
from  the  nonperformance  of  certain  acts  which  a  party  hai 
contracted  to  perform,  the  remedy  is  on  the  contract,  but 
when  it  is  for  a  misfeasance — for  wrongfully  doing  what  h 
ought  not  to  do — the  remedy  may  be  either  on  the  contrac 
or  in  tort.  Kinlyside  v.  Thornton  (c),  Burnett  v.  Lynch  (/" 
Bretherton  v.  Wood  (g).  The  plaintiff  can  maintain  trovea 

(a)  3  East,  38.  (b)  A  B.  &  C.  686. 

(c)  1B.&  Ad,  394.  (d)  7  C.&  P.  827. 

(e)  2  ^^.  Bla.  1111.  (/)  6  B,  &  C.  689.  (p)  8  B  A  J5.  64. 
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because  this  ap;reement  gave  bim   the  possession  of   the      1851. 
fixtures  without  delivery,  and  the  defendants'  right  to  the       dunn 
beneficial  occupation  of  the  property  expired  on  the  80th    oabbb^. 
April.  The  incoming  tenant's  right  begins  on  the  Ist  May, 
at  sunrise  if  he  pleases.      A  count  in  trover  may  be  joined 
with  assumpsit.     Mast  v.  Goodson  (a). 

Gray  contra.     The  declaration  treats  the  injury  to  the 
plaiiitiff  not  as  resulting  from  any  contract,  but  as  a  common 
law    right.      If  therefore   it  cannot  be  shewn  that  these 
fittings  are  fixtures  by  common  law  the  plaintiff  cannot  re- 
cover, for  the  contract  was  nothing  more  than  an  agreement 
to  leave  the  fittings  in  the  shop.  The  jury  should  have  been 
instructed  what  things  were  fixtures  by  law,  and  how  things 
not  originally  attached  to  the  freehold  might  become  fixtures, 
and  then  it  should  have  been  left  to  them  to  say  whether, 
nnder  the  agreement,  these  fittings  were  fixtures.    If  during 
his  tenancy  a  party  would  have  a  right  to  remove  bells, as  in 
Lyde  v. RuaseU,  upon  the  same  principle  would  a  tenant  have 
ft  right  to  remove  gas  fittings  provided  at  his  own  expense. 
The  action  should  have  been  upon  the  agreement,  because 
tbe  plaintiff  has  no  right  at  common  law.  In  the  agreement 
there  is  a  condition  precedent  to  be  performed  by  the  plain- 
tiff, and  if  the  action  had  been  upon  the  agreement  the 
defendants  would  have  had  an  opportunityof  seeingwhether 
tbe  plaintiff  had  performed  the  condition.     If  in  this  case 
the  law  implied  a  promise,  independent  of  any  express  agree- 
ment, to  leave  the  fittings,  then  an  action  on  the  case  might 
have  been  maiutained;  but  still  the  declaration  should  have 
stated  the  facts  out  of  which  the  legal  obligations  arose,  the 
obligation,  the  breach  of  it,  and  the  damage  resulting  from 
the  breach.    Per  Liitledale,  J.,  in  Burnett  v.  Lynch.     Trover 
^nnot  be  maintained,  because  the  plaintiff  never  had  the 
possession.      If  the  defendants'  tenancy  had  determined 
Wore  they  removed  the  fittings,  the  plaintiff  might  have 
maintained  trover,  but  they  had  a  right  to  the  possession 
ftit  the  time  they  removed  them,  and  therefore  were  not 

trespassers. 

Cur,  adv.  cult. 

(a)  8  Wili,  848. 
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1851.  Cabter,  C.J.,  now  delivered  the  jadgment  of  the  Goor^*' 

D^jjfN       It  is  abundantly  clear  that  the  gae  fittings,  which  form^^ 
ga^rei^.    the  subject  of  this  action,  cannot  be  considered  as  fixtarer^ 
by  the  common  law  ;  nor  can  they  be  so  from  any  custooc^ 
or  usage,  as  the  evidence  on  this  point  was  all  the  other  way^^ 
The  plaintiff  however  relied  on  a  written  agreement  signed 
by  the  defendants,  as  either  making  these  gas  fittings  fii- 
tures  as  between  him  and  the  defendants,  or  making  them 
at  the  expiration  of  the  defendants*  tenancy  his  property, 
and  so  the  subject  of  an  action  of  trover. 

Neither  of  these  grounds  are  in  our  opinion  tenable. 
Even  if  it  could  be  shewn  that  the  effect  of  the  agreement 
was  to  make  these  gas  fittings  fixtures  (which  we  cannot 
admit, seeing  that  they  are  mentioned  therein  as  something 
distinct  from  fixtures),  the  plaintiff  should  have  set  oat  his 
cause  of  action,  viz., the  tort  or  breach  of  duty  committed  by 
the  defendants,  as  arising  from  a  right  which  the  plaintiE" 
had  by  virtue  of  the  specific  contract,  and  not  for  the  breacb. 
of  a  common  law  duty,  as  set  out  in  the  counts  in  case  i 
this  action. 

We  must  consider  then,  whether  on  the  trover  count  th 
plaintiff  had  such  aproperty  in  the  gas  fittings  as  will  eotitli 
him  to  retain  the  verdict  on  that  count.  We  cannot  vie 
this  agreement  as  vesting  any  property  in  the  gas  fitting 
in  the  plaintiff  at  the  expiration  of  the  year  or  when  th 
defendants  quitted  the  premises.  It  amounts  to  nothin 
more  than  an  undertaking  by  the  defendants  to  leave  the 
in  the  building,  which  might  give  the  plaintiff  a  right 
action  for  the  nonperformance  thereof,  but  nothing  moro  i 
and  that  right  of  action  would  be  assumpsit  on  the  agree- 
ment, not  trover  on  the  property. 

Some  question  was  made  as  to  the  time  "when  the  gas  &^* 
tings  were  removed  by  the  defendants,  viz.,  on  the  Ist  Mm-y^ 
on  which  day  the  year  of  their  tenancy  expired.  This  canaot 
be  material.  They  removed  them  before  they  left  the  shap> 
and  it  is  quite  clear  that  no  property  could  vest  in  theplainfciif 
unless  the  defendants  had  left  the  fittings  in  the  shop  affect 
they  had  quitted  the  possession  of  the  premises.  Then  felio 
agreement  might  be  considered  as  executed :  until  that  ivcO-^ 
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it  ^as  only  executory.  It  appears  from  the  case  of  Penton  1851 . 

V-  Robart  (a),  that  even  after  the  expiration  of  the  term,  a  't>xjss 

tenant  remaining  in  possession  may  remove  that  which  he  g^rbtt. 

could  have  taken  away  during  the  term. 

The  rule  of  a  new  trial  must  be  made  absolute. 

(a)  2  East,  88. 


ROBINSON,   Executor,  &c.,     of  R.    Pbttigrew    against 

PALMER. 

Assumpsit  for  money  had  and  received  by  the  defendant,  attorney  de^ 
as  the  attorney  of  the  plaintiffs  testator.  Plea,  the  general  SJJJJt  o"1^ney 
issue  (a).       At  the  trial  before  Carter,  0.  J.,  at  the  Albert  ^^^^^^l^/^^, 
circuit  in  July  last,  it  was  proved  that  the  defendant  in  his  p^citT^ignVi 
professional  capacity  as  an  attorney,  had  collected  money  wLow^^not 
for  the  testator  from  several  persons,  as  stated  in  the  plain-  hadTny^  ^*^  * 
tiffs  bill  of  particulars.  In  order  to  prove  a  demand  of  the  mtLketiie  de- 
money  before  bringing  the  action,  the  plaintifif  gave  in  evi-Sd*byonewho 
deuce  the  following  notice  to  the  defendant :  ity  t(f ^JceiTe '' 

the  mouev,  is 

'Take  notice  that  I  am  authorised  by  Winthrop  liohinsan,  ex-  jot  a  sufflcient 
"ecutor,  &c.,  to  demand  payment  of  you  of  the  following  monies  pSS^an  action^ 
"received  by  you  for  R.  Pettigreiv.''  [A  statement  then  followed  Jor  money  had 
0^  the  sums  and  the  persons  1^  whom  they  were  paid,  as  in  the  thoiiluhe^^r. 
P^iculars.]  *'Al8o,  all  other  monies  received  or  collected  by  jjn  who  siRned 
''you  before  or  since  the  death  of  R,  Pettigrew  ;  also  all  other  if t^wi^e™ 
'*  monies  in  your  hands  belonging  to  the  estate  of  R.  Pette^rrew' ;  attorney  in  the 
"and  take  notice  that  unless  you  forthwith  satisfy  these  just  and  '^^l^arrister 
"legal  claims  of  the  said  executor,  a  suit  will  be  commenced  aeaiunt  whom 

"tffainaf  vnn  *>  an  action  is 

Igainst  you.  brought  has  no 

"To A  L.  Palmer,  Esq.''  «*Thos.  B.  Moorb.      auc^t'hTsd'^' 

This  notice  was  served  on  the  defendant  on  the  22d  March,  pe^^n  and^y 
1850,  but  the  person  who  served  it  told  him  he  was  not  au-  ^^As^'iaipiea 
thorised  to  receive  the  money,  and  did  not  know  what  the  Sa  a^notS^***** 
Wendant  was  to  do  with  it.    It  was  not  shewn  that  Moore  iSnete!^^ 
had  any  authority  to  make  the  demand,  but  he  soon  after- 
wards brought  this  action  as  attorney  for  the  plaintiff.  The 
defendant  claimed  the  right  to  cross  examine  the  witnesses, 
^d  that  ooonsel  should  address  the  jury ;  but  the  learned 

^^8«v«ral  fpeoial  pleas  were  also      nntil  after  the  passing  of  the  act  13 
1**^*^  Imt  not  havijig  been  filed      Viet,  c.  83,  they  became  immaterial. 
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1851.      Judge  refused  to  allow  it,  and  the  defendant  elected  to  con- 
BoBiNBON    duct  the  cause  in  person.     A  nonsuit  was  moved  for  on  the 
palm^b.     ground  that  the  demand  was  not  sufiScient ;  and  the  point 
was  reserved  with  leave  to  the  defendant  to  move  to  enter 
a  nonsuit.    The  defendant  then  tendered  the  special  pleas 
which  had  been  delivered  with  the  general  issue,  as  notices 
under  the  act  18  Vict.  c.  83 :   he  also  tendered  particulars 
of  set  off, — both  of  which  were  rejected.    Evidence  was  also 
offered  of  the  general  balance  due  from  Pettigrew  to  the 
defendant,  for  which  he  claimed  a  lien  upon  all  the  monies 
in  his  hands;  but  this  was  rejected,  and  a  verdict  was  given 
for  the  plaintiff  for  £16  88.  Ad. 

In  Michaelmas  term,  the  defendant  in  person  moved  for 
a  rule  nisi  for  entering  a  nonsuit;  citing  Story  on  Agency, 
88.  246,  257,  Paley  on  Agency  848,  Oilbert  v.  Palmer  (a) 
and  also  for  a  new  trial,  on  account  of :  1.  The  refusal  to  allow 
the  defendant  to  defend  in  person  and  by  counsel.  Shuttle- 
worth  V.  Nicholson  (b).  2.  The  improper  rejection  of  evidence 
of  the  general  balance  due  to  the  defendant.  Story  on  Agen. 
8.  888,  Montague  on  Lien  59,  Watson  v.  MaskeU  (c) ;  and  8. 
The  rejection  of  the  special  pleas.  On  the  last  ground,  be 
contended  that  under  the  act  any  notice  was  sufficient  which 
did  not  mislead  the  opposite  party,  and  that  the  form  of  it 
was  not  material.  The  Court  said  the  pleas  could  not  be 
treated  as  notices,  and  granted  the  rule  on  the  other  grounds. 

A.  R.  Wetmore  shewed  cause  in  Hilary  term  last.     A 
demand  is  not  necessary  if  there  has  been  neglect  or  unrea- 
sonable delay  in  giving  notice  to  the  client  of  the  receiptor 
money.     The  defendant  knew  that  Moore  was  an  attorney 
and  that  he  was  the  proper  person  to  receive  the  money, and 
it  was  his  duty,  after  the  notice,  to  take  some  steps  towards 
paying  it  over.      If  he  pretended  to  screen  himself  on  tba 
ground  that  the  plaintiff  lived  in  another  county,  he  should 
have  stated  so  at  the  time  of  thedemand,otherwi8e  he  waives 
that  objection.  By  employing  Moore  to  bring  the  action,  th^ 
plaintiff  recognised  his  authority  to  make  the  demand.  Stfi^y 
on  Agency t  ss.  239,  244,  Maclean  v.  Dunn  (d),  Soames  "^  • 

(a)  Ante'yoL  1,  p.  455.  (b)  I  M.  &  Rob.  264. 

(c)  1  Bing.  N.  C.  727  ;  3  DowL  638.  {d)  4  Bing.  722, 
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cer  (a),  Ooodtitle  v.  Woodward  (b).     The  presumption       1851. 
i  be  that  he  had  authority  at  the  time      Marshall  v.    bobinson 
(c).     A  demand  by  an  attorney  is  sufficient.     Wilmot     p^meb. 
nith(d),  Coles  v.  Bell  (e).  A  party  has  no  right  to  appear 
irson  and  by  counsel;  he  must  do  one  or  theother»and 
)  examines  the  witnesses,  counsel  cannot  be  allowed  to 
any  part  in  the  ease.  Mo$catti  v.  Lawaon  (/).     [Wil- 
J.   That  point  is  settled  by  Newton  v.  Clmplin  (g),]     To 
e  out  his  right  to  a  general  lien,  the  defendant  should 
3  shewn  the  particular  suits  in  which  the  costs  were  in- 
ed,  in  order  that  the  plaintiff  might  be  prepared  to  shew 
ther  they  had  been  settled. 

(inter  in  person,  contra.  An  attorney  is  not  liable  to  an 
on  for  money  collected,  without  a  demand  of  payment, 
)ai  V.  Palmer ;  and  it  must  be  such  a  demand  as  he 
comply  with.     Here  the  person  who  served  the  notice 
not  authorised  to  receive  the  money,  nor  was  it  shewn 
t  Moore  had  any  authority  to  make  the  demand  ;  and 
Q  admitting  he  had  authority, there  is  no  direction  in  the 
ice  how  the  money  was  to  be  sent.      An  act  done  by  a 
ty  who  had  no  authority  cannot  be  ratified.     Story  on 
in.«.  246.      In  Paley  on  Agency  845,  it  is  said  that  the 
Qciple  of  adoption  ''  only  holds  where  no  immediate  act 
)io  be  done  upon  it  by  a  third  person.     If  the  act  done 
>6  intended  to  raise  a  duty  in  a  third  person,  so  as  to 
object  him  to  damages  for  nonperformance  of  that  duty, 
aonauthorised  proceeding  cannot  be  brought  to  have  that, 
ffect  by  a  subsequent  sanction ;  for  in  that  case  the  party 
B  entitled  to  such  a  notice  as  he  can  act  upon  with  cer- 
ainty  at  the  time  it  is  given."      The  fact  of  Moore's 
^erwards.  being  the  attorney  on  the  record  does  not  shew 
&the  was  authorised  to  make  the  demand.    Burghart  v. 
^tntdn  (h),  Wagstaff  v.  WiUon  (i).     2.  As  to  the  lien. 
^  attorney  has  a  general  lien  for  the  general  balance  of 
^unU.  It  is  not  confined  to  the  costs  in  particular  suits. 
^  on  Agen.  $.  388,  In  re  Bayard  (fc). 

(«)  ID.  A  Ry.  82.  (6)  BB.&  Aid.  689 

W  4  Camp.  138.  {d)  9  C.  Sc  P.  463. 

W  1  Camp.  478.  (/)  1  if .  <fe  Rob.  464. 

W  U  Jur.  1191.  (A)  6  C.  &  P.  690. 

(0  4  B.  A  Ad.  838.  (k)  Ante  vol.  1,  p.  359. 

7    M3.B.^— 15 
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1851.  Cur.  adv.  vtUL 


K0BIV8ON        Carter,  C.  J.,  now  delivered  the  judgment  of  the  Conii 
pauIiku.     Taking  into  consideration  all  the  circarastances  of  this  case^ 
we  are  of  opinion  that  it  falls  within  the  general  rule  laid 
down  in  Gilbert  v.  Palmer,  requiring  a  demand  to  he  noada 
on  the  defendant  for  the  money  received  by  him  in  his  pro- 
fessional capacity  as  the  attorney  of  the  testator,  before  ba 
would  be  liable  in  an  action  for  money  had  and  received. 
We  think  the  evidence  failed  to  shew  any  sufficient  demand 
in  the  present  case.  Without  therefore  going  into  the  point 
arising  on  the  motion  for  a  new  trial — the  rejection  of  eTi- 
dence — on  which  we  desire  to  be  understood  as  expressing  , 
no  opinion,  we  think  the  rule  to  enter  a  nonsuit  must  be  i 
made  absolute. 

In  the  course  of  the  argument  we  took  the  opportunitjof 
stating  that  the  defendant,  although  a  barrister  of  this  Courts 
was  not  entitled  to  conduct  his  defence  both  in  person  and 
by  counsel,  and  to  that  opinion  we  still  adhere ;  a  barristtf 
has  no  such  privilege. 

The  rule  for  entering  a  nonsuit  must  be  made  absolute. 


CARTER  against  PURRINGTON. 

mer^^ysiTeeout  TRESPASS  for  false  imprisonment.  Plea,  1.  Not  gailty» 
de^^verait^to  2.  A  justification  under  a  judgment  and  execution  ina  soit 
exeeutorisnot  brought  by  the  present  defendant  against  the  plaintiff  before 
laRser.  though  a  Justice  of  the  Peace,  under  the  act  4  Wfii.  4,  c.  46.  Be- 
iabio  to  an  ac- plications,  (h  injuria,  with  anew  assignment,  to  which  the 
case  if  there  defendant  pleaded  not  guilty.  At  the  trial  before  Cartert 
viouB  proceed-  c.  J.,  at  the  Westmorland  circuit  in  July  last,  it  appearel 

ingB  to  warrant  '  ^  '  *^* 

theproceBs.     ^^^at  the  plaintiff  had  been  imprisoned  under  an  execntioBi 

If  he  giveB  *  * 

troM*to^thr  regular  in  form,  issued  out  of  a  Justice's  Court,  in  a  suit  ift 
S2rt*in°thear**  which  the  present  defendant  appeared  to  have  been  th« 
irtreipwi^ui^  plaintiff.  The  constable  who  made  the  arrest  was  called 
rt^^judg.'^  A  witness  for  the  plaintiff,  and  stated  that  after  receiving  tl 

ment  to  an- 
thorite  the 
•xeoation. 
A  prooew  regul&r  on  its  face,  is  a  justiflcatiou  to  the  of&cer. 
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Lecution  he  called  ou  the  present  defendant  and  told  him      2_1 

hat  Carter  had  no  property,  to  which  the  defendant  said      ^^'^^ 

ihat  he  (the  witness)  must  execute  the  process.      That  he  puj*w»«ton.  ^ 

afterwards  arrested  the  plaintiff,  and  on  their  way  to  the 

gaol  they  called  at  the  defendant's  store,  when  the  plaintiff 

claimed  to  be  allowed  ten  shillings  which  he  said  he  had 

paid,  and  offered  the  defendant  the  amount  of  the  execution 

less  that  sum,  which  he  refused  to  receive,  saying  it  was  not 

€Doagh,  and  told  the  witness  to  take  the  plaintiff  along. 

The  plaintiff  was  then  taken  to  gaol.     It  did  not  distinctly 

appear  that  the  defendant  had  sent  the  execution  to  the 

eoiistable,  and  he  said  that  he  imprisoned  the  plaintiff  in 

coQseqaence  of  the  execution,  not  being  able  to  find  any 

property  to  levy  on.     The  defendant  called  no  evidence, 

coutending  that  trespass  would  not  lie.  The  learned  Judge 

l)eiDg  of  opinion  that  the  justification  had  been  admitted  by 

the  pleadings,  and  that  there  was  no  proof  of  any  trespass 

under  the  new  assignment,  directed  a  verdict  for  the  defen- 

<laDt,  which  was  given  accordingly. 

In  Michaelmas  term  last  A,  L.  Palmer  obtained  a  rule 
luit  for  a  new  trial  on  the  ground  of  misdirection  ;  citing 
1  Chit,  PI,  632,  Prettyman  v.  Lawrence  (a),  Barker  v.  Bra- 
kim(b),  Atkinson  v.Matteson  (c),  Batesv.  Pilling {d),Briant 
y£liUtvn{e)JSo welly.  Champion {f)yCodrington  v. Lloyd  (g), 

D,  S,  Kerr  shewed  cause  in  Hilary  term  last.  There 
was  no  evidence  to  prove  a  trespass  under  the  general  issue. 
There  was  not  such  an  interference  by  the  defendant  as 
vonld  make  him  a  trespasser  even  if  the  execution  was  irre- 
gular. In  all  the  cases  cited  where  the  party  was  held 
iitble,  he  had  taken  an  active  part  in  the  matter,  but  here 
tbe  defendant  in  effect  only  directed  the  constable  to  look  at 
tbe  execution  and  obey  its  directions — he  did  no  more  than 
point  out  what  the  process  required  the  constable  to  do,  and 
berefore  even  if  the  execution  had  been  irregular,  he  is  not 
i  trespasser,  for  the  imprisonment  was  made  in  consequence 
f  the  execution  and  not  in  consequence  of  what  the  de- 
Bdant  said.      The  mere  fact  of  delivering  a  process  to  an 

(a)  Cro.  Eli*.  812.  (h)  3  WiU.  368. 

(c)  2  T.  R.  in.  (rf)  ^  B.AC.  88. 

(«)  5  DawL  66.  (/)  QA.AE.  407.  {g)  8  A.  &  E.  449. 
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1851.      officer  will  not  make  tbe  party  a  trespasser  if  the  procen 
cabteb     is  bad.      Oreen  v.  Elgie  (a).  Cooper  v.  Harding  (b);  and 
PuBBiMOTON  whether  be  is  a  trespasser  or  not  is  a  question  of  law.     If 
the  execution  was  irregular,  the  present  defendant,  who 
merely  set  tbe  Court  in  motion,  is  not  a  trespasser— the  ex- 
ecution is  tbe  act  of  tbe  Justice.      Carratt  v.  Morley  (c). 
But  the  plaintiff  proved  the  regularity  of  the  proceedings 
and  therefore  rendered  it  unnecessary  for  the  defendant  top 
into  tbe  justification.     If  any  action  will  lie,  it  must  be  cm 
EUee  V.  Smith  (d).  , 

A,  L.  Palmer  contra.     Tbe  question  is,  whether  a  trei* 
pass  has  been  committed,  and  if  so,  who  has  committed  it 
Tbe  execution  being  regular  on  its  face,  is  a  justification  to 
tbe  constable  who  executed  it,  witboutproof  of  tbe  judgmeDt; 
but  not  so  with  tbe  defendant — be  is  bound  to  prove  tben- 
gularity  of  tbe  proceedings.     Tbe  presumption  of  law  ■ 
against  the  right  to  imprison  a  party,  and  therefore  allthi 
plaintiff  had  to  prove  was  tbe  imprisonment  by  order  of  tlilJ 
defendant;    and  to  get  rid  of  liability  tbe  defendant  mi' 
bound  to  justify  the  imprisonment.     The  plaintiff  was  not^ 
bound  to  prove  the  negative  and  sbew  that  there  was  Mj 
judgment  to  support  tbe  execution,  but  it  was  for  the  defeB*;| 
dant  to  prove  affirmatively  tbat  there  was  one.     Holro/jfii 
V.  Doncaster  (e).   There  is  no  presumption  in  favor  of  inl 
rior  jurisdictions.     What  is  tbe  use  of  a  special  plea  if 
defendant  is  not  bound  to  prove  it  ?    Tbe  general  ic 

I 

would  answer  all  tbe  purpose.  According  to  the  defes^ 
d ant's  argument  it  would  only  be  necessary  to  have  M^ 
execution  to  justify  an  imprisonment  in  any  case.  -^^ 
v.  Pilling  shews  tbat  trespass,  and  not  case,  is  the  reme^ 

Cur.  adv.  vuiL 

Carter,  C.  J.,  now  delivered  tbe  judgment  of  the  Coi 
The  only  question  which  ultimately  arose  in  tbis  ease 
wbetber  there  was  evidence  to  go  to  tbe  jury  of  any  act 
trespass  committed  by  tbe  defendant.       The  arrest  of 
plaintiff  by  the  constable  under  a  process,  which  ap] 
perfectly  good    on  its    face,   was  as  regards  that  oj 

(a\  5  Q.  B,  99.  (h)  7  Q.  B.  MS. 

(c)  1  Q.  B.  18.  (S)  ID.  A  R.  97.  (e)  8  Bing.  491. 
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astified  by  tbat  process ;  but  as  regards  the  defendant  in      1851. 
his  action,  who  was  the  plaintiff  in  the  previous  suit,  the     girtfr 
process  alone  would  not  afford  a  justification,  supposing  his  pub^^ton. 
eonduct  were  such  as  to  amount  to  a  trespass. 

The  mere  suing  out  a  process  by  the  plaintiff  in  a  suit 

ind  placing  it  in  the  hands  of  a  sheriff  or  constable  to  exe- 

ente,  without  taking  any  more  active  part  in  the  execution 

of  that  process,  might  not  alone  make  such  plaintiff  a  tres. 

passer,  though  if  the  previous  proceedings  would  not  warrant 

BQch  process,  he  might  be  liable  to  an  action  on  the  case  for 

improperly  suing  it  out.     But   if  in  the  execution  of  the 

process,  the  plaintiff  take  a  part  in  assisting  or  directing 

tbe  officer,   such   conduct  may  make  him  an  immediate 

party  to  the  act  of  trespass,  for  which  the  warrant  will 

afford  no  justification  to  any  except  the  officer  of  the  law. 

Wtit  V.  Smallwood  (a),  Moravia  v.  Sloper  (6).     In  this  case 

ve  think  there  was  evidence  on  which  it  should  have  been 

bft  to  the  jury  whether  the  defendant  took  an  active  part 

in  tbe  apprehension  and  detaining  the  plaintiff  in  custody, 

beyond  the  mere  delivery  of  the  process  to  the  constablci 

of  which  fact,  by  the  way,  there  was  no  direct  evidence.  It 

is  difficult  to  discover  any  positive  rule  in  the  various  cases, 

•8  to  the  liability  of  a  party  who  merely  places  a  regular 

process  in  the  hands  of  the  proper  officer  for  execution,  to 

U  action  of  trespass.     He  may  be  liable  to  an  action  on 

the  ease,  if  there  are  not  previous  proceedings  to  justify  the 

ianiing  tbe  process,  but  hardly  to  an  action  of  trespass, 

beeaose  if  he  does  nothing  more  than  place  the  execution 

ai  the  hands  of  the  officer,  the  officer  may  be  said  to  act  by 

command  of  the  Court  whence  the  process  issues,  not  by 

«MDmand  of  the  party  who  hands  it  to  him.     If,  however, 

tbe  party  goes  beyond  this  and  gives  any  special  directions 

to  the  officer,  or  himself  take  an  active  part  in  the  arrest, 

ift  may  make  hitnself  so  far  a  party  to  the  arrest  as  to  make 

Usk  a  trespasser,  unless  he  can  shew  a  proper  judgment  to 

ptboriae  tbe  execution. 

'The  rale  for  a  new  trial  must  be  made  absolute  (c). 

i$M.Jk}f.  4ia      (6)  WilUi  30.     (c)  See  Craig  v,  Giberson,  AnU  p.  207. 
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1861. 

THE     MUTUAL     SAFETY    INSURANCE     COMPANY 

against  PORTER. 

no?n>»y»bie  to  ASSUMPSIT  OH  a  promissory  note.  The  first  count  ot  the 
oftDDot'bera-  declaration  stated  it  to  have  been  made  by  the  defendantio 
person  to  ^  *  favor  of  the  plaintiffs;  the  second  count  described  it  as 
given,  either  as  payable  to  bearer.     Plea,  the  general  issue. 

payee  or  bear- 

2i^n?hii''°"  ^^  ^^®  *^'*^'  before  Street,  J.,  at  the  Saint  John  circuilin 
blank  as  payee.  ^^9^^^^  '^st,  the  uotc  produced  in  evidcncs^  was  in  the  fol- 

Any  bona  /ide  ]^'.y^„  fnrtn  • 
holder  of  such  10  Wing  lOrm  . 

a  note  may  in- 
sert bia  name 
in  the  blank  as 
payee. 


■si 

■33 


**  New  York,  October  31, 1848. 


'*  Twelve  monihs  after  date  I  promise  to  pay 
** or  order,  for  value  received,  $661. 

*  *  Wm.  Porteb.' 


The  words  in  the  margin  and  the  formal  parts  of  the  note 
were  in  print.  It  was  objected  that  there  being  no  payee, 
the  note  was  incomplete,  but  the  learned  Judge  considereJ 
that  it  might  be  treated  as  payable  to  bearer,  and  the  jurj, 
under  His  Honor's  direction,  gave  a  verdict  for  the 
plaintiffs. 

In  Michaelmas  term  last,  Stfivens  obtained  a  rule  nisi  foi 
a  new  trial  on  the  ground  of  the  improper  admission  ol 
evidence  and  misdirection.  Hex  v.  Richards  (a),  Rex  f 
Riindall  (6),  Cruchley  v.  Clarence  (c),  were  cited. 

Blatch  shewed  cause  in  Hilary  term  last.  The  casei 
relied  on  by  the  defendant  were  criminal  cases,  in  which  tb 
law  would  be  strictly  construed  in  favor  of  the  prisoner;  Iw 
in  a  civil  case  between  the  immediate  parties  to  the  instm 
ment  it  is  different.  Though  it  is  necessary  that  a  not 
should  shew  to  whom  payment  is  to  be  made,  that  may  i| 
pear  by  necessary  or  natural  intendment.  Chit.  BiUs  (9t 
ed.)  140.  [Pareeb,  J.,  That  is,  necessary  intendmei 
growing  out  of  the  paper  itself.]  There  is  a  necessary  ii 
tendment  on  the  face  of  this  note  that  the  plaintiffs  are  til 
payees.  A  note  payable  to  ship  Fortune  or  bearer,  is  a  no! 
payable  to  bearer.  Orant  v.  Vaughan  (d).   If  a  bill  isdrav 

(a)  R.  A  Ry.  193.  (6)  R,  A  Ry.  195. 

(c)  2M.A8,  90.  (d)  8  Burr  1516. 
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in  favor  of  a  fictitious  person,  it  may  be  declared  on  as  pay-  1861. 
able  to  bearer,  and  be  recovered  by  the  holder.  Tailock  v.  thb  mutual 
Harris  {a),  Vere  v.  Lewis  (//),  C(t}lis  v.  Emitt  (c),  Gibson  v. 
iiinti  (d).  The  same  rule  must  apply  where  there  is  a 
blank  in  the  note,  because  the  intention  must  have  been 
that  it  should  be  payable  to  somebody,  and  the  plaintiffs 
having  the  possession  is  sufficient  evidence  that  they  were 
intended  to  be  the  payees. 

Allen  in  support  of  the  rule.  There  is  no  contract  here, 
because  every  contract  requires  the  assent  of  two  parties, 
and  where  it  is  reduced  to  writing,  such  a  material  defect  as 
the  name  of  one  of  the  contracting  parties  cannot  be  sup- 
plied by  parol  evidence.  Grant  y.  Vaughan  does  not  apply, 
becaose  there  the  note  was  expressly  payable  to  bearer ;  and 
the  other  cases  are  distinguishable  from  this,  because  the 
bills  were  drawn  payable  to  fictitious  payees,  and  it  was 
necessary,  to  prevent  fraud,  that  they  should  be  recovered 
by  subsequent  bona  fide  holders.  Those  cases  decide  nothing 
further,  and  even  there  the  Judges  were  not  unanimous. 
Rex  V.  Richards  and  Rex  v.  Randall  are  expressly  in  point : 
their  being  criminal  cases  does  not  alter  the  law.  According 
to  Cruchley  v.  Clarence  (e),  the  plaintiffs  might  have  filled 
np  the  blank  with  their  own  name,  but  as  that  was  not  done, 
the  note  was  an  incomplete  instrument  and  no  action  could 

be  maintained  upon  it. 

Cur.  adi\  vult. 

Carter,  G.  J.,  now  delivered  the  judgment  of  the  Court. 
As  the  defendant  appeared  to  be  undoubtedly  liable  for  the 
amoont  of  the  note,  we  have  been  very  desirous  of  finding 
•ome  legal  ground  for  supporting  the  verdict,  but  we  cannot 
ntisfy  ourselves  that  the  plaintiffs  are  entitled  tosustain  their 
ftction  on  the  note,  as  it  stands,  either  as  payee  or  bearer. 

The  plaintiffs  were  clearly  not  the  payees,  for  the  note 
Wtt  drawn  without  filling  up  the  name  of  the  payee — the 
Btaie  of  the  payee  being  evidently  left  blank  to  be  filled  up 
M  the  plaintiffs  might  choose. 

It  is  true  that  in  the  margin  of  the  note,  as  part  of  the 
inntedform,  were  the  words   "  Mutual  Safety  Insurance 


W  5  r.  R.  174. 
^)  I  ff.  Bla.  818. 


{d)  1  H.  Bla.  569. 


(b)  8  r.  R.  182. 
{€)  2M.AS,  90. 
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1851.      "  Company/'  but  we  do  not  think  they  can  be  tal 
thr Mutual  d^BcHbe  the  Company  as  payees;  that  was  evidently  i 
intention — the  company  were  to  fill  up  the  blank 
payee's  name. 

Then  comes  the  question,  on  which  we  have  had 
doubt,  namely,  whether  the  plaintifFs  can  recover  < 
second  count,  in  which  the  note  is  described  as  made  p 
to  bearer,  and  the  plaintiffs  aver  that  they  were  the  b 

The  cases  of  Collie  v.  Emett  (a)  and  Gibson  v.  Mi 
have  been  relied  on,  in  which  bills  were,  with  the  kno 
and  consent  of  the  original  parties,  made  and  indo 
blank  in  the  name  of  a  fictitious  person,  with  the  < 
intent  that  they  should  be  available  in  the  hands  of  a  i 
jide  holder  without  any  thing  being  added  to  the  hi! 
the  difficulty  here  is,  that  such  does  not  appear  to  ha* 
the  intention  of  the  parties  in  this  case. 

Any  bona  fide  holder  would  no  doubt  be  entitled  tor 
because  the  defendant  has  given  him  authority  to  in 
own  name  as  payee  ;  and  under  the  authority  of  th 
in  2  M.  &  S,  90,  5  Taunt.  529,  Ry.  &  M,  425,  this 
properly  be  done,  and  ought  to  be  done  before  comn 
the  action,  or  at  least  before  the  note  is  offered  in  ev 
but  then  he  recovers  in  the  character  of  a  payee  or  in 
as  the  case  may  be,  and  not  under  the  description  of 

The  cases  nearest  in  point  are  those  in  jR.  &  Ry> 
Casts  198,  195.  It  is  tiue  these  were  criminal  cas 
ing  prosecutions  for  forgery — but  they  turned  on  th( 
point  that  is  now  under  consideration,  namely,  whi 
note  in  which  the  name  of  the  payee  was  left  blank,  w 
perly  described  as  a  note  made  payable  to  bearer;  am 
decided  to  be  improperly  so  described. 

It  is  very  unfortunate  that  the  plaintiffs  should  n 
done  what  it  was  in  their  power  to  do,  by  insertin 
names  as  payees  ;  but  if  this  be  an  essential  requisit 
cannot  stand  in  the  same  situation  as  if  they  had  dc 
act,  merely  because  they  had  the  power  to  do  it 

We  are  reluctantly  compelled  to  say,  that  the  ral< 

aside  the  verdict  and   grant  a   new  trial  must  b< 

absolute. 

Bole  abso 

(a)  1  H.  Bla.  818.  (6)   1  H,  Bla,  569 ;  8  7 
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THE  QUEEN  agaiiist  DEANE.  ^m^a^hi. 

Indictment  for  obstructing  a  public  bighway  in  tbe  city  a  public  wgh- 
of  Saint  John,  described  in  the  several  counts,  as  Sidney  tabiished  in 

'  »  t7  this  country  by 

street,  as  a  continuation  of  Sidney  street,  and  as  a  road  2^i*^ut  w*he 
leading  from  Sidney  street  to  tbe  harbour  of  Saint  John^'^'^^^Sibl^^ 
at  the  breakwater.  '  S.^^y?o7?he'^' 

laud  in  a  uewlv 

At  the  trial  before  CaHer,  C.J.,at  the  last  King's  county  JJeSfuStr" 
circuit  (to  which  county  the  venue  had  been  changed  bythed22!^^ma7be 
order  of  the  Court),  it  appeared  that  the  land  over  which  STSorepopa- 
tbe  alleged  highway  passed  was  situated  at  the  southern  hSJ^?*^ 
extremity  of  the  point  of  land  on  which  the  city  of  ^^am^grantedTo'the 
Jokn  was  built,  between  the  harbour  and  a  line  running  in  ^tSStTohnin 
an  easterly  and  westerly  direction  bouudin^  a  number  of  a  right  to  tbe 

11  1  .1.1  1  !•         11. 1  i'       Crown  toenter 

lots  on  the  south  side,  and  was  claimed  by  the  corporation  on  the  land  at 

f  fs,   ,  «/  *.  i^jjy  time,  and 

01  Saint  John,  under  their  charter  dated  the  18th  May,  erect  harvMikM, 

"    batteries,  Ac. : 

1785.  Sidney  street  ran  in  a  northerly  and  southerly  direc-  Sjfg^^fj  ^^^^ 
tion  through  the  city  until  it  intersected  this  east  and  west  p^^e^®"*,^**® 

o  •'  corporation 

Km;  a  road  was  continued  from  that  in  the  same  course f-J ^«u<»t. 
for  some  distance,  after  which  it  turned  to  the  west  and  led  put,ii*°  ora 
to  a  breakwater  built  in  the  harbour.  This  road  was  claimed  ThSTneHhw  * 
by  the  corporation  as  a  part  of  Sidney  street,  or  as  a  con- ifneH  mmm  °' 
tinoation  of  it.      It  appeared  that  as  much  as  forty  years  omolTra^of^the 
ago  there  bad  been  a  track  from  the  termination  of  Sidney  fsio^andTsis. 
etreet  to  the  harbour  nearly  on  the  line  of  this  road,  and  that  of  their  m-°^ 
the  land  on  each  side  was  in  common.  About  that  time  it  be-  th^suiMequent 
gan  to  be  used  as  a  road  for  carts  hauling  gravel  from  the  gate  acroHs  the 
beach,  to  repair  the  roads  in  the  city.     In  1816  the  break- oasionaiiy  cio«- 

,       ,  ing  the  same, 

^ater  was  built  m  the  harbour  under  the  direction  of  the  w««  sufficient 

evidence  of  the 

corporation,  at  the  southern  extremity  of  this  road,  after  ©^cjfcise  of  the 

,  f  '  •'  '  reservation  to 

Which  it  was  used,  with  the  consent  of  the  corporation,  by  J^jj.**^®^?*;^  ^ 
BiiilorB  and  persons  connected  with  vessels  landing  at  the  crown-the*^ 
breakwater,  and  for  carts  in  unloading  vessels,  as  a  com- fSSm^Itps- 
monway  as  much  as  any  road  in  the  city,  and  was  a  place  Jjjj*55*°8^°* 
of  great  resort.  "  Sd'by^the''" 

military  only 

n. as  a  road. 

^f***!  Whether  the  Crown  might  still  enter  upon  the  land  to  exercise  the  reserved  right. 
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1851.  One  of  the  witnesses  for  the  prosecution  stated  that  h 

The  qufen   Came  to  Saint  John  in  1818,  and  landed  at  the  hreakwatei 

dSaSe.      that  he  went  to  the  town  along  this  road,  which  was  a  cai 

road,  and  appeared  like  a  highway,  and  to  have  been  forme 

as  a  road. 

It  also  appeared  that  before  thebreakwater  was  built^som 
batteries  and  a  blockhouse  had  been  erected  by  the  ordnanc 
department  on  a  part  of  this  land  near  the  harbour, but  n( 
in  the  line  of  this  road.  In  1819  barracks  were  built  bv  tk 
ordnance  department  on  the  land  on  the  eastern  side  of  tl 
road,  and  a  fuel  yard  for  the  use  of  the  military  was  inclose 
on  the  west  side  of  it,8ince  which  time  all  the  land  except  tl 
road  had  been  occupied  by  tlie military, and  buildings erecte 
by  the  ordnance  department  from  time  to  time  upon  both  sid^ 
of  it.  In  January,  1827,  the  corporation  made  an  ordinanc 
in  pursuance  of  which  this  road  was  laid  out  by  a  surveyc 
on  the  line  of  the  former  road,  and  in  the  following  year  tl 
land  was  ploughed  and  formed  as  a  road.  Sir  Howar 
Douglas^  the  Lieutenant  Governor  of  the  Province  at  tl 
time,  was  present  when  it  was  laid  out,  and  stated  that  thei 
must  be  a  road  there.  The  admission  of  this  ordinance  i 
evidence  was  objected  to  on  the  part  of  the  defendant,  c 
the  ground  that  not  having  been  confirmed  by  the  Govern* 
and  Council,  it  only  continued  in  force  for  one  year  by  tl 
terms  of  the  charter  (a) ;  but  it  was  received  by  the  learns 
Judge  as  evidence  of  the  assent  of  the  corporation  to  tl 
use  of  the  road  by  the  public.  In  1880  a  gate  was  erecti 
across  this  road  by  direction  of  the  military  authoritic 
which  was  generally  open  during  the  day,  hviiva Novemhe 
1847,  it  was  closed  by  order  of  the  defendant,  who  w. 
military  commandant,  and  the  public  prevented  from  usii 
the  road.  The  land  was  claimed  by  the  military  asbavir 
been  reserved  by  the  Crown,  under  a  clause  in  the  oil 
charter,  giving  a  right  to  enter  upon  the  common  lands  < 
the  corporation  at  any  time  and  at  all  times  thereafter,  ao 
to  erect  thereon  barracks,  batteries,  &c.,  for  the  defence  c 
the  city  (&) ;  and  to  prove  the  exercise  of  this  right.  Mi 
Hennigar  the  overseer  of  works  in  the  engineer  department 

(a)  BerUmU  Stat.,  Append,  p.  9.        (6)  Bertan't  Stat.,  Append,  p.  17. 
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ctated  that  in  1816  by  direction  of  Lieutenant  Gregory  of      1851. 

the  Engineers,  be  ran  a  line  from  east  to  west  (the  line  be-  tbb  9u»n 
fore  mentioned  (along  the  land  claimed  by  the  military,  and  dkans. 
in  1818  re-traced  the  same  line  by  direction  of  Lieutenant 
Poqe  of  the  Engineers,  and  made  a  plan  of  the  ground, 
since  which  time  the  land  on  both  sides  of  the  road  had 
been  occupied  by  the  military,  and  barracks,  stores,  and 
gon-sheds,  built  at  di£feveut  times. 

The  learned  Judge  directed  the  jury  that  there  was 
strong  evidence  to  shew,  that  since  the  erection  of  the  break- 
water this  road  had  been  constantly  used  by  the  public, 
with  the  assent  of  the  corporation,  which  would  be  sufficient 
to  prove  a  road  by  dedication.  That  if  the  evidence  of  user 
previous  to  1816,  when  the  first  alleged  exercise  of  the 
Grown  rights  took  place,  had  been  sufficient  to  have  made 
it  a  highway,  he  should  have  thought  that  the  Crown  would 
bave  had  no  such  right  of  entry  as  to  exclude  the  public  from 
the  road,  because  it  would  have  ceased  to  be  the  common 
l»nd  of  the  corporation  ;  but  after  the  erection  of  the  break- 
water, the  evidence  of  user  of  the  road  was  so  strong  that 
[-  it  most  be  considered  a  public  highway,  unless  there  had 
been  some  legal  exercise  of  the  right  of  the  Crown  under 
the  reservation  in  the  charter ;  but  that  he  did  not  consider 
tbeacts  of  the  engineer  officers  were  a  sufficient  exercise  of 
tbat  right,  no  notice  of  such  intention  having  been  given 
to  the  corporation.     The  defendant  was  found  guilty. 

In  Michadmas  term  last,  the  Solicitor  General  obtained 
*nile  nisi  for  a  new  trial  on  the  ground  of  the  improper 
'Option  of  evidence  of  user  and  of  the  ordinance  of  the 
®^T>oration,  and  of  misdirection.  Rex  v.  Good  (a),  Rex  v. 
^dlor  {b),Rex  v.  Inhabitants  of  Leake  (c),Doe  v.  Bames(d), 
'  Stark  Ev.  524,  were  cited. 

Bazen,  Q.G.,  shewed  cause  in  Hilary  term  last.  The 
f^estion  is,  whether  this  land  has  become  a  highway  by  dedi- 
^^tton  and  user.  It  is  impossible  to  contend  at  this  day  that 
«^exe  can  be  no  highways  in  this  country  by  dedication,  for 
•*^e  case  of  The  Queen  v.  Buchanan  (6),  expressly  recognises 

(«)  Chip.  R.  35.  (b)  1  B.  &  Ad.  32.  (e)  b  B.  &  Ad,  469. 

Id)  15  Law  J.  Q.  B,,  293.  (e)  8  Kerr,  674. 
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1851.  that  mode,  and  therefore  if  the  case  of  Rex  v.  Good  decide 
thb  quEKN  the  contrary  it  has  been  virtually  overruled.  It  is  moreovi 
dbanb.  very  distinguishable  in  its  circumstances  from  this  ca8( 
there  was  no  intention  by  the  owner  of  the  land  in  that  cat 
to  dedicate  it  to  the  public,  for  he  raised  the  objection  ;  m 
had  any  public  money  or  statute  labor  been  expended  upc 
it :  here  the  right  has  been  dedicated  to  the  public  by  tt 
corporation,  the  owner  of  the  soil,  and  statute  labor  expei 
ded  on  it,  and  it  matters  not  whether  the  road  was  properl 
laid  out  or  not,  nor  would  it  be  necessary  to  inquire  in' 
the  intention  of  the  owner  to  dedicate  the  land  to  the  pabli 
for  that  will  be  presumed  from  the  fact  of  enjoyment.  Rt 
V.  Inhabitants  of  East  Mark  Tithing  (a).  The  act  50  Qe 
8,  c.  16,  expressly  recognises  the  existence  of  highways  b 
user  in  the  city  of  Saint  John,  and  declares  it  to  be  the  dui 
of  the  corporation  to  repair  all  highways  made,  laid  out  * 
used  before  granting  the  charter, ''  or  since  that  time  mad 
"  laid  out  or  used,  or  hereafter  to  be  made,  laid  out  or  used 
The  Crown  has  no  right  to  the  soil,  for  that  is  granted 
the  corporation,  subject  to  an  easement  reserved  to  tl 
Crown  for  certain  military  purposes,  and  when  the  Cxos 
takes  the  proper  steps  to  get  the  laud  into  its  possessio 
the  question  of  the  rights  of  the  Crown  will  properly  aris* 
but  the  intention  of  the  Crown  must  be  shewn  by  some  leg 
proceeding,  and  not  be  left  to  the  will  of  each  military  eoi 
maadant.  The  acts  48  Oeo.  8,  c.  1,  and  58  Oeo.  8,  c. 
point  out  a  mode  of  revesting  in  the  Crown,  lands  whii 
may  be  required  for  erecting  fortifications,  and  the  me 
acts  of  Engineer  officers  making  surveys  of  the  land  ai 
plans  of  reserves  for  military  purposes  are  not  sufficient 
shew  any  intention  on  the  part  of  the  Crown  to  reserve  tl 
possession  ;  but  on  the  contrary,  the  act  of  the  ordnan 
department  in  putting  up  the  fence  of  the  fuel  yard  atoi 
the  westerly  side  of  this  road  was  such  an  unequivocal  r 
cognition  of  the  road,  that  the  Crown  cannot  now  dispute 

The  Solicitor   Oeneral  and  Gray  contra.     Though 
England  user  of  a  road  is  evidence  of  a  dedication  to  t 
public,  that  rule  of  law  has  been  held  inapplicable  to  tl 

{a)  12  Jur.  332. 
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conntry,  Rex  v.  Good  (a) ;  and  is  not  adopted  in  many  of  the      1861. 
ITniied  States.     8  [/•  States  Dig.  647,  648,  2  Stark.  Evid,  t^^q^em 
52-^  note.    In  Regina  v.  Buchanan  there  was  both  user  and      deanx. 


I'-'i 


sfca^tnte  labor,  and  Rex  v.  Good  was  not  brought  under  the 
consideration  of  the  Court.     The  doctrine  of  highways  by 
d  ^clication  does  not  extend  to  this  country,  all  the  roads 
b^ing  laid  out  under  particular  statutes;  and  all  the  cases 
s'^jrengthen  the  position  that  when  there  are  authorities  for 
lekyog  out  roads,  they  can  only  be  legally  laid  out  by  those 
flu^aihorities.     But  if  the  doctrine  of  user  does  apply  to  this 
coTiotry,  it  cannot  apply  in  this  instance,  because  the  cor- 
poxation,  having  only  a  qualified  right  in  the  land,  was  not 
\rx  a  condition  to  give  an  absolute  right  to  the  public — the 
only  way  that  could  be  given  was  by  permission  or  suffer- 
ance, because  they  were  only  trustees  for  a  special  purpose, 
and  giving  up  the  absolute  use  of  this  land  as  a  road  was 
incompatible  with  the  rights  reserved  to  the  Crown  in  the 
charter.     Rex  v.  Inhabitants  of  Leake  (b).     If  it  appeared 
that  the  Crown  could  not  at  any  future  time  acquire  any 
fight  in  this  land,  then  the  indictment  might  have  been 
luaintained ;  but  here  the  Crown  may  at  a  future  period  of 
twenty  or  even  fifty  years  exercise  its  right  under  the  reser- 
vation, and  therefore  the  right  of  the  corporation  to  dedicate 
id  not  absolute,  and  the  mere  licence  of  the  corporation 
having  been  put  an  end  to  by  the  erection  of  the  gate,  the 
indictment  cannot  be  sustained.     Thirdly.  There  has  been 
^  BuflScient  entry  by  the  Crown,  within  the  reservation  of 
the  charter.     The  Crown  has  actually  exercised  the  right 
by  the  acts  of  its  officers  in  the  years  1816   and    1818, 
followed  up  by  the  erection  of  barracks,  &c.,  and  the  expen- 
diture of  large  sums  of  money.     These  acts  having  been 
done  by  public  officers  acting  under  the  authority  of  the 
^I'own,  are  evidence  of  the  orders  of  the  Crown,  and  as 
binding  as  if  the  authority  was  shewn  under  the  great  seal. 
"ta  Doe  V.  Barnes  (c),  the  fact  of  persons  acting  as  public 
Officers  was  held  prima  facie  sufficient  proof  of  their  ap- 
I^iotment  to  enable  them  to  recover  in  ejectment.     The 

(a)  Chip.  R.  85.  (6)  6  B.  A  Ad.  469. 

(e)  16  Law  J.,  Q.  B.  298 ;  9  Q.  B.  1087. 
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1851.      acts  of  the  officers  could  only  enure  to  the  benefit  of  thi 

theQuken   Crown. 
g^«^  Cur.  adv.  vuU. 

Carteb,  C.  J.,  now  delivered  the  judgment  of  the  Court 
This  was  an  indictment  against  the  defendant  for  obstructin 
a  public  highway  in  the  city  of  Saint  John.  It  was  con 
tended  on  behalf  of  the  prosecution,  that  the  land  in  questioi 
being  part  of  the  land  granted  to  the  corporation  of  Sain 
John  by  the  charter,  had  prior  to  the  alleged  obstructioc 
become  a  public  highway  either  by  the  provisions  of  tb 
charter,  or  by  a  legal  laying  out,  or  by  dedication  and  user 
Forthedefendantitwascontended  :  Ist.  Tliatno such  high 
way  was  made  by  the  charter  or  by  any  laying  out 
2d.  That  in  this  Province  no  highway  can  be  established  b; 
dedication  and  user,  and  that  if  that  could  be  done  in  an^ 
case,  the  right  reserved  to  the  Crown  in  the  charter  woub 
prevent  the  corporation  from  dedicating  any  part  of  thei 
common  lands  as  a  highway.  8d.  That  under  the  follow 
ing  clause  of  the  charter,  **  and  further,  we  do,  for  us,  ou 
**  heirs  and  successors,  reserve  to  us,  our  heirs  and  succee 
**  sors  for  ever,  full  right,  power,  and  authority  at  any  time 
*'  and  at  all  times  hereafter,  to  enter  into  and  upon  th 
''  common  lands  of  the  said  corporation,  and  to  erect  tbereoi 
*'  barracks,  batteries,  forts  and  fortifications,  for  the  defence 
''  of  the  said  city  and  harbour,''  the  Crown  has  obtained  ar 
exclusive  right  over  the  land  in  question. 

The  case  was  left  to  the  jury  on  the  dedication  and  user, 
and  not  on  the  other  modes  urged  for  the  establishment  oi 
a  highway,  and  the  existence  of  the  highway  must  be  con* 
fined  to  this,  as  we  think  there  was  not  evidence  of  its  crea 
tion  in  any  other  way. 

The  first  position  taken  by  the  Solicitor  General  on  thii 
point  is,  that  the  law  of  England,  which  undoubtedly  re 
cognises  dedication  and  user  as  a  mode  by  which  a  pabli< 
highway  may  be  established,  is  not  applicable  to  the  circum 
stances  of  this  Province,  therefore  not  in  force  here.  H( 
founds  this  doctrine  on  the  case  of  The  King  v.  Qood^  decider 
in  this  Court  in  Michaelmas  term  7  0.  4,  1826,  in  which  th 
Court  decided  that  in  this  Province  there  were  do  roads  b^ 
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^lescnption.     In  the  decision  of  that  case  it  is  said,  "  that      1861. 
•'U^ould  be  highly  pernicious  if  in  this  country  in  the   thbQubbn 
"progress of  new  settlements,  where  a  man  permits  his  fel-      dkane. 
*iow  settlers  to  use  a  pathway  over  his  land  until  regular 
'roads  are  laid  out  and  opened,  he  should  be  presumed  to 
"  have  dedicated  this  pathway  to  the  public,  and  it  should  be 
*' deemed  a  public  highway.*'     Chipman,  J.,  added,  **  that 
'*  vith  regard  to  cases  in  Englandy  the  dedication  of  roads  to 
''  the  public  was  a  presumption  of  fact  arising  from  the  state 
**  of  circumstances  as  existing  there,  and  it  by  no  means  fol- 
'*  lowed  that  the  same  presumption  would  arise  from  the 
*'  same  naked  facts  under  a  totally  different  state  of  circum- 
"  stances  here."     If  the  effect  of  that  case  be  to  decide  that 
under  no  circumstances,  in  this  Province,  can  a  public  road 
be  established  by  dedication  and  user,  we  think  such  a  doc- 
trine cannot  be  here  maintained,  as  it  is  distinctly  negatived 
by  the  case  of  The  Queen  v.  Buchanan  (a),  decided  by  this 
Court  when  it  was  fortunate  enough  to  have  as  its  head  the 
^me  learned  Judge,  who  was  one  of  the  Court  when  the 
case  of  The  King  v.  Good  was  decided.     The  position  laid 
down  by  Mr.  Justice  Chipnian,  in  The  King  v.  Good,  does 
not  necessarily  go  to  that  extent,  but  merely  to  this,  that 
nnder  the  circumstances  of  a  newly  settled  country,  stronger 
evidence  of  user  and  dedication  might  be  required  than 
would  be  sufficient  in  England  to  establish  those  facts,  and 
with  this  we  should  not  be  inclined  to  disagree.     It  might 
^ly  be,  that  when  the  question  arose  in  a  newly  settled 
IMurtof  the  country  between  the  public  and  the  owner  of  the 
l&Qd,  stronger  evidence  would  be  required  than  would  be 
^eient  in  a  more  settled  and  populous  neighborhood ; 
l^utit  is  vain,  it  appears  to  us,  to  contend  now  that  no  such 
^blishment  of  a  road  can  take  place  in  this  Province ;  and 
if  it  can,  it  seems  impossible  to  imagine  a  case  with  stronger 
cueumetances  of  long  continued  user  and  dedication,  which 
^t^trom  being  disputed  by  the  owners  of  the  soil,  is  up  to 
^  Present  time  and  at  the  trial  not  only  admitted,  but 
'^gly  insisted  on  by  them. 
^^Upportof  the  next  position,  that  the  corporation  would 

(a)  3  AVrr,  074. 
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1851.      be  prevented  from  dedicating  any  part  of  their  common 
thr  quxrn   lands  as  a  highway,  in  consequence  of  the  right  of  entry 
dbInb!      reserved  to  the  Grown  in  the  charter,  the  case  of  Rex  v.  In- 
habitants of  Leake  (a)  was  much  relied  on  by  the  Solicitor 
General.  Now  the  doubt  which  arose  in  that  case  was  whe- 
ther the  dedication  as  a  public  highway  of  land  vested  in 
commissioners  for  certain  purposes  of  drainage,  might  not 
prevent  them  carrying  out  the  purposes  for  which  alone  the 
land  was  vested  in  them.       The  sole  object  for  which  the 
land  was  vested  in  them  was  to  make  and  keep  up  drains 
and  banks,  and  had  it  appeared  that  the  dedication  of  a  part 
of  the  land  as  a  public  road  would  have  prevented  the  car- 
rying out  of  that  object,  the  Court  held  they  could  not  have 
made  such  dedication.     But  the  case  before  us  is  by  no 
means  parallel.    The  dedication  by  the  corporation  of  Saint 
John  of  part  of  the  common  land  vested  in  them  by  the 
charter,  as  a  public  road,  cannot  interfere  with  the  perform- 
ance of  any  duty  or  trust  imposed  on  them  by  the  charter. 
It  can  hardly  be  said  that  under  the  clause  reserving  to  the 
Crown  the  right  of  entry  on  the  common  lands  of  the  corpo- 
ration for  the  erection  of  fortifications,  &c.,  the  corporation 
become  trustees  for  the  purpose  of  erecting  fortifications,  and 
could  apply  the  common  lands  to  no  other  purpose  bccanse 
theymight  at  some  future  period  be  required  for  the  erection 
of  fortifi(tations.       Under  that  clause  the  Crown  is  its  own 
trustee,  and  its  right  to  enter  on  the  common  lands  for  the 
purposes  therein  specified,  at  a  proper  time  and  in  a  proper 
manner,  could  not  be  disputed  by  the  corporation.     Bat  if 
the  corporation  were  in  the  same  position  as  the  commis* 
sioners  in  the  case  of  Rex  v.  Inhabitants  of  Leake,  they  never 
could  have  made  any  use  of  the  common  lands — which,  ac- 
cording to  the  construction  put  on  that  expression  by  the 
Master  of  the  Rolls  in  The  Attorney  General  v.  The  Mayor, 
Aldermen  ami  Commonalty  of  the  City  of  Saint  John,  "com- 
**  prebends  all  the  ungranted  lands  or  ground  whatsoever 
**  within  the  limits  of  the  city."     The  corporation  therefore 
never  could  have  disposed  of  any  portion  of  their  lands  for 
any  purpose — a  conclusion  at  which  it  is  not  easy  to  arrive. 

(a)  5B.A  Ad.  469. 
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It  remains  only  to  consider  whether  the  evidence  shews  1851. 
any  act  of  the  Crown,  by  which  the  land  comprised  within  t^^,,,, 
the  limits  of  this  road  has  been  legally  appropriated  by  the  ^^y. 
Crown  for  the  purposes  specified  in  that  clause  of  the  char- 
ter which  gives  the  right  of  entry.  Nothing  appearing  by 
which  the  Grown  has  any  right  independent  of  that  clause, 
iD  this  particular  we  think  the  evidence  for  the  defence 
entirely  fails.  The  mere  running  a  line  across  the  ground 
by  Lieutenant  Gregory  in  1816,  and  the  repetition  of  the 
same  process  by  Lieutenant  Page  in  1818,  without  any 
proof  of  the  instructions  by  which  either  of  those  gentle- 
men became  the  representatives  of  the  Grown  on  these 
occasions,  cannot  be  sufficient,  especially  when  we  find  in 
1828  Sir  Howard  Douglas^  then  the  immediate  representa- 
tire  of  the  Grown  in  this  Province,  distinctly  recognising 
this  road  as  not  included  in  the  ground  to  be  used  for 
military  purposes,  and  that  this  particular  piece  of  land 
had  never  been  used  by  the  military  authorities  for  any 
other  purpose  than  a  road.  Neither  do  we  think  the  acts 
^iEennigarm  erecting  the  gate  in  1880,  or  the  occasional 
closing  of  the  same,  without  further  evidence,  could  be  a 
infficient  exercise  of  the  right  of  entry  under  the  clause  in 
the  charter,  to  vest  the  exclusive  right  to  this  ground  in 
the  Crown. 

We  abstain  from  giving  any  opinion  whether  the  Crown 
mayor  may  not  yet  have  the  right  to  enter  on  this  land  for 
the  purposes  specified  in  the  clause  of  the  charter — that 
fiitry  being  made  in  some  proper,  formal  and  legal  manner. 
The  decision  of  the  case  before  us  does  not  involve  that 
inestion,  being  founded  on  the  absence  of  sufficient  evidence 
to  shew  that  the  right  of  the  Crown  has  in  fact  been  exer- 
cised in  any  manner  so  as  to  divest  the  corporation  of  the 
tBe  in  the  land,  or  the  public  from  any  rights  they  may  have 
itequiied  in  it  by  dedication  and  long  user. 

Bule  discharged. 
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M'MILLAN  and  Another  agahist  RITCHIE. 

pSrtner^ISn-  Trover  for  fifteen  hundred  tons  of  timber,  tried  be; 
f?/paTm«nt  of  ^^'*^*^'S  J->  ^^  ^'^^^  RestigoHche  circuit,  in  August  last. 

the  partner-  mi  i    •      •  v  i  •      ^  j-       n  5* 

ship  deb ta. pro-  The  plaintiffs  Were  the  assignees  in  trust  for  the  credii 
Gdoririnaiiy  of  Edwiird  M.  Lowden,  and  claimed  the  timber  in  quesi 

belonged  to  the  '  ^ 

Sfcftin  that^  Under  a  trust  deed  of  assignment  from  Lowden.  Lou 
nerehad'cou^*  '^^^  ^^^°  ^^^  partnership  with  Alexander FrasersxidCha 
HYid?i°Timt  ^^*^^utt,  carrying  on  business  under  the  firm  of  Ira 
meut^oS^dhe^^^^'^^f^  ^^'  Co,,  and  they  had  employed  a  person  nai 
if^^hj^thT^'Po^^c^'  «'8  foreman  of  a  party,  to  get  a  quantity  of  | 
Sd^TSJtBuch' timber  forthemin  the  year  1848,  they  furnishing  the  supp 
?n^°the?5dtai  The  trust  deed  was  dated  in  March,  1849,  and  recited 
ance  from^*^  assignment  from  Eraser  and  M^Xutt  to  Lowden  of  their 

them  did  not     ,  .    •      l^  ^i*  l      '       t  • 

make  its  pro-    tercst  m  the  partnership  property  in  t/awMrtrj/ previous, 

duction  neces-  .,      ,  .  .  i         ,   -  -t  t  ai 

sary  for  the  that  assignment  was  not  put  in  evidence,  and  there  wai 
of  theeubse-  proof  of  the  execution  of  the  trust  deed  by  the  plainti 
ment;  and  3.  the  learned  Judge  however  received  it  in  evidence,  bein 

That  proof  of         ...  ,  .  ,  ,  , 

the  execution  Opinion  that  as  the  action  was  not  brought  on  the  covem 

of  the  deed  by   .  *  " 

the  trustees     iu  the  deed,  proof  of  the  execution  by  Lowden  was  suffiei 

was  not  neces-  '  ^  *^ 

^ni  to  rt^^*  The  greater  part  of  the  timber  was  got  on  the  New  Br\ 
perty  MBiSned  '^'^^^''  ^^^^  ^^  ^^®  Restigouclie  liver,  and  was  driven  down 
loniSgYo^e  ^^^^^  ^"  June,  1849,  and  rafted  by  Porter  and  men  in 
SoSnce.V^*^  ^^ploy'on  the  New  Brunswick  side,  about  thirty  miles  al 
MMion*of  SiT  Dalhousie,  the  men  being  in  possession,  and  claiming  a  r 
S^turedTt*""  to  hold  it  for  their  wages,  which  the  plaintiffs  had  refuse 
5d  a  Tien  oS^it '  pay.  Portcr  was  called  as  a  witness  by  the  plaintiffs, 
wM  sold  by*®*'  stated  that  he  had  delivered  the  timber  to  the  men  who  v 

them  to  the  de-  i         j»  ,,»         *t     •  ii.  ii  ii» 

fendantand  re- employed  in  getting  it,  m  order  to  secure  them  their  wa 
^mrdaat  the  though  he  had  no  authority  to  do  so;  that  in  the  latter] 
quest,  where  he  of  June  the  defendant  came  up  the  river  to  the  place  wb 

caused  it  to  be 

attached  and 

pold  for  payment  of  the  wages:  Held,  that  the  removal  of  the  timber  was  a  conTersion,  and 

the  plaintiff  was  entitled  to  recover  the  value  without  deducting  what  the  defendant  had  pai 

men. 

The  Judement  of  the  Canadian  Court  in  a  suit  between  the  hired  men  and  the  plaintifF  rri 
to  the  timoer,  is  no  bar  to  an  action  against  the  defendant  for  a  tort  committea  bj  him  bi 
the  timber  came  within  the  jurisdiction  of  Canada. 

If  the  proceedings  in  a  foreign  Court  do  nut  operate  as  an  estoppel,  this  Court  may  inq[Ufn 
the  grounds  of  the  judgment. 

The  whole  of  the  proceedings  in  a  suit  in  a  foreign  Court  should  be  prodoeed  to  pans 
Judgment. 


iM  THB  Fourteenth  Year  op  VICTORIA.  248 

5  rafts  were  lying,  and  after  a  good  deal  of  conversation,      ISbl. 

which  the  defendant  was  told  that  the  witness  was  only  a    mmiia>n 

red  man  of  Lowden'a,  bargained  with  him  for  the  purchase     Ritohik. 

!  the  timber,  and  agreed  to  pay  the  men  their  wages  in  ten 

lys;  that  it  was  delivered  to  the  defendant  and  his  mark 

at  upon  it,  bat  it  was  part  of  the  agreement  that  it  should 

«taken  to  the  Canada  side  of  the  river,  where  the  defendant 

liked  of  having  it  seized,  and  said  that  Hamilton^  his  at- 

orney  there,  could  do  it  without  much  expense ;  that  some 

if  the  men  said  they  supposed  there  would  be  a  noise  about 

I;  to  which  the  defendant  answered,  he  supposed  all  they 

ranted  was  their  money,  and  if  he  got  into  a  scrape  that 

ras  his  look  out ;  that  immediately  after  the  agreement 

vu  concluded,  the  timber  was  taken  over  to  the  Canada 

lide  of  the  river  and  left  there,  as  the  witness  stated,  at 

he  defendant's  risk,  though  the    men  were  to  remain 

rith  it   until  the  defendant    brought  the  money;    that 

ifter  the  timber  had  been  taken  to  Canada,  and  the  time 

or  paying  the  money  had  expired,  the  witness  went  to 

%lhou$ie  to  see  the  defendant  about  it,  who  said  that  he 

tad  got  all  things  to  rights,  and  that  Mr.  Hamilton  was 

toming  up  from  Carlisle  the  next  day.     A  day  or  two  after 

his  Porter  went  across    the  river    to    Canada,  at    the 

iefendant's  request,  where  he  met  Moffatt,  the  defendant's 

^t,  and  Mr.  Hamilton,  an  advocate  and  solicitor  in  the 

Jonrt  of  Lower  Canada,  whe  had  been  employed  by  the 

lefendant,  and  who  drew  an  affidavit  stating  the  amount 

Ine  from  Fraser,  M'Nutt  &  Lowden  to  Porter  and  the 

everal  men  employed  in  getting  the  timber,  which  was 

worn  to  before  the  prothonotary  for  the  district  of  Oaspe, 

ad  upon  which  Hamilton  issued  several  attachments  against 

ke  timber.  The  only  one  of  which  there  was  any  proof  was 

I  a  suit  of  Porter  v.  Fraser,  AVNtttt  &  Lowden,  issued  on 

le  17th  July 9 1849,  under  which  the  timber  was  attached  by 

le  sheriff  in  Canada.   After  the  seizure,  the  plaintiffs  ap- 

lied  to  the  Court  in  Canada,  out  of  which  the  attachment 

■oed»  for  leave  to  intervene  (a  proceeding  used  in  the  Ca- 

iciaaji  Coarte).    A  rule  nisi  for  that  purpose  was  granted, 

hiehy  wftBdiseharged.after  argument,  on  the  10th  September, 

id  it  wme  ordered  that  the  plaintiffs  should  take  nothing  by 
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1851.  their  rule.  Judgment  was  thereupon  given  in  favc 
M~Mii.LAN  Porter  for  £509,  and  a  writ  of  fieri  facias  issued,  u 
Bm?Hi£.  which  the  timber  was  sold  by  the  sheriff,  and  purcli 
by  the  defendant  for  about  £800.  Hamilton  was  calif 
a  witness  on  the  part  of  the  defendant,  and  stated  tba 
Court  in  which  these  proceedings  were  taken  was 
superior  Court  for  the  district  of  Gaspe,  having  a  jurisdi 
co-extensive  with  the  Court  of  Queen's  Bench  at  Qu 
with  an  appeal  to  the  Court  of  Appeals,  but  not  tc 
Court  of  Queen's  Bench.  That  the  custom  of  Paris  foi 
the  law  of  Lower  Canada  except  where  it  bad  been  al' 
bv  statute ;  that  the  form  of  action  resorted  to  in  I 
proceedings  was  an  action  of  assumpsit,  in  which  the 
mon  English  forms  were  used,  it  being  a  commercial  ac 
That  a  writ  of  attachment  was  the  first  process,  andi( 
upon  an  affidavit,  and  was  directed,  to  the  sheriff, 
authorised  the  attachment  of  all  the  defendant's  prop 
which  the  sheriff  might  seize  although  bona  fide  ti 
ferred  by  the  defendant  before  the  writ  issued.  Afte 
seizure  on  the  attachment,  a  third  person  might  mov 
Court  for  leave  to  intervene,  upon  which,  if  sufficient  ( 
was  shewn,  a  rule  nisi  was  granted,  which  was  i 
absolute  or  discharged  upon  the  hearing.  If  the  ( 
made  the  rule  absolute  for  the  party  to  intervene 
plaintiff  had  to  establish  his  debt  against  the  defendant 
make  out  his  case  against  the  intervening  party,  anc 
intervener  had  to  prove  his  property ;  if  he  sucoeede 
got  the  property  attached,  with  costs ;  if  he  failed 
suit  was  dismissed  against  him  with  costs.  Afte 
intervention  was  dismissed  and  the  plaintiff  recovered , 
ment,  a  writ  of  fieri  facias  issued,  under  which  the  si 
sold  the  property  attached  and  returned  the  proceeds 
Court,  upon  which  the  intervener  or  any  other  person  u 
litigate  the  question  as  to  the  right  to  the  proceeds,  bn 
purchaser  under  the  fieri  facias  held  the  property  clei 
all  claims  against  all  the  world.  Upon  the  sheriff's  re 
to  the  fieri  facias  the  Court  ordered  the  amount  of  his 
cution  to  be  paid  to  the  plaintiff,  if  there  was  suffi* 
to  satisfy  that  and  the  other  claims  upon  it ;  if  there 
not  sufficient,  the  prothonotary  distributed  the  proc 


IN   THE   POUBTEENTH   YeaR   OF   VICTORIA.  246 

Persons  having  any  Hen  or  privileged  claim  might  then      1861. 
bring  them  forward,  the  distribution  being  suspended  until    m'Millan 
all  the  claims  were  investigated  and  ascertained.      The     \irrVml.. 
lumberers  (tliat  is,  they  who  did  the  work)  had  a  lien  on 
the  lumber  if  they  retained  the  possession,  and  they  might 
wiiilein  possession  issue  a  writ  of  attachment,  and  have 
it  seized  by  the  sheriff;  and  if  one  lumberer  attached,  the 
others  might  come  in  with  their  claims,  and  tlie  Court  would 
distribute  the  proceeds  according  to  the  several  rights. 

In  order  to  prove  the  i)roceediug3  in  the  Court  in  Oaspe, 
a  certified  copy  under  the  seal  of  the  Court  was  given  in 
evidence,  and  was  also  proved  by  Mr.  Hamilton  to  have 
been  compared  with  the  documents  on  file  in  the  protho- 
notary's  oflice ;  but  it  did  not  contain  a  copy  of  all  the 
proceedings  in  the  cause — both  the  declaration  and  pleas 
beioi^  omitted,  which  he  said  he  considered  not  material 
to  the  present  question,  as  all  of  the  proceedings  on  the 
intervention  were  contained  in  the  copy  except  the  deed 
of  assignment,  which  had  been  withdrawn  from  the  office 
by  the  plaintiffs.  That  such  a  copy  would  be  considered 
sufficient  evidence  of  the  proceedings  in  the  Courts  in 
Canada,  as  it  was  not  the  practice  there  to  enter  the  pro- 
ceedings on  roils  as  in  England ;  but  if  the  case  was  sent 
to  the  Court  of  Appeal,  all  the  proceedings  would  be 
required  to  be  sent  up.  Moffatt  was  also  called  as  a  witness 
for  the  defendant,  and  stated  that  shortly  after  the  agree- 
ment for  the  purchase  of  the  timber,  he  received  a  letter 
6om  the  defendant,  who  had  gone  to  Miramichi,  stating  that 
k had  abandoned  the  purchase  altogether;  that  he  read 
iliia  letter  to  Porter,  who  said  that  the  timber  had  not  gone 
9V6r  to  Canada ;  that  it  was  understood  at  that  time  be- 
tveen  the  witness.  Porter  and  the  men,  that  the  defendant 
Hm  to  have  nothing  to  do  with  the  timber,  and  that  the  ten 
kys  spoken  of,  was  to  enable  the  men  to  prove  their  title 
El  the  timber.  In  all  this,  however,  he  was  contradicted  bv 
^orter.  Fra$er,  one  of  the  partners  in  the  late  firm  of 
VaBeTf  Lawden  d  Co.,  was  called  as  a  witness,  and  admit- 
id  that  he  and  M'Nutt  had  transferred  their  interests  in 
m  bnainess  to  Lowden,  that  they  knew  of  the  assignment 
^  the  plamtiffsy  and  that  it  was  the  understanding  that  the 
bed  men  ebonld  hold  the  timber  for  their  wages. 
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1B51.  The  learned  Judge  directed  the  jary  that  from  theevi 

M'MiLL4H    dence  and  the  acts  of  Porter  and  the  other  men,  tbd 

lUTCHiE.     rights  in  the  timber  amounted  only  to  a  lien  and  not  to; 

pledge  with  power  to  sell,  and  that  the  removal  of  th 

timber  to  Canada  without  the  assent  of  the  owner,  where 

by  it  became  exposed  to  the  operation  of  the   Canadk 

attachment  law,  was  a  forfeiture  of  their  lien,  and  gaTetb 

owner  an   immediate  right  of    possession  which  wool 

enable  him   to   maintain   trover.       That    they  must  b 

satisfied    that    Fraser    and  ArNiitt    bad   assigned  thei 

interest  in  the  partnership  property  to  Lowden^  and  ( 

this  he  thought  there  was  evidence  from  the  acts  of  tb 

parties,  and  that  proof  of  the  deed  was  not  necessar; 

but  both  this  and  the  assignment  to  the  plaintiffs  wei 

questions  for  the  jury.     That  a  delivery  of  the  timber  w; 

not  essential,  as  the  property  would  pass  by  the  dee( 

subject  to  the  lien  of  the  men,  and  when  that  was  forfeit 

by  the  removal  of  the  timber  to  Canada,  the  right  of  po 

session  would  vest  in  the  plaintiffs.     That  if  the  defendai 

caused  the  removal  or  took  a  part  in  it,  he  would  be  gnil 

of  a  wrongful  conversion,   but  if  he  had  rescinded  tl 

agreement  for  the  purchase  before  the  timber  was  taken 

Canada,  and  this  removal  was  the  act  of  the  men  only,  1 

mere  buyiug  would  not  be  a  conversion  by  the  defendan 

but  the  evidence  was  strong  to  shew  that  the  removal  ?f 

his  act  and  done  for  his  purposes.      If  the  defendant  i 

guilty  of  a  conversion,  and  the  timber  was  the  plaintiffs, 

was  not  prepared  to  say  that  the  plaintiffs  were  estopped 

going  before  the  Canadian  Court  as  interveners,  or  thai 

was  such  a  recognition  of  the  propriety  of  the  previous  p 

ceediugs  as  to  prevent  them  from  maintaining  the  actic 

Neither  did  he  think  any  of  the  subsequent  proceedings 

the  Canadian  Court,  whereby  the  defendant  got  the  timi 

under  the  sheriff's  sale,  would  deprive  the  plaintiffs  of  th 

remedy  here,  if  it  was  by  the  defendant's  act  that  the  timl 

was  brought  within  the  operation  of  the  Canadian  It 

The  jury  found  a  verdict  for  the  plaintiffs  for  J61683. 

In  Michaelmas  term  last,  the  Attorney  General  obtaiii 
a  rule  nisi  for  a  new  trial  on  the  following  groanda  :  1. 1 
proper  admission  of  evidence.  2.  Misdirection.  3.  Yard 
against  law  and  evidencOr 
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^arherne,  Jack  and  DesBrisay  shewed  cause  in  Hilary  1861. 
term  last.  The  defendant  cannot  object  that  the  plaintifis  btmellIn 
bad  no  property  in  the  timber,  because  he  claims  indirectly  ]^hiW 
ander  the  same  party  that  they  do.  It  is  immaterial 
whether  the  other  partners  conveyed  to  Lowden,  for  he 
had  a  right  to  transfer  the  whole  property  for  payment  of 
the  partnership  debts ;  neither  was  it  necessary  to  prove 
the  execution  of  the  trust  deed  by  the  plaintiffs,  for  the 
execution  by  Lowden  vested  the  property  in  them  upon 
their  assenting  to  it.  Holderness  v.  M'Ghie  (a).  Neither 
the  assignors  nor  their  creditors  dispute  the  deed,  and  the 
defendant  who  is  a  mere  wrongdoer,  cannot ;  no  question 
of  fraud  in  the  assignment  therefore  arises:  it  might  have 
been  made  by  parol.  1  Chit,  Oen,  Pr.  107.  The  plaintiffs 
bad  the  indicia  of  property,  and  took  the  only  possession 
which  under  the  circumstances  could  be  taken.  They  were 
the  general  owners,  having  the  possession  in  law,  and  when 
the  defendant  took  the  timber  and  put  his  mark  upon  it, 
and  carried  it  to  Canada^  there  was  a  conversion  and  the 
plaintiff's  cause  of  action  was  complete,  and  anything  that 
took  place  in  Caieiada  afterwards  could  not  purge  the  wroug- 
Ail  taking.  The  hired  men  had  only  a  lien  on  the  timber, 
ADd  when  they  undertook  to  dispose  of  it  they  lost  their 
lien,  and  the  plaintiffs  had  a  right  to  recover  from  the 
defendant  without  tendering  what  was  due  on  the  lien, 
Awe.  Evid,  520,  Scott  v.  Newington  (b),  Jonea  v.  Cliff  (c). 
Segee  v.  Perley  {d).  As  all  the  parties  resided  in  this  coun- 
try and  the  contract  was  made  here,  the  case  should  have 
been  decided  according  to  the  laws  of  this  country  which 
were  competent  to  do  justice  to  the  parties.  It  matters  not 
therefore  what  the  law  of  Canada  may  be  in  cases  of  this 
sort,  for  the  contract  between  Lowdefii  and  the  hired  men 
ibonldhave  been  decided  by  the  laws  of  this  country.  Story's 
Cmf.  LawB,  b.  242.  But  even  if  the  contract  had  been  made 
in  Canada^  the  Courts  of  this  country  are  not  bound  to  re- 
cognise the  decision  of  the  foreign  Court,  if  it  is  injurious  to 
the  interest  of  the  subject,  or  is  in  evasion  or  fraud  of  the 
laws  of  this  country.  Story  a  Conf.  Laws,  a,  244.    No  doubt 

(a)  Ant4  vol.  1,  429.  (h)  1  M.  A  Rob  252. 

(c)  I  C.AM,  640.  (d)  1  Kerr,  489. 
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1851.  if  a  case  is  properly  adjudicated  upoa  in  a  country  whc 
M'MiLLAN  both  parties  to  the  contract  reside,  and  there  is  no  frar 
KiTcmi:.  the  judgment  ought  to  be  conclusive  ;  but  it  is  indispei 
able  that  the  Court  pronouncing  judgment  had  a  lawl 
jurisdiction  over  the  cause  and  the  parties.  Story*8  Co: 
Laws,  8,  586,  Rose  v.  Hiriiely  (a).  That  is  not  the  cf 
here,  for  the  whole  question  of  jurisdiction  is  founded 
fraud  :  the  property  was  fraudulently  brought  into  Canar 
and  therefore  the  foreign  Court  could  have  no  jurisdictic 
In  the  note  to  the  Dihchess  of  Kingston's  case  (6),  it  is  sa 
that  a  foreign  judgment  is  not  conclusive  if  it  is  founJ* 
on  a  mistaken  notion  of  the  English  law,  or  if  it  oflfenc 
common  reason  and  justice,  and  that  it  may  be  impeache 
by  evidence  shewing  that  the  Court  which  pronounced: 
had  no  jurisdiction,  or  that  it  was  obtained  by  fraac 
Novelli  V.  Rossi  (o),  Obicini  v.  Bligh  (d).  To  be  concli 
sive,  the  adjudication  must  also  have  been  between  th 
parties  to  this  suit,  and  it  should  have  shewn  a  determins 
tion  of  the  matter  on  its  merits,  whereas  this  adjadicatio 
was  only  that  the  interveners  should  take  nothing  by  the 
rule,  whichamounts  to  nothing  more  than  a  judgmentofnoi 
suit,  which  isnever  conclusive.  Lastly.  The  judgment  shoa 
have  been  proved  by  an  exemplification,  or  an  examine 
copy  of  all  the  proceedings.  It  was  not  for  HaviiUan 
select  such  portions  as  suited  his  purpose,  and  say  that  tl 
rest  was  not  material.  How  can  this  Court,  witho 
having  all  the  proceedings  in  the  foreign  Court  befo 
them,  say  that  the  rights  of  the  parties  have  been  alreac 
adjudicated  upon  ?  That  defect  cannot  be  supplied  by  par 
evidence. 

The  Attormey  General  and  D,  S,  Kerr  contra.  As  tl 
trust  deed  refers  to  a  conveyance  from  Fraaer  and  ATNu 
it  was  necessary  for  the  plaintiffs  to  produce  it  in  order 
make  out  their  title  to  the  timber.  Siitkerla)id7.GHlmour{i 
Without  proof  of  that  conveyance,  Lowdenvrsia  only  a  teoa; 
in  common  and  could  only  convey  one  third  of  the  timb 
to  the  plaintiff,  for  one  partner  cannot  bind  his  copartn 
by  a  deed  of  assignment,  without  express  authority :  tl 

(a)  4  Cranch  269.  (6)  2  Smitk'tL.  C.4 

(c)  2  J5.  A  Ad.  767.         (d)  8  Btng.  361.  (e)  SKar,  165. 
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damages  are  therefore  excessive.  Independent  of  that  1851. 
objection,  the  trust  deed  was  not  proved.  It  should  have  mmillan 
been  shewn  that  the  plaintiffs  assented  to  the  trust  by  exe-  riVchik. 
cuting  the  deed  ;  but  it  does  not  even  appear  that  they  ever 
took  any  possession  of  the  timber.  It  should  also  have 
been  proved  that  some  of  the  creditors  executed  the  deed, 
for  their  assent  is  essential  to  its  validity.  2  Kent's  Com. 
532.  There  was  no  conversion.  The  timber  was  lawfully 
in  the  possession  of  the  hired  men  as  security  for  their 
wages — it  was  pledged  to  them,  and  one  of  the  incidents 
of  a  pledge  is  a  right  to  sell  if  there  has  been  a  default  in 
the  pledger  in  complying  with  his  engagement.  Story  on 
Bailn.  s,  808.  But  whether  the  men  had  a  right  to  sell 
or  not,  there  was  no  conversion  by  the  defendant,  for  the 
men  were  to  retain  the  possession  of  the  timber  until  the 
defendant  paid  them ;  they  took  it  to  Canjda  as  their  pro- 
perty, and  before  the  time  of  payment  expired  the  defen- 
dant repudiated  the  contract,  which  left  them  to  their 
original  rights ;  therefore  before  the  plaintiffs  could  main- 
tain trover  for  the  timber,  they  should  have  shewn  that 
tbej  had  satisfied  this  claim,  for  if  the  men  had  a  claim 
on  the  timber  they  did  not  lose  it  by  the  removal  to 
Canada,  because  they  always  retained  the  possession.  The 
defendant  never  had  any  possession  until  after  the  sheriffs 
Bale,  which  being  a  judicial  proceeding,  would  not  con- 
stitute a  conversion.  The  proceedings  in  Canada  are 
therefore  a  complete  defence  to  this  action,  not  only  on 
that  ground,  but  for  the  additional  reason,  that  if  the 
plaintiffs  intended  to  proceed  against  the  defendant  for  a 
conversion,  they  should  not  have  contested  the  matter  with 
Uj€  men  in  Canada :  that  was  a  waiver  of  any  claim  they 
might  have  had  against  the  defendant.  The  intervention 
^w  a  voluntary  act  on  the  part  of  the  plaintiffs,  by  which 
theysubmittodthemselves  to  the  jurisdiction  of  the  Crt;ir/f/trt7i 
Court,  and  therefore  are  estopped  from  objecting  on  that 
ground.  Prima  facie,  the  judgment  was  conclusive.  Story*  8 
Conf.  Laws,  8.  685.  In  section  592,  speaking  of  proceedings 
in  rem  as  to  moveable  property,  it  is  said  that  the  judgment 
d  the  forum  rei  $iUB  is  conclusive;  and  that  whatever  it  settles 
$8  to  the  right  or  title,  or  whatever  disposition  it  makes  of 
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1861.      the  property  by  sale  or  other  act,  will  be  held  valid  in  ev€ 

M-MuZLf    other  country  where  the  same  question  comes  directly 

BiTCHiR.     indirectly  before  any  other  tribunal ;  and  proceedings 

way  of  foreign  attachment  against  personal  property  8 

entitled  to  the  same  consideration.     Tarleton  v.  Tarleton  ( 

It  is  not  to  be  presumed  that  the  judgment  was  obtain 

by  fraud.     Whether  there  was  any  fraud  or   not  was 

question  for  the  jury ;  but  the  learned  Judge  put  the  juc 

ment  entirely  out  of  the  question. 

Cur.  adv.  vult 

Garter,  G.  J.,  now  delivered  the  judgment  of  the  Gou 
This  case  depends  mainly  on  three  questions.  1.  Is  t 
property  and  right  lo  possession  of  the  timber  shewn  to 
in  the  plaintiffs?  2.  Was  there  evidence  of  conversion 
defendant  ?  8.  Do  the  Canada  proceedings  estop  the  plaj 
tiffs  from  maintaining  this  action  for  a  tort  in  this  ProviiK 

As  to  the  first  question.     The  timber  was  originally  ti 
partnership   property  of  Loivden  Fraser  d  M*Nutt.    Tl 
plaintiffs  claim   under  an   assignment  by  Lowden  aloo 
which  recites  an  assignment  from  Fraser  and  iFNutt 
him,  Loivden.     It  was  contended   under  the  authority 
Sutherland  v.  Gilniour  (t),  that  the  assignment  by  Lowd 
could  not  be  admitted  as  evidence,  without  the  producti 
of  the  conveyance  by  Fraser  and  M'Nutt  therein  referr 
to.     It  appears  to  us  there  is  a  marked  distinction  betwe 
the  two  cases.     In  Sutherland  v.  Gilniour^  that  which  ^ 
to  be  done  by  the  defendants  under  the  agreement  su 
on,  could  not  be  ascertained  without  reference  to  the  pr 
agreement   between  Sutherland  and   Bois ;   the   terms 
which,  though  not  set  out,  were  incorporated  in  the  agr 
ment  between  Sutherland  and  the  defendants,  and  with( 
the  production  of  that  prior  agreement  it  was  impossi 
to  know  what   the   defendants  were  bound   to   do  unc 
their  subsequent  agreement,  by  which  they  agreed  to 
what  Bois  had  agreed  to  in  the  first  agreement.     The  mi 
recital  of  this  assignment  by  Fraser  and  M'Nutt  in  1 
deed   by  Lowden  to   the   plaintiffs,   did   not  make  tl 
assignment  a  part  of    the    subsequent  deed,   bo  as 
make  its  production  absolutely  necessary  for  the  constr 

(a)  AM.dtS.  20.  (5)  8  Kerr,  165. 
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tioDof  that  subsequent  assignment.  It  was  next  contended  1851' 
I  that  the  transfer  by  Lowden  alone  to  the  plaintiffs  as  true-  itmoxam 
tees  for  the  creditors  of  Lowden,  Fraser  d  M'Nutt,  if  bitohie. 
q)erative  at  all,  would  only  transfer  his  own  share  in  the 
partnership  property,  and  would  therefore  at  all  events  only 
give  the  plaintiffs  an  undivided  third  in  the  timber  in  ques- 
tion. The  right  of  one  partner  to  transfer  the  whole  of  the 
partnership  property  to  trustees  for  the  payment  of  the 
partnership  debts,  seems  a  question  which  has  never  been 
settled  by  any  positive  decision.  It  is  very  fully  and  ably 
diecnssed  in  a  note  in  Story  on  Partnership,  p.  1 45,  where  an 
elaborate  judgment  of  Chief  Justice  Marshall  is  cited  in  a 
case  of  Anderion  v.  Tompkins  (a),  in  which  that  learned 
Judge  expresses  his  opinion  that  such  transfer  would  be 
Talid.  In  the  same  note  it  is  said,  in  a  case  of  Pierpont 
T.  Graham  (6)  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Pennsylvania,  Judge  Washington  doubted 
the  right  of  one  of  the  partners  without  the  consent  of  the 
oAen,  to  assign  the  whole  of  the  partnership  effects  in  such 
a  manner  as  to  terminate  the  partnership.  But  he  declined 
^pressing  any  decided  opinion  upon  this  question,  which 
he  considered  unnecessary  to  the  decision  of  the  cause  then 
before  him,  as  in  that  case  the  copartner  had  subsequently 
<^fnted  to  the  assignment.  Of  such  assent  by  the  partners 
ol  Lowden  in  this  case,  there  can  on  the  whole  evidence  be 
no  doubt.  They  do  not  appear  in  any  part  of  the  proceed- 
ii^gs  as  setting  up  any  right  against  Lowden,  and  they  must 
have  been  quite  cognizant  of  the  first  assignment.  Pickard 
V-  Sears  (c),  Gregg  v.  Wells  (d). 

It  was  urged  further  that  the  assignment  by  Lowden  to 

ue  plaintiffs  was  inoperative  without  proof  of  the  execution 

™  the  deed  by  them,  and  that  without  such  proof  they  could 

*^e  xxo  advantage  of  its  execution  by  him  as  the  assignor. 

^p  atithority  was  cited  for  this ;  and  it  is  laid  down  in  Co. 

jji^.    229  a,  "  It  is  to   be  observed   that  if    the  feoffor, 

^  "OT^or  or  lessor  seal  the  part  of  the  indenture  belonging 

^     the  feoffee,  &c.,  the   indenture   is  good,   albeit   the 

<<*)  1  Broeh.  R.  466.  (b)  4  Wash.  C.  C.  R.  232. 

^^)  tdd.i0E.  469.  (d)  10  Ad.  d  E.  90. 
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1851.      "feoffee  never  sealetb    the  counterpart   belonging  to  the 

M'7nLN    "feoflfor/'&c. 

iStchte.  2.  As  to  the  conversion  by  the  defendant.  This  was  a 
question  for  the  jury,  and  properly  left  to  them.  As  regards 
the  right  of  the  men  in  this  timber,  there  appears  to  ug 
nothing  in  the  case  to  shew  any  thing  more  than  a  lien  foi 
their  wages.  Nor  does  it  seem  that  tho  idea  of  any  thine 
more  ever  existed  in  the  minds  of  them  or  their  advisers 
until  the  charge  of  tbe  learned  Judge  alluded  to  other  right, 
which  might  exist  in  such  a  case.  Their  lien  would  ha^r 
been  lost  by  their  transfer  to  the  defendant,  or  by  then-  re 
moving  the  timber  to  tbe  Cancula  side  for  the  purpose  * 
having  it  attached  there  by  the  sheriff.  The  jury  were  to3 
that  to  make  the  defendant  guilty  of  a  conversion,  he  mu  i 
have  caused  the  removal,  or  have  taken  a  part  in  it ;  that 
they  thought  the  contract  between  the  men  and  the  defer 
dant  had  been  rescinded  and  due  notice  thereof  given  befor 
the  removal,  and  such  removal  was  the  act  of  the  men  alone 
the  defendant  would  not  be  guilty  of  a  conversion.  Th/s 
was  the  correct  mode  of  leaving  this  question ;  the  evidence 
was  scarcely  contradictory  on  this  point,  but  certainly  suf- 
ficient to  warrant  the  finding  of  the  jury.  On  the  point  of 
forfeiture  of  the  lien  and  the  consequences  flowing  therefrom, 
tho  following  cases  may  be  referred  to.  Scott  v.  Neivinfj- 
ton  (a),  Gurr  v.  Cuthbert  (?>),  Jacobs  v.  Latour  (c),  Wilk'mi^ 
V.  Camnichael  {d),  M^Coinbie  v.  Davies  (e),  Sweet  v.  Pym 
(/),  Cooper  V.  WiUomatt  ((/),  Bryant  v.  Wardell  (h), 

8.  As  to  the  effect  of  the  proceedings  in  the  Canada 
Court.  We  think  these  proceedings  in  that  (which  wc 
must  consider  as  a  foreign  Goui;t),  cannot  operate  as  at 
estoppel.  Suppose  that  judgment  to  have  been  pleaded  ir 
bar  to  an  action,  such  plea  would  have  set  out  that  an  actioi 
of  assumpsit  had  been  commenced  in  the  Court  in  Canada 
by  Porter  and  others  against  Eraser  and  others,  to  recovei 
wages  due  to  them,  in  which  they  recovered  a  certain  amoun 
that  in  the  course  of  such  proceedings,  the  plaintiffs  in  thii 

(a)  lM,db  Rob.  252.  (h)  12  Lair.  J.,  .Y.  S.,  {Ex,)  309. 

(c)  6  lUng,  130.  (d)  1  Doug,  101. 

(e)  7  EutU  5.  (f;  1  Ea9t,  4. 

(n)  1  C.  n.  072.  (h)  2  Exrh.  470. 
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JerwM  Wing  any  Hen  or  privileged  claim  might  then       1861. 
[fciDgiheQi  forward,  the  distribution  being  suspended  until    mIihUn 
[•B  the  claims  were  investigated  and  ascertained.      The     hJtcb?^.. 

^beren  (that  is,  they  who  did  the  work)  had  a  lien  on 

Ik /amber  if  they  retained  the  possession,  and  they  might 

vi/le  ia  possession  issue  a  writ  of  attachment,  and  have 

kieized  by  the  sheriff;  and  if  one  lumberer  attached,  tlie 

iftbere  might  come  in  with  their  claims,  and  the  Court  would 

&tribate  the  proceeds  according  to  the  several  rights. 

In  order  to  prove  the  proceedings  in  the  Court  in  Oaspe, 
I  eertified  copy  under  tlie  seal  of  the  Court  was  given  in 
fridence,  and  was  also  proved  by  Mr.  Hamilton  to  have 
«en  compared  with  the  documents  on  file  in  the  protho- 
lotary's  office ;  but  it  did  not  contain  a  copy  of  all  the 
roceedings  in  the  cause — both  the  declaration  and  pleas 
eins^  omitted,  which  he  said  he  considered  not  material 
3  the  present  question,  as  all  of  the  proceedings  on  the 
Qtervention  were  contained  in  the  copy  except  the  deed 
I  assignment,  which  had  been  withdrawn  from  the  office 
»7  the  plaintiffs.  That  such  a  copy  would  be  considered 
nfficient  evidence  of  the  proceedings  in  the  Courts  in 
lanada^  as  it  was  not  the  practice  there  to  enter  the  pro- 
seedingB  on  roils  as  in  England ;  but  if  the  case  was  sent 
io  the  Court  of  Appeal,  all  the  proceedings  would  be 
rvqaired  to  be  sent  up.  Moffatt  was  also  called  as  a  witness 
bribe  defendant,  and  stated  that  shortly  after  the  agree- 
ment for  the  purchase  of  the  timber,  he  received  a  letter 
bom  the  defendant,  who  had  gone  to  Miramichi,  stating  that 
he  had  abandoned  the  purchase  altogether  ;  that  he  read 
Ihii  letter  to  Porter,  who  said  that  the  timber  had  not  gone 
over  to  Canada ;  that  it  was  understood  at  that  time  be- 
lieen  the  witness.  Porter  and  the  men,  that  the  defendant 
Vii  to  have  nothing  to  do  with  the  timber,  and  that  the  ten 
hjB  spoken  of,  was  to  enable  the  men  to  prove  their  title 
iothe  timber.  In  all  this,  however,  he  was  contradicted  by 
forter.  Fra$er,  one  of  the  partners  in  the  late  firm  of 
Fruer,  Lawden  d  Co,,  was  called  as  a  witness,  and  admit- 
M  that  he  and  yVNutt  had  transferred  their  interests  in 
be  bosiness  to  Loicden,  that  they  knew  of  the  assignment 
e  the  plaintiffs,  and  that  it  was  the  understanding  that  the 
md  men  should  hold  the  timber  for  their  wages. 
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1851.  The  learned  Judge  directed  the  jary  that  from  T. 

M'MiLL4H    dence  and  the  acts  of  Porter  nxii  the  other  mecz 

RiSoHiE.     rights  in  the  timber  amounted  only  to  a  lien  and  im 

pledge  with  power  to  sell,  and  that  the  remoTal 

timber  to  Canada  without  the  assent  of  the  owner,  s 

by  it  became  exposed  to  the  operation  of  the   Cam 

attachment  law,  was  a  forfeiture  of  their  lien,  and  gar 

owner  an  immediate  right  of    possession  which  ? 

enable  him   to   maintain   trover.       That    they  mui 

satisfied    that    Fraser    and  M*Nutt    had   assigned 

interest  in  the  partnership  property  to  Lowden^  ai 

this  he  thought  there  was  evidence  from  the  acts  o 

parties,  and  that  proof  of  the  deed  was  not  nece€ 

but  both  this  and  the  assignment  to  the  plaintiffs 

questions  for  the  jury.     That  a  delivery  of  the  timbc 

not  essential,  as  the  property  would  pass  by  the 

subject  to  the  lien  of  the  men,  and  when  that  was  foi 

by  the  removal  of  the  timber  to  Canada^  the  right  o 

session  would  vest  in  the  plaintiff'^.     That  if  the  defe 

caused  the  removal  or  took  a  part  in  it,  he  would  be 

of  a  wrongful  conversion,   but  if  he  had  rescinde 

agreement  for  the  purchase  before  the  timber  was  ta 

Canada,  and  this  removal  was  the  act  of  the  men  on! 

mere  buying  would  not  be  a  conversion  by  the  defen 

but  the  evidence  was  strong  to  shew  that  the  removf 

liis  act  and  done  for  his  purposes.      If  the  defendac 

guilty  of  a  conversion,  and  the  timber  was  the  plaint 

was  not  prepared  to  say  that  the  plaintiffs  were  estop] 

going  before  the  Canadian  Court  as  interveners,  or  t 

was  such  a  recognition  of  the  propriety  of  the  previon 

ceediugs  as  to  prevent  them  from  maintaining  the  a 

Neither  did  he  think  any  of  the  subsequent  proceedi: 

the  Canadian  Court,  whereby  the  defendant  got  the  t 

under  the  sheriff's  sale,  would  deprive  the  plaintiffs  o 

remedy  here,  if  it  was  by  the  defendant's  act  that  the  1 

was  brought  within  the  operation  of  the  Canadiat 

The  jury  found  a  verdict  for  the  plaintiffs  for  £1688. 

In  Michaelmas  term  last,  the  Attorney  General  ob 

a  rule  nut  for  a  new  trial  on  the  following  groanda : 

proper  admission  of  evidence.    2.  Misdirection.    8.  ^ 

against  law  and  evidencOr 
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^ai^^*^*^^*  Jod;  and  DesBrisay  shewed  cause  in  Hilary  1861. 
0(^)^^  TFbe  defendant  cannot  object  that  the  plaintifis  ATMmLLr 
^  t\0  ^^operty  in  the  timber,  because  he  claims  indirectly  irromi. 
ipidet  ^ue  same  party  that  they  do.  It  is  immaterial 
[  fAietid^^  the  other  partners  conveyed  to  Lowden,  for  be 
t  had  ft  tight  to  transfer  the  whole  property  for  payment  of 
f  the  ptftnerahip  debts ;  neither  was  it  necessary  to  prove 
ffae  execution  of  the  trust  deed  by  the  plaintiffs,  for  the 
:  «xecatioD  by  Lowdea  vested  the  property  in  them  upon 
their  assenting  to  it.  Holderness  v.  M'Ohie  (a).  Neither 
Ihe  ABsigoors  nor  their  creditors  dispute  the  deed,  and  the 
defendant  who  is  a  mere  wrongdoer,  cannot ;  no  question 
of  frand  in  the  assignment  therefore  arises:  it  might  have 
been  made  by  parol.  1  Chit.  Gen,  Pr.  107.  The  plaintiffs 
bad  the  indicia  of  property,  and  took  the  only  possession 
which  under  the  circumstances  could  be  taken.  They  were 
the  general  owners,  having  the  possession  in  law,  and  when 
the  defendant  took  the  timber  and  put  his  mark  upon  it, 
and  carried  it  to  Canada,  there  was  a  conversion  and  the 
pUintiff*B  cause  of  action  was  complete,  and  anything  that 
took  plaee  in  Cano^  afterwards  could  not  purge  the  wroug- 
hl  taking.  The  hired  men  had  only  a  lien  on  the  timber, 
and  when  they  undertook  to  dispose  of  it  they  lost  their 
lien,  and  the  plaintiffs  had  a  right  to  recover  from  the 
defendant  without  tendering  what  was  due  on  the  lien, 
SoK,  Evid,  520,  Scott  v.  Newington  (6),  Jonea  v.  Cliff  (c). 
&jee  V.  Perley  {d).  As  all  tbe  parties  resided  in  this  coun- 
try and  the  contract  was  made  here,  the  case  should  have 
been  decided  according  to  the  laws  of  this  country  which 
were  competent  to  do  justice  to  the  parties.  It  matters  not 
therefore  what  the  law  of  Canada  may  be  in  cases  of  this 
eort,  for  the  contract  between  Lowden  and  the  hired  men 
ehoaldbave  been  decided  by  the  laws  of  this  country.  Story's 
C^f.  Law8,  8. 242.  But  even  if  the  contract  had  been  made 
inCanocZa,  tbe  Courts  of  this  country  are  not  bound  to  re- 
cognise the  decision  of  the  foreign  Court,  if  it  is  injurious  to 
the  interest  of  the  subject,  or  is  in  evasion  or  fraud  of  the 
iftws  of  this  country.  Story's  Conf.  Laws,  s.  244.    No  doubt 

(a)  Anu  TOL  I,  429.  (h)  1  M.  A  Rob  252. 

(<)  I  C.AM.  640.  (d)  1  Kerr,  489. 
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1B51.  if  a  case  is  properly  adjudicated  upon  in  a  coaatrjr  ir. 
M'MiM^N  both  parties  to  the  contract  reside,  and  there  is  no  fn 
kitcftIk.  the  judgment  ought  to  be  conclusive  ;  but  it  is  indispe. 
able  that  the  Court  pronouncing  judgment  had  a  lav 
jurisdiction  over  the  cause  and  the  parties.  Story's  Co 
Laws,  8,  586,  Rose  v.  Hirtiely  (a).  That  is  not  the  c 
here,  for  the  whole  question  of  jurisdiction  is  founded 
fraud  :  the  property  was  fraudulently  brought  into  Cana 
and  therefore  the  foreign  Court  could  have  no  jurisdicti 
In  the  note  to  the  BiLchesa  of  Kingston's  case  (6),  it  is  g 
that  a  foreign  judgment  is  not  conclusive  if  it  is  foan 
on  a  mistaken  notion  of  the  English  law,  or  if  it  offe 
common  reason  and  justice,  and  that  it  may  be  impeac 
by  evidence  shewing  that  the  Court  which  pronounce 
had  no  jurisdiction,  or  that  it  was  obtained  by  fra 
NoveUi  V.  Rossi  (c),  Obicini  v.  Bligh  (d).  To  be  com 
sive,  the  adjudication  must  also  have  been  between 
parties  to  this  suit,  and  it  should  have  shewn  a  determi 
tion  of  the  matter  on  its  merits,  whereas  this  adjndical 
was  only  that  the  interveners  should  take  nothing  by  tl 
rule,  whichamounts  to  nothing  more  than  a  judgmentofn 
suit,  which  isnever  conclusive.  Lastly.  The  judgment  she 
have  been  proved  by  an  exemplification,  or  an  exami 
copy  of  all  the  proceedings.  It  was  not  for  HamUUn 
select  such  portions  as  suited  his  purpose,  and  say  that 
rest  was  not  material.  How  can  this  Court,  with 
having  all  the  proceedings  in  the  foreign  Court  bel 
them,  say  that  the  rights  of  the  parties  have  been  alrei 
adjudicated  upon  ?  That  defect  cannot  be  supplied  by  pi 
evidence. 

The  Attorney  General  and  D.  S,  Kerr  contra.  As 
trust  deed  refers  to  a  conveyance  from  Fraser  and  Jim 
it  was  necessary  for  the  plaintiffs  to  produce  it  in  ordei 
make  out  their  title  to  the  timber.  Siit/ierlandv.CHlmom 
Without  proof  of  that  conveyance,  LovxlenwAS  only  a  tec 
in  common  and  could  only  convey  one  third  of  the  tim 
to  the  plaintiff,  for  one  partner  cannot  bind  his  coparl 
by  a  deed  of  assignment,  without  express  authority : 

(a)  4  Crouch  269.  (6)  2  SmitVtL.  C 

(c)  2B.  &  Ad.  757.         (d)  8  Btng.  351.  (c)  SKtrr,  16$. 
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dimages  are  therefore  excessive.  Independent  of  that  1851. 
objectioD,  the  trust  deed  was  not  proved.  It  should  have  mmiixan 
been  Bhewn  that  the  plaintiffs  assented  to  the  trust  by  exe-  ritchik. 
eating  the  deed ;  but  it  does  not  even  appear  that  they  ever 
took  any  possession  of  the  timber.  It  should  also  have 
been  proved  that  some  of  the  creditors  executed  the  deed, 
for  their  assent  is  essential  to  its  validity.  2  Kent's  Com. 
582.  There  was  no  conversion.  The  timber  was  lawfully 
in  the  possession  of  the  hired  men  as  security  for  their 
figes — it  was  pledged  to  them,  and  one  of  the  incidents 
of  a  pledge  is  a  right  to  sell  if  there  has  been  a  default  in 
tbe  pledger  in  complying  with  his  engagement.  Story  on 
BoUm.  f.  808.  But  whether  the  men  had  a  right  to  sell 
or  not,  there  was  no  conversion  by  the  defendant,  for  the 
men  were  to  retain  the  possession  of  the  timber  until  the 
defendant  paid  them ;  they  took  it  to  Canada  as  their  pro- 
\  perty,  and  before  the  time  of  payment  expired  the  defen- 
dant repudiated  the  contract,  which  left  them  to  their 
original  rights;  therefore  before  the  plaintiffs  could  main- 
tain trover  for  the  timber,  they  should  have  shewn  that 
ihey  had  satisfied  this  claim,  for  if  the  men  had  a  claim 
on  the  timber  they  did  not  lose  ifc  by  the  removal  to 
Cojunfa,  because  they  always  retained  the  possession.  The 
defendant  never  had  any  possession  until  after  the  sheriff's 
>^,  which  being  a  judicial  proceeding,  would  not  con- 
vtitnte  a  conversion.  The  proceedings  in  Canada  are 
therefore  a  complete  defence  to  this  action,  not  only  on 
tluit  ground,  but  for  the  additional  reason,  that  if  the 
Pl&intifiis  intended  to  proceed  against  the  defendant  for  a 
Aversion,  they  should  not  have  contested  the  matter  with 
the  men  in  Canada :  that  was  a  waiver  of  any  claim  they 
'Qight  have  had  against  the  defendant.  The  intervention 
^a  voluntary  act  on  the  part  of  the  plaintiffs,  by  whicli 
tl^ysubmitted  themselves  to  the  jurisdiction  of  the  Ca/trr^tVi/t 
^rt,  and  therefore  are  estopped  from  objecting  on  that 
U^ound.  Primafacie,  the  judgment  was  conclusive.  Story's 
P^a/.  LawSf «.  585.  In  section  592,  speaking  of  proceedings 
^''eoias  to  moveable  property,  it  is  said  that  the  judgment 
^^B  forum  rei  sita  is  conclusive ;  and  that  whatever  it  settles 
^  U>  the  right  or  title,  or  whatever  disposition  it  makes  of 

i 
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1851.      the  property  by  sale  or  other  act,  will  be  held  valid  in  ev< 

M'MiixAN    other  country  where  the  same  question  comes  directly  < 

RxTCHnE.     indirectly  before  any  other  tribunal ;  and  proceediof^s  b 

way  of  foreign  attachment  against  personal  property  ar 

entitled  to  the  same  consideration.     Tarleton  v.  TarUton  (a, 

It  is  not  to  be  presumed  that  the  judgment  was  obtaioe< 

by  fraud.    Whether  there  was  any  fraud  or  not  was 

question  for  the  jury;  but  the  learned  Judge  put  the  judg 

ment  entirely  out  of  the  question. 

Cur.  adr.  nttt. 

Garteb,  C.  J.,  now  delivered  the  judgment  of  tba  Cour 
This  case  dependp  mainly  on  three  questions.  1.  Is  tb 
property  and  right  to  possession  of  the  timber  shewn  to  I: 
in  the  plaintiffs  ?  2.  Was  there  evidence  of  conversion  t 
defendant  ?  8.  Do  the  Canada  proceedings  estop  the  plaii 
tiffs  from  maintaining  this  action  for  a  tort  in  this  Provinc 

As  to  the  first  question.     The  timber  was  originally  tl 
partnership   property  of  Lowden  Fraser  d  M*Nutt.    Tl 
plaintiffs  claim  under  an   assignment  by  Lowden  aloD 
which  recites  an  assignment  from  Fraser  and  ATNtUt 
him,  Lowden.     It  was  contended   under  the  authority 
Sutherland  v.  Gilmour  (h),  that  the  assignment  by  Lowd 
could  not  be  admitted  as  evidence,  without  the  products 
of  the  conveyance  by  Fraser  and  M'Nutt  therein  referr 
to.     It  appears  to  us  there  is  a  marked  distinction  betwe 
the  two  cases.     In  Sutherland  v.  Gilmour^  that  which  w 
to  be  done  by  the  defendants  under  the  agreement  sn 
on,  could  not  be  ascertained  without  reference  to  the  pri 
agreement   between  Sutherland  and  Bois;  the   terms 
which,  though  not  set  out,  were  incorporated  in  the  agr< 
ment  between  Sutherland  and  the  defendants,  and  withe 
the  production  of  that  prior  agreement  it  was  impossil 
to  know  what   the  defendants  were  bound   to   do  one 
their  subsequent  agreement,  by  which  they  agreed  to 
what  Bois  had  agreed  to  in  the  first  agreement.     The  m< 
recital  of  this  assignment  by  Fraser  and  M'Nutt  in  i 
deed   by  Lowden  to  the   plaintiffs,  did  not  make  tl 
assignment  a  part  of    the    subsequent  deed,   so  as 
make  its  production  absolutely  necessary  for  the  constr 

(a)  AM.dbS.  20.  (6)  8  Kerr,  166. 
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tioDof  that  aubsequent  assignment.  It  was  next  contended  1851. 
that  the  transfer  by  Lowden  alone  to  the  plaintifiFs  as  trus-  itmillam 
tees  for  the  creditors  of  Lowden,  Fraser  dk  M'Nutt,  if  rtpohie. 
operative  at  all,  would  only  transfer  his  own  share  in  the 
partnership  property,  and  would  therefore  at  all  events  only 
give  the  plaintiffs  an  undivided  third  in  the  timber  in  ques- 
tion. The  right  of  one  partner  to  transfer  the  whole  of  the 
partnership  property  to  trustees  for  the  payment  of  the 
partnership  debts,  seems  a  question  which  has  never  been 
eettled  by  any  positive  decision.  It  is  very  fully  and  ably 
dificnssed  in  a  note  in  Stoiy  on  Partnership,  p.  1 45,  where  an 
elaborate  judgment  of  Chief  Justice  Marshall  is  cited  in  a 
case  of  Andenon  v.  Tompkins  (a),  in  which  that  learned 
Judge  expresses  his  opinion  that  such  transfer  would  be 
Talid.  In  the  same  note  it  is  said,  in  a  case  of  Pierpont 
T.  Graham  (b)  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Pennsylvania,  Judge  Washington  doubted 
the  right  of  one  of  the  partners  without  the  consent  of  the 
<i(htrSf  to  assign  the  whole  of  the  partnership  effects  in  such 
a  manner  as  to  terminate  the  partnership.  But  he  declined 
pressing  any  decided  opinion  upon  this  question,  which 
he  considered  unnecessary  to  the  decision  of  the  cause  then 
before  him,  as  in  that  case  the  copartner  had  subsequently 
tinted  to  the  assignment.  Of  such  assent  by  the  partners 
ot  Lowden  in  this  case,  there  can  on  the  whole  evidence  be 
no  doubt     They  do  not  appear  in  any  part  of  the  proceed- 

• 

^gs  as  setting  up  any  right  against  Lowden,  and  they  must 
have  been  quite  cognizant  of  the  first  assignment.  Pickard 
V-  Sears  (c),  Gregg  v.  Wells  (d). 

It  was  urged  further  that  the  assignment  by  Lowden  to 
^  plaintiffs  was  inoperative  without  proof  of  the  execution 
<tf  the  deed  by  them,  and  that  without  such  proof  they  could 
take  no  advantage  of  its  execution  by  him  as  the  assignor. 
^0  authority  was  cited  for  this ;  and  it  is  laid  down  in  Co. 
iMt.  229  a,  "  It  is  to  be  observed  that  if  the  feoffor, 
donor  or  lessor  seal  the  part  of  the  indenture  belonging 
^  the  feoffee,  &c.,  the  indenture  is  good,   albeit  the 

(a)  1  Broeh.  R.  466.  (b)  4  Wash,  C.  C.  R.  232. 

(e)  tAd.iftE.  469.  {d)  10  Ad.  d  E.  90. 
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1861.      "  feoflfee  never  sealeth   the  counterpart   belonging  to   ti 

M^^N    "feoflfor/'&e. 

iStchie.         2.  As  to  the  conversion  by  the  defendant.     This  was  a 
question  for  the  jury,  and  properly  left  to  them.     As  regards 
the  right  of  the  men  in  this  timber,  there  appears  to  us 
nothing  in  the  case  to  shew  any  thing  more  than  a  lien  for 
their  wages.     Nor  does  it  seem  that  the  idea  of  any  tbiog 
more  ever  existed  in  the  minds  of  them  or  their  advisers, 
until  the  charge  of  tbe  learned  Judge  alluded  to  other  rights 
which  might  exist  in  such  a  case.     Their  lien  would  have 
been  lost  by  their  transfer  to  the  defendant,  or  by  their  re- 
moving the  timber  to  the  Canadu  side  for  the  purpose  oi 
having  it  attached  there  by  the  sheriff.     The  jury  were  toW 
that  to  make  the  defendant  guilty  of  a  conversion,  he  muB 
have  caused  the  removal,  or  have  taken  a  part  in  it ;  that  i 
they  thought  the  contract  between  the  men  and  the  defen 
dant  had  been  rescinded  and  due  notice  thereof  given  befozr 
the  removal,  and  such  removal  was  the  act  of  the  men  alon^ 
the  defendant  would  not  be  guilty  of  a  conversion.    Th£ 
was  the  correct  mode  of  leaving  this  question ;  the  evidencr 
was  scarcely  contradictory  on  this  point,  but  certainly  sul 
ficient  to  warrant  the  finding  of  the  jury.     On  the  point  oi 
forfeiture  of  the  lien  and  the  consequences  flowing  therefrom 
the  following  cases  may  be  referred  to.     Scott  v.  Neivingr 
ton  (a),  Gurr  v.  Cuthbert  (b),  Jacobs  v.  Latour  (c),  Wilkin- 
V.  Cannichael  (d)y  MCombie  v.  Davies  (e),  Sweet  v.  Pyn 
(/),  Cooper  V.  Willomatt  (g),  Bryant  v.  Wardell  (h), 

8.  As  to  the  effect  of  the  proceedings  in  the  Canadi 
Court.  We  think  these  proceedings  in  that  (which  wi 
must  consider  as  a  foreign  Goui;t),  cannot  operate  as  ai 
estoppel.  Suppose  that  judgment  to  have  been  pleaded  ii 
bar  to  an  action,  such  plea  would  have  set  out  that  an  actio: 
of  assumpsit  had  been  commenced  in  the  Court  in  Canadc 
by  Porter  and  others  against  Fraser  and  others,  to  recove 
wages  due  to  them, in  which  theyrecovered  a  certain  amonc 
that  in  the  course  of  such  proceedings,  the  plaintiffs  in  tbi 

(a)  1  il/.  rf  Rob,  252.  (6)  12  Law.  J„  N.  S.,  {Ex.)  309. 

(c)  5  Bing.  130.  {(i)  1  Doug.  101. 

(e)  7  Euft,  5.  (0  1  East,  4. 

(n)  I  C.  Ii.  fi72.  (h)  2  Exrh.  470. 
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s^t  obtained  a  rule  to  shew  cause  why  they  should  not  be      1861. 
tUoved  to  intervene,  which  rule  was  discharged.     Such  a    irMnZuf 
plea  snrelv  could  never  operate  as  an  estoppel  in  a  cause  of     b^c^. 
action  against  Ritchie  for  a  tort  committed  on  the  timber, 
before  it  came  within  the  jurisdiction  of  the  Canada  Court, 
to  say  nothing  of  the  defect  that  would  then  have  appeared 
in  the  evidence,  in  not   producing  copies  of  the  whole 
IToceeding. 

If  this  judgment  were  an  estoppel  it  must  be  reciprocal, 
that  is,  it  must  be  an  estoppel  against  as  well  as  for  the  de- 
fendant Ritchie :  but  this  could  only  be  by  his  deriving  title 
(torn  Porter  and  the  rest  of  the  men,  which  he  himself  re- 
pudiates.    8  Ring.  K  C.  69 ;  6  Ring.  N.  C.  79.     Again, 
it  does  not  appear  that  the  judgment  so  obtained  was  con- 
clusive in  Canada^  as  Hamilton's  evidence  shews  that  it  is 
Oct  80.    This  is  necessary  to  make  it  an  estoppel.     4  R.  & 
^'-  625 ;  6  Ring,  N,  C.  222.     The  whole  of  the  proceedings 
in  the  Canada  Court  were  not  proved,  so  that  the  Court  in 
this  Province  could  say  whether  they  were  regular  according 
*o  the  Canada  law  (a).     Then  if  the  proceedings  in  Canada 
Cannot  operate  by  way  of  estoppel,  and  the  Court  can  con- 
sider the  ground  of  the  judgment,  discharging  the  rule  for 
intervention  as  stated  by  Mr.  Hamilton,  it  is  pretty  clear 
According  to  our  law,  these  grounds,  viz.,  that  Lowden  could 
iiot  transfer  the  property  in  the  timber  to  the  plaintiffs 
^thout  the  lien  of  the  men  for  their  wages  being  first  dis- 
^liarged,  would  not  invalidate  the  transfer  by  Lowden.     If 
*he  judgment  was  not  closed   by  the  Canada  judgment, 
which  we  think  it  certainly  could  not  be,  unless  at  all  events 
*Uch  judgment  were  set  out  on  the  record  (6),  and  was 
cpenfor  the  Court  and  jury,  such  question  must  be  decided 
^y  cor  law ;  which  is  in  accordance  with  the  view  taken  by 
^e  learned  Judge  at  the  trial. 

It  was  urged  by  the  defendant's  counsel,  that  ait  all  events 
the  amount  paid  by  the  defendant  to  the  men  in  satisfaction 
of  their  wages  should  be  deducted  from  the  amount  of  this 
^^x'diet.    It  would  be  a  sufficient  answer  to  say  that  the 

(a)  8m  Ohieini  v.  Bligh,  8  Bing.  886 ;  1  Camp.  68 ;  Ibid,  358. 
(»)  Bm2B.dt  Aid.  662. 
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1851. 

M'Mtluls 
agaitut 

RiTCHIR. 


evideDce  shews  no  specific  amount  so  paid  by  which  th 
verdict  could  be  reduced.  But  even  if  such  amount  di 
appear,  it  would  afford  no  legal  light  in  the  defendant  t 
have  such  amount  deducted  from  the  value  of  the  timbei 
Any  such  payment  by  him  was  certainly  made  for  his  ow 
purposes,  not  for  the  benefit  of  the  plaintiffs.  The  defendar 
cannot  in  any  way  have  possessed  himself  of  the  right  of  liei 
If  the  men  have  lost  their  right  of  lien,  still  their  origins 
claim  for  wages  against  their  employers  remains,  and 
Ritchie  purchased  those  claims,  they  may  yet  be  enforce 
in  their  names.  In  his  own  right  he  can  have  no  claL 
whatever  in  a  Court  of  law  against  the  plaintiffs.  Had  t\ 
defendant  succeeded  in  his  somewhat  ingenious  schem 
the  transaction  would  have  been  to  him  one  of  enormot 
profit.  A  game  of  this  sort  cannot  be  played  without 
corresponding  risk.  This  risk  the  defendant  has  incurrec/ 
and  from  the  effects  of  that  risk  we  have  no  power  to  ex- 
tricate him. 

Rule  discharged. 


Saturday. 
19th  AprU. 


STEWART  against   HAZEN. 


AJnsUceofthe  TRESPASS  for  assaulting  and  imprisoning  the  plaintifi 
bie  to  an  action  without  reasonable  or  probable  cause.  Pleas  :  1.  Not  guilty 
isBuingaBe-  2.  That  the  defendant  was  a  Justice  of  the  Peace  for  tb( 
for  a  balance  couuty  of  Sunbury,  and  that  the  allege^  trespasses  weri 
judgment  re-    committed  by  him  in  the  execution  of  his  office  as  such  Jus 

covered  under     ,  i     i  . 

^fJ^^i  ^^x^'  tice>  a^d  that  withm  one  calendar  month  after  notice  of  th 

c.  45,  before  the  ^        ' 

isreSr^ed-"  ^^^^uded  action,  he  tendered  the  plaintiff  £5  for  amende 

iSgwithhfth^e  ^^^^^^  he  refused  to  receive.     Replication,  that  the  amendi 

d!?&*^"'**'  tciid^red  were  not  sufficient.     At  the  trial  before  WUmot,  J. 

cu1S?n  may  bl"  ^*  *^®  '^^^  SuTibury  circuit,  it  appeared  that  the  defendan 

iJJt^id!'^"'^  was  a  Justice  of  the  Peace  for  that  county,  and  had  rendere< 

a  judgment  against  the  plaintiff  for  thirty  shillings  in  a  sni 

under  the  act  4  Wm,  4,  c.  45,  upon  which  an  execution  wai 

issued  in  October  1848,  and  delivered  to  one  Ifevers,  a  con 

stable,  who  levied  upon  property,  but  afterwards  released  i 

upon  receiving  twenty  shillings  from  Stewart;  which  was  io 

dorsed  on  the  execution.     The  balance  not  having  bee: 
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paid,  the  plaintiflF  in  the  Justice's  Court  applied  to  the  de-      1861. 
feudant  to  issue  another  execution,  which  he  did  in  August     btewIbt 
1849,  after  allowing  the  plaintiff  upwards  of  a  month  to      ^^zen. 
paj,  and   gave  it  to   another  constable,   who  imformed 
Stewart  thereof.     Stewart  told  the  constable  he  would  be 
ready  to  go  to  gaol  the  next  day  ;  but  in  the  mean  time  he 
went  to  Neverif  who  still  held  the  first  execution,  and  gave 
him  a  promissory  note  for  ten  shillings,  upon  which  Nevera 
indorsed  the  first  execution  Ratisfied  (though  he  did  not 
receive  the  money),  and  soon  afterwards  returned  the  ten 
shilling  note  to  the  plaintiff.     The  plaintiff  was  arrested  on 
the  Becond  execution,  and  remained  in  gaol  seven  days,  for 
which  imprisonment  the  action  was  brought.      It  was  con- 
tended that  the  first  execution  had  been  satisfied  by  the 
levy,  that  at  all  events  the  defendant  had  no  right  to  issue 
the    second   execution  until  the   first  had  been  returned. 
It  appeared  that  the  defendant  acted  very  reluctantly  in 
issuing  the  second  execution,  in  consequence  of   the  plain- 
tiff's poverty,  and  had  endeavored  to  get  the  first  execution 
from  Nevers,  but  was  unable  to  do  so  until  after  the  plain- 
tiff was  imprisoned,  though  Nevers  told  a  person  who  was 
Bent  by  the  defendant  to  inquire  about  the  execution  before 
the  eecond  one  was  issued,  that  there  was  a  balance  of  ten 
Bhillings  due.     The  sum  of  five  pounds  was  tendered  as 
UQends  before  the  action  was  brought,  but  the  plaintiff 
wfiised  to  receive  it. 

The  learned  Judge  directed  the  jury  that  it  was  incumbent 
^  the  plaintiff  to  give  evidence  of  want  of  probable  cause, 
which  he  thought  he  had  failed  in  doing;  that  the  execution 
V&8  not  void,  and  the  circumstances  under  which  it  was  is- 
sued did  not  shew  any  want  of  probable  cause,  and  therefore 
they  should  find  for  the  defendant.     Verdict  accordingly. 

On  a  former  day  in  this  term,  Duf  moved  for  a  new 
^  OQ  the  ground  of  misdirection. 

ThedefendaM  was  not  justified  in  issuing  the  second  exe- 
rtion until  the  constable  returned  the  first.  The  act  4  Wm. 
^>c-45,ir66,  enacts, ''That  if  an  execution  be  returned  un- 
^tiafied  in  whole  or  in  part,  a  further  execution  for  the 
uooant  remaining  due  thereon  may  be  issued."    The  re* 
^ni  of  the  first  is  therefore  the  foundation  for  the  second; 
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1851.       for  until  it  is  returned  and  become  a  record,  there  is  noth- 
8;^;;:i;:i     i°g  to  shew  that  any  thing  is  due,  the  presumption  being 
K^'zEN.      that  the  judgment   was  satisfied  by  the  first  execution. 
WiLMOT,  J.      Suppose  the  first  execution  has  been  lost  ?] 
Then   the  Justice  cannot  issue  a  second :  his  jurisdiction 
is  created  by   the   statute,   he  has   no   power   to   collect 
debts  at  common  law,  and  unless  he  pursues  the  direction 
of  the  statute  he  has  no  jurisdiction,  and  is  liable  in  trespass. 
In  Houlden  v.  Smith  (a),  it  was  held,  that  the  Judge  of  a 
County  Court  was  liable  in   trespass   for  imprisoning  a 
party,  whbre  he  had  no  jurisdiction,  though  he  acted  bona 
fide,  and  under  a  mistake  of  the  laW,  the  facts  being  known 
to   him.      Patteaon,   J.,   in    delivering  the    judgment  of 
the  Court,  says :  "  The  facts  of  the  case,  which  were  before 
*'  the  defendant,  and  could  not  be  unknown  to  him,  shewed 
*'  that  he  had  not  jurisdiction     and  his  mistaking  the  law 
'*  as  applied  to  those  facts,  cannot  give  him  even  a  prima 
"/(jcie  jurisdiction,  or  semblance  of  any.     *  *  *  Although 
"  it  is  clear  that  the  Judge  of  a  Court  of  record  is  not 
''  answerable    at     common     law,   in   an    action    for   an 
**  erroneous  judgment,  or  for  the  act  of  any  officer  of  the 
**  Court,  wrongfully  done,  not  in  pursuance  of,  though  under 
**  color  of,  a  judgment  of  the  Court,  yet  we  have  found  no 
"  authority  for  saying  that  he  is  not  answerable  in  an  action, 
''for  an  act  done  by  his  command  and  authority  when  he 
*'  has  no  jurisdiction/'     That   case   is   exactly  in   point. 
The  defendant  here  knew  the  fact  that  the  execution  had 
not  been  returned,  though  he  may  have  mistaken  the  law. 

Cur.  adv.  vuU. 

Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
We  are  of  opinion  that  no  rule  should  be  granted  in  this 
case. 

This  was  an  action  of  trespass  for  the  arrest  and  im* 
prisonment  of  the  plaintiff  without  any  reasonable  or  pro* 
bable  cause ;  and  the  defendant  is  charged  as  having  issued 
an  execution  under  which  the  arrest  and  imprisonment  were 
made. 

That  such  execution  was  issued,  and  the  defendant  im.' 
prisoned  thereunder  is  clear ;  but  the  execution  was  issued 

(a)  14  Jur.  69S. 
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by  the  defendant  not  as  a  party  or  attorney  for  a  party,  but      1851. 
as  a  Justice  of  the  Peace  upon  a  judgment  duly  rendered     stewaht 
in  a  Court  before  him,  held  under  the  Act  of  Assembly      hazks. 
4  W.  4,  c.  45.    He  was  acting  within  his  jurisdiction,  on  a 
matter  properly  cognizable  before  him,  and  be  issued  the 
execution  at  the  instance  of  the  plaintiff  in  that  judgment, 
directed  to  the  proper  officer,  to  be  executed  within  the 
proper  county,  for  the  levying  of  a  sum  of  money  which 
remained  due  on  the  judgment.     But  the  ground  on  which 
it  is  sought  to  make  the  Justice  liable  as  a  trespasser  is, 
that  a  previous  execution  had  been  issued  by  him  on  the 
judprment,   which   it  is   alleged   was   satisfied,  or,  if  not 
satisfied,  that  it  had  not  been  returned  to  him  as  remaining 
unsatisfied,  and  filed  before  the  second  execution  issued. 

There  were  certainly  indorsements  on  the  first  execution 
that  an  order  for  twenty  shillings  had  been  received  in  part 
and  the  balance  paid,  but  these  indorsements  were  not 
signed  by  the  constable,  nor  do  they  make  out  the  formal 
return  required  by  the  act,  but  are  open  to  explanation  ; 
and  the  fact  was  clearly  established  that  the  property 
taken  under  the  first  execution  had  been  received  back  by 
the  then  defendant,  the  present  plaintiff,  and  that  the  sum 
of  ten  shillings  remained  unpaid  on  the  judgment,  for 
which  the  second  execution  issued. 

That  the  present  defendant  acted  throughout  in  what  ho 
believed  to  be  the  due  discharge  of  his  duty  as  a  Justice, 
and  without  the  least  wish  to  harass  or  oppress  the  plain- 
tiff, there  can  be  no  doubt  on  the  evidence  ;  and  although 
the  proceeding  might  not  be  strictly  regular,  in  issuing  the 
second  execution  before  the  first  was  properly  returned, 
ve  do  not  think  he  can  be  made  a  trespasser  merely  on 
account  of  this  omission.  The  most  that  can  be  made  of 
It,  IB  that  the  execution  was  irregular ;  but  hard  would  be 
the  ease  of  a  Justice  of  the  Peace  if  for  this  he  were 
^^poged  to  an  action  of  trespass,  while  acting  in  a  subject 
latter  within  his  jurisdiction.  The  case  cited  from  the 
J^H  is  very  distinguishable  from  the  present. 

Rule  refused. 
7m.b.r.  17 
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THE  PRESIDENT.  &c.  OF  THE  CHARLOTTE  COUIT 

BANK  against  WILLIAMS. 

b?a"iIiwWeSt  On  a  former  day  in  this  term,  Ftaher  moved  for  the  d 
tor  fn  tetwt^for  charge  of  the  defendant  under  the  provisions  of  the  act 

the  benefit  of     rr,   *    ^    qi 
such  of  his  r  let.  C.  Ol. 

Hho^MMecute     The  Attorney  General  opposed  the  motion. 
a^iimitedTtime!     The  affidavits  in  support  of  the  motion  gave  a  full  expl 
hhn^u^his   uatiou  of  the  defendant's  circumstances,   and  of   sever 
faeie  in  o^ec-  matters  which  were  left  doubtful  on  his  former  appliei 

tlon  to  his  be-    . .         .    . 
ing  discharged  tlOU  {a). 

mentJ'SSder  Cur.  ddv.  VuU. 

^n  oPthe^act      Carter,  C.  J.,  uow  delivered  the  judgment  of  the  Coor 

to  lVg#    0    31  • 

but  Where  a  After  a  carcful  consideration  of  all  the  circumstances  1 
means  of%ay-  this  casc,  which  has  becu  so  often  before  us,  we  ba^ 
tioranvinter-  determined  to  grant  the  defendant  his  discharge  fro^ 
perty  assigned,  custody  in  this  suit.    The  last  affidavit,  which  is  uncontr 

and  had  been  a 

prisoner  twen- dieted,  cxplaius  somc  matters  which  on  previous  applic 
j^'o^*discharg-  tious  wcrc  left  in  mystery ;  and  though  we  are  still 
opinion  that  insolvent  confined  debtors  assigning  over  i 
their  property  to  trustees  for  the  benefit  only  of  sai 
creditors  as  may  come  in  within  a  certain  limited  tit 
and  sign  the  deed,  and  thereby  give  the  debtor  a  full  a 
absolute  discharge  from  his  debts,  is  not  in  aceordan 
with  the  provisions  of  the  act  made  for  their  relief,  a 
will  always  in  itself  prima  facie  raise  a  great  objection 
the  Court  granting  the  relief  applied  for,  yet  in  this  cai 
now  that  we  are  satisfied  the  defendant  has  no  means 
liquidating  the  debt  or  of  undoing  what  he  has  done  by  t 
trust  deed,  to  refuse  his  discharge  upon  that  ground  01 
would  be  leaving  him  to  perpetual  imprisonment ;  and 
by  the  provisions  of  the  deed  no  part  of  the  property  c 
revert  to  him,  and  any  surplus  which  may  remain  afl 
payment  of  those  creditors  who  have  signed,  is  to 
divided  among  the  other  creditors,  and  taking  into  a 
sideration  the  great  length  of  time  the  defendant  has  be 
in  custody  (on  which  last  circumstance  we  lay  much  strec 

(a)  AnU  p.  1S3. 
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^e  see  no  benefit  likely  to  arise  to  the  plaintiffs  by  any  1851. 

farther  detention  ;  and  however  wrong  the  conduct  of  the  charlottb 

defendant  maybe,  we  think  he  has  by  his  prolonged  impri-  ^^^"m«^^ 

Jonment  been  sufficiently  panished  for  his  misconduct.  Williams. 

Order  granted  (a). 

(a)  8ee  MTarlane  v.  Goidon,  Ante  p.  201. 


Doe  on  the  demise  of  THOMPSON  againat  KOE. 
The  declaration  in  this  cause  was  returnable  in  HiZarw  where » judt:- 

^  ment  by  de* 

term  last,  and  several  days  before  the  term  the  tenant  in  SSnt hi3i2^n 

poBBession  instructed  an  attorney  to  enter  an  appearance,  J^^^J^JJ^JJ; 

which  he  neglected  to  do,  in  consequence  of  which  judgment  2Jto?nly'iD^* 

was  signed  by  default,  and  a  writ  of  possession  delivered USSJttJwitor 

to  the  sheriff  returnable  at  the  present  term,  but  was  not  the^SS^tMUt 

yet  executed.  davit  of  merits 

AUen  now  moved  to  set  aside  the  judgment,  and  for  posBesaion  not 

having  been 

for  the  tenant  to  come  in  and  defend,  on  an  affidavit  executed, 
of  merits,  together  with  an  affidavit  of  the  attorney  stating 
that  at  the  time  he  was  instructed  to  enter  the  appear- 
&Qce  he  was  very  busily  engaged  at  the  Circuit  Court,  and 
being  obliged  to  leave  home  a  few  days  afterwards  on 
business,  he  had  entirely  forgotten  to  enter  the  appear- 
ance. He  referred  to  Doe  dein.  Shaw  v.  Roe  (a)  and  Doe 
^m.  Midlarky  v.  Roe  (6),  where  similar  applications  were 
granted  even  after  the  writ  of  possession  executed. 

6.  W.  Ritchie  contra. 

Carter,  C.  J.  The  authorities  in  favor  of  the  applica- 
tion are  very  strong,  and  as  nothing  is  shewn  to  the  con- 
trary, the  rule  may  be  granted  on  payment  of  costs. 

Per  Curiam,  Rules  accordingly. 

(a)  13  PHc$,  260.  (b)  li  A.  A  E.  333. 
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CASES  1861. 


ABGUED   AND   DETERIVIIIVED 

IN   THE 

EME    COURT  OF  NEW  BRUNSWICK 

IN 

TRINITY  TERM 

FOURTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


i  the  several  demises  of  ABNER  HILL,  GEORGE  Thursday, 
Aj  and  OTHER8  against  FREEMAN  H.  TODD.   ^^^^  •^"°^- 

}T]VIENT  for  an  undivided  third  of  a  piece  of  land  The  verbal  de- 
parish  of  Saint  Stephen,  called  "  the  middle  land-  the  Rrantee  of 
la"  A  special  consent  rule  was  entered  into,  by'^J^^^j^^^^*^ 
:he  defendant  agreed  to  confess  lease  and  entry, »  person  under 
it  if  on  the  trial  a  joint  tenancy  or  tenancy  in  fendant  claims 
11  should  not  be  proved  between  the  h^sors  of  J,^ JJ^^'^^"^;^ 
Lntiff  or  either  of  them  and  the  defendant,  of  the  title  out  of  the 

grantee. 

?8  or  any  part  thereof,  then  that  the  defendant   A.,the  owner 
al»o  confess  an  ouster;   but  in  case  the  tenancy  to\*)*J^h™a ' 
non  or  joint  tenancy  should  be  proved  at  the  trial,  {^***"^^{|I^hed 
le  defendant  should  not  be  obliged  to  confess  an  conveyed  the ' 

1  ii^i.iji_  J  mill  with  the 

unless  an  actual  ouster  should  be  proved.  ♦•  priviioffes 

be  trial  before  Street,  J.,  at  the  last  Charlotte  allces*' thereto 
it  appeared  that  a  strip  of  land  upon  the  shore  J^^^K?*  ^^^ 
river  Saint  Croix,  with  a  portion  of  the  bed  of  ceased  to  use 
er  opposite,  had  been  granted  by  the  Crown  topi^^aild" 
HUl  for  a  mill  site,  in  1824,  and  that  in  the  fol-^.TaVm; 
year  he  conveyed-  an  undivided  third  to  George  title  to  the  soil 

•^  "^  ^    of  the  pilinpr 

In  1826  Abner  Hill  built  a  double  saw  mill  on  place  paitsed 
ip  of  land,  which  was  called  the  first  Wellington  but^^oniy^an' 
11;   and  im  1827  and  1828  other  mills  were  built  "^^'"f"* " 

'  appurtenant 

Tge  S.  Hill  and  Joseph  N.  Clarke  on  a  line  with  to  the  mill, 
lllngton  milly  but  further  out  towards  the  channel  when  the  pur- 
river.    Eaeh  of  these  mills  had  what  was  called  a  ^j^'^i^^i^, 

L 
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1851.       ''piling  placed"  at  the  tail   or  lower  end,  built  like 
wharf,  upon  which  the  lumber  cut  in  the  mills  was  pil 


Hill"      until  it  wivs  rafted.    For  several  years  after  Abner  Hi: 

agaiiust       i^^\]]  ^^^g  buiIt,  he  used  the  trround  on  the  inner  side 
Todd.  *^ 

his  mill  and  between  it  and  the  bank  of  the  river  sa 

piling  j)lace.    This  was  the  land  claimed  by  the  def 

dant,  who  proved  that  in  1832  Abner  Hill  conveyed 

Robert  Hitchings  by  deed,  "  the  shore  saw  in  the  fii 

"  Wellington  saw  mill,  so  called,  together  with  all  tj 

"gear,  etc.,  and  a  proportion  of  all  the  booms,  pier 

"  dams,  privileges  and  appurtenances  to  the  same  b 

"  longing  or  appeHaining."    Hitchings  occupied  the  mi 

about  a  year,  and  used  the  same  piling  place,  when  h 

conveyed,  to  Robert  M.  Todd,  who  built  a  bark  mill  i 

1834  on  Ihe  inner  side  of  and  adjoining  the  Wellingto 

saw  mill,  upon  part  of  the  ground  which  had  been  o 

cupied  by  Abner  Hill  as  a  piling  place.    Robert  M.  Toe 

conveyed  to  the  defendant  in  1843.    The  defendant  ga^ 

in  evidence  a  deed  from  Joseph  N.  Clarke  to  Todd  ai 

M^Vllister,  datcHl  in  1834,  of  an  undivided'  third  of  t1 

land  granted  to  Abner  Hill,  reciting  that  the  same  hj 

been  conveyed  to  him  by  Abner  Hill  in  1825;    also 

subsequent  conveyance  of  the  same  undivided  third  frc 

Todd  to  the  defendant,  and    proved  a    declaration 

Abner  Hill  that  he  had  transferred  a  third  of  the  la 

to  Clarke. 

The  learned  judge  directed  the  jury,  that  the  plaint 

had  made  out  a  ])rima  facie  title  to  two  thirds  in  Abu 

Hill  and  one  third  in  G.  S.  Hill,  because  the  verbal  declj 

ations  of  Abner  Hill  that  he  had  transferred  to  Clarl 

wei'e  no  evidence  of  title  in  Clarke  in  opposition  to  t 

title  under  the  grant,  and  therefore  on  that  ground  t 

defendant  had  failed  in  shewing  any  title  to  an  n 

divided  third.     As  to  the  deed    from    Abner    Hill 

Hitchings,  he  considered  that  it  would  convey  a  pilii 

place:  but  that  would  only  be  an  easement  or  privilei 

of  using  a  portion  of  the  ground  adjacent  to  the  mi 

for  that  purpose,  and  give  no  right  to  the  soil.    If  ai 

particular  piling  place  had  been  established  before  tl 

conveyance,  it  might  be  considered  that  the  parchas 

would  have  a  right  to  use  that  place  for  the  purpose;  b 

if  he  abandoned  it,  or  used  it  for  any  other  pitrpose, 
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sold  it  to  be  used  for  another  purpose,  it  would  cease       1861. 
to  \>e  a  privilege  appurtenant  to  the  mill,  and  the  owner 


of  the  soil  would  have  a  right  to  the  possession.     On       hjll 
botli  grounds  therefore  he  considered  the  plaintiff  en-      '^odd' 
titleni  to  recover  on  the  two  first  demises.     The  jury 
however  found  for  the  defendant. 

In  Hilary  term  la«t,  the  Solicitor  General  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  law  and  the  Judge's  charge. 

Thompson  now  shewed  cause.     In  ejectment  it  is  only 
necessary  to  shew  title  out  of  the  plaintiff,  and  being  a 
possessory  action,  title  is  not  necessarily  involved,  there- 
fore if  the  lessor  of  the  plaintiff  declaresi  that  he  has 
Ijarted  with  his  right  to  the  possession,  he  cannot  main- 
tain the  action.    In  Doe  v.  Watson,^  I>ord  Ellenborough 
admitted  a  declaration  of  the  lessor  of  the  plaintiff  that 
he  had  sold  his  interest  in  the  property;  and  he  was  non- 
suited in  consequence.     In  Slatterie  v.  Pooley,^  it  was 
held  that  the  admissions  of  a  party  to  a  suit  were  evi- 
dence against  him,  though  they  might  involve  what  must 
necessarily  be  contained  in  a  deed.    Howard  v.  Smith  ^ 
coafirms  that  case.    In  Harvey  v.  Kay,*  an  admission  by 
the  plaintiff  that  he  was  a  member  of  a  joint  stock  com- 
pany was  held  sufficient  proof  of  the  fact,  though  he 
coald  only  become  so  by  executing  a  deed.  When  a  party 
makes  such  a  declaration  as  was  made  by  Abner  Hill, 
the  presumption  is  that  he  has  done  all  that  wiis  neces- 
sary to  part  with  his  interest    The  admission  of  tlie 
evidence  does  not  infringe  upon  the  registry  act  or  the 
statute  of  frauds.     ^.  The  word    *'  mill "    in    the    deed 
nicludes  that  which  was  necessarily  used  and  occupied 
with  it — ^the  piling  place — without  which  the  mill  could 
Dot  be  used  to  advantage.    By  the  usage  of  the  country 
the  piling  place  was  a  part  of  the  mill  itself,  and  not  a 
mere  easement,  and  therefore  passed  either  by  the  gen- 
eral words  of  the  deed,  or  by  the  term  "  appurtenances." 
The  character  of  his  occupation  shewed  what  Hill  in- 
tended to  eonyey. 

The  Solicitor  General  contra.  There  is  no  case  where 
the  admissions  of  a  party  have  been  allowed  to  make  out 
s  Areebold  title.    In  Blozam  v.  Blsee,^  evidence  of  admis- 

«S  BterlL  98a  >6  M.  <fr  W.  668. 

<Slf.AQ.S54.  ^9B.  <1^G.  856.  *  1  C.  <!^  P.  5(IH. 
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1861.       Pions  as  to  the  contents  of  a  deed  was  rejected;  and 

Fox  V.  Waters/  the  Court  inclined  to  think  such  c 

^iLi™'  demce  inadmissible.  The  cases  where  it  has  \h 
awiinat  admitted  relate  to  cliattels.  The  proposition  that  1 
<adinission  of  a  party  is  sufficient  to  destroy  his  title 
land,  is  destructive  of  the  rights  of  property,  and  woi 
defeat  the  provisions  of  the  registry  act.  The  recital 
the  deed,  that  Hill  had  conveyed  to  Clarke  is  no  evidei 
against  the  lessor  of  the  plaintiff. 

2.  The  land  on  which  the  bark  mill  stands  did  not  pa 
as  incident  to  the  mill.  The  word  "  piling  place  "  is  n 
used  in  the  deed,  and  there  is  nothing  to  shew  any  intc 
tion  on  the  p<art  of  Hill  to  convey  anything  but  the  mi 
unless  the  piling  place  will  pass  under  the  terms  "  pri\ 
eges  "  and  "  appurtenaneesi"  In  Archer  v.  Beniiett,^ 
was  held  that  a  kiln  and  the  close  on  which  it  stood  ( 
not  pass  under  a  conveyance  of  mills,  cum  pertinent] 
because  land  cannot  pass  as  incident  to  land.  Neitl 
can  the  piling  place  pass  as  an  easement,  because 
reason  of  the  unity  of  ownership,  it  did  not  exist  in  po 
of  law.  Plant  v.  James,^  Rogers  v.  Peck.*  If  it  coi 
pass,  the  purchaser  would  have  no  right  to  use  it 
any  other  purpose. 

CARTER,  C.J.  I  cannot  feel  any  doubt  about  mak 
the  rule  absolute.  The  first  point  relied  on  is  a  failure 
title;  but  as  far  as  regards  the  prima  facie  document 
title,  it  is  in  the  lessor  of  the  plaintiff.  It  is  contend 
however  that  by  the  declarations  of  Abner  Hill,  he  ] 
shewn  the  title  out  of  himself:  but  notwithstanding 
cases  that  have  been  referred  to,  I  think  it  requi 
something  more  than  a  verbal  declaration  to  shew  a  ti 
out  of  a  grantee  of  the  Crown.  It  would  be  a  v< 
dangerous  doctrine  to  establish.  On  the  other  poin 
have  no  doubt.  It  appears  that  after  Hitchings  p 
chased  the  shore  saw-,  he  used  the  land  in  dispute  as 
piling  place,  the  purchaser  under  him  afterwards  alw 
doned  that  use  of  it  and  built  the  bark  mill  on  it  j 
title  to  it,  as  land,  passed  by  the  deed,  and  it  could  on 
be  conveyed  as  a  privilege  appurtenant  to  the  mill:  tbei 

1 12  A.  &  E.  43.      2 1  Lev.  131.      »  5  B.  A  Ad,  791.       *  Bart.  R  813 


Doe  dem. 

HILL 
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fore  when  it  ceased  to  be  used  as  a  piling  place,  the       1851. 
I'i^'ht  to  it  ceased  altogether. 

PARKER,  J.     The  lessor  of  the  plaintiff  made  out  a 
prima  facie  case  by  grant  fiH)m  the  Crown  to  Abner  Hill.      ««;«»»*< 
The  defendant's  case  is  that  Abner  Hill  parted  with  his 
title;  and  this  is  attempted'  to  be  made  out  in  two  ways 
—one,  that  the  land  in  question  was  contained  in  the 
<Jeed  to  Hitchings  under  the  tenn  **  appurtenances  ■' — 
tlie  other,  that    Hill's   verbal    declaration  that  he  had 
Piirted  with  the  property  to  Clarke,  was  sufficient  evi- 
dence of  that  fact.    I  have  no  doubt  on  either  xK>int. 
riiore  is  nothing  in  the  description  of  the  granted  pre- 
inis*es  in  the  deed  that  will  pass  the  interest  in  this  land. 
And  as  to  the  verbiil  declanitions  of  Hill  defeating  the 
title  under  the  grant — ^the  very  statement  of  the  propo- 
sition is  sufficient  to  shew  that  it  w^ould  entirely  destroy 
the  effect  of  the  statute  of  frauds,  if  verbal  declarations 
<^uld  have  anv  such  effect. 

WELMOT,  J.    I  am  of  the  same  opinion.    If  such  loose 
<?>'idence  as  the  verbal  declarations  of  a  party  could  be 
Emitted  to  piM>ve  a  title,  it  might  shake  every  title  in 
the  country.    The  land  did  not  pass  by  the  granting  part 
of  the  deed,  nor  can  it  do  so  under  the  term  "  appurte- 
nances," for  land  cannot  pass  as  appurtenant  to  land. 
^Vlien  it  ceased  to  be  used  as  a  piling  place,  it  was  no 
longer  appurtenant  to  the  mill. 

STREET,  J.     I  am  of  the  same  opinion  as  I  was  at  the 
trial,  and  therefore  think  the  verdict  should  be  set  aside. 

Rule  absolute. 


DYKEMAN  against  CRAIG. 

DEBT  on  a  bond,  reciting  that  the  plaintiff  had  agreed  Thedefendant 
to  sell  the  defendant  a  lot  of  land,  for  £200;  with  a  con- f *;^  *  ^pj<« 
^oo  to  be  void  if  the  defendant  should  pay  £50  with[orthepnoeof 
niterest  on  or  before  the  1st  June,  1840,  and  the  like  sum  tioued  to  piy 
^ith  interest,  on  the  Ist  June  in  each  of  the  three  fol-fS^^'^ig^g^^* 
lowing  years,  and  upon  making  the  first  payment  and^^^^ere- 

.  thrc«  annual 

^^Fvmrato,  and  on  making  the  fint  pasrment  and  receiving  a  deed  from  the  plaintiff,  to 
tive  a  mortgage  for  the  balance:  Held,  that  a  tender  of  a  deed  wan  not  a  condition  precedent 
^ bright  to  recover  the  firat  instalment. 
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against 
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receiving  a  deed  of  bargain  and  sale  from  the  plaintiff 
should  give  a  bond  and  mortgage  on  the  premises  t( 
secure  the  remaining  payments.  The  declaration  averre( 
a  breach  in  nonpayment  of  the  first  instalment.  Th< 
defendant  demurred,  and  assigned  the  following  objec 
tions  to  the  declaration  :  1.  That  the  plaintiff  ahoulc 
have  averred  that  he  offered  the  defendant  a  deed  of  th< 
property,  or  his  readiness  to  deliver  a  deed  on  paymen 
of  the  first  instalment.  2.  That  there  was  no  mutuality 
in  the  agreement,  it  not  appearing  that  the  plaintiff  wai 
bound  in  writing  to  perform  his  part  of  it.    Joinder. 

The  Attorney  General  in  support  of  the  demurrer.  The 
payment  of  tlie  money  by  the  defc^ndant  and  the  tendei 
of  the  deed  by  the  plaintiff  were  to  be  concurrent  acts 
they  were  mutual  conditions,  which  made  it  necessan 
for  the  plaintiff  to  aver  performance,  or  readiness  am 
willingness  to  perfonn  his  part  of  the  agreement.  Pord 
age  V.  Cole.^ 

Allen,  for  the  plaintiff,  referi^  to  Hanford  v.  Gidney. 

PARKER,  J.  That  case  is  exactly  in  point.  Thebon< 
fixes  a  certain  day  for  payuu^iit  of  the  money,  and  if  it  is 
not  paid  the  penalty  is  incnirred.  The  tender  of  thedeec 
would  be  a  condition  precedent  to  the  defendant's  giving 
the  mortgage,  but  not  to  his  paying  the  first  instalment 

Attorney  General. — The  plaintiff  is  not  bound  to  give 
the  deed,  so  that  unless  they  are  construed  to  be  mutual 
conditions,  he  might  recover  the  money  and  still  retain 
the  land.  [Parker,  J.— That  is  nothing  to  the  purpose, 
the  defendant  has  agreed  to  pay  on  a  certain  day. 
Street,  J. — You  cannot  distinguish  this  case  from  Han- 
ford V.  Gidney.]  The  plaintiff  there  was  bound  to  give 
a  deed. 

Per  Curiam.  Judgment  for  the  plaintiff.' 


1 1  Sannd.  320.  '  1  ^err  82. 

•See  1  Sugd.  (lOtb  ed.)  1G2 ;  Laythoarp  v.  Bryant,  2  Bing.  N.C. 
735 ;  that  an  agreement  for  the  sale  of  land  is  binding  on  the  party  who 
BJgna  it,  though  the  other  party  did  not  sign. 


POUKTEENTH  YEAB,  VICTOEIA.  267 

1851. 


HA-THEWAY  against  BENJAMIN  R.  CLIFF  and  BEN-  Saturday, 

JAMIN  R  CLIFF,  Junior  uthJune. 

DEBT  on  a  joint  and  several  arbitration  bond,  eondi-^'^®^' ^''^  ^ 

*  lienoiiB  on  toe 

tioned  that  if  the  defendants  or  either  of  them,  their  or  «ame  gide  may 
either  of  their  heirs,  etc.,  should  for  his  and  their  part  J^bmbSon  uJ^ 
and  behalf  in.  all  things  well  and  truly  stand  to,  ^t)ey,  *J^^*^J^^*^*^"  J 
abide,  observe,  perform,  fulfil  and  keep  the  award,  arbi  revocation 

will  bo  a 

trament,  final  end  and  determination  of  three  arbitra-  forfeiture  of 
tors  named,  the  obligation  should  be  void.    Breach,  that^^J^^^^^ 
before  the  arbitrators  had  made  their  award,  and  before  by  both,  oon- 
the  time  limited  for  that  purpose  had  expired,  to  wit,  on  Mtand  to,  obey 
etc,  the  defendant  Benjamin  R.  Cliff  by  a  deed  in  writ-  the  awl^n"" 
ing,  (fid  revoke  and  annul  all  power  and  authority  given    When  arbi- 
to  the  arbitrators,  and  did  require  them  to  desist  from  a  revocation, 
J^jadicating  upon  the  matters  in  difference;  whereby JJJJ'j^^*^jjj^jjj 
the  arbitrators  were  prevented  from  making  their  award, '«""i™P®*^^" 

,  ed,  the  amount 

and  the  plaintiff  waB  deprived  of  the  benefit  which  he  awarded  is  a 
woald  otherwise  have  derived  from  such  award.     The  {,\'^^^j^  ^^f 
defendants  pleaded  non  est  factum  as  to  the  deed  of  re-  ^an^aKe*  in  »n 

'^  action  on  the 

vocation.  arbitration 

bond. 

At  the  trial  before  Parker,  J.,  at  the  sittings  after  last 
Hilary  term,  the  plaintiff  proved  by  the  arbitrators  that 
several  meetings  had  taken  place  at  which  the  claims  of 
the  respective  parties  were  investigated,  that  after 
the  examination  of  tlie  evidence  had  closed  and  while 
the  arbitrators  were  engaged  in  making  up  their  award, 
the  defendant  Benjamin  R.  Cliff  delivered  to  them  a  deed, 
executed  by  himself  only,  reciting  the  submission,  and 
revoking  the  power  and  authority  given  to  the  arbitra- 
tors to  adjndicaite  upon  the  matters  in  difference  between 
him  and  the  plaintiff.  The  arbitrators,  however,  pro- 
ved, and  made  an  award  in  favor  of  the  plaintiff  for 
^113,  taking  into  consideration  only  the  accounts  b<*- 
tween  the  plaintiff  and  defendants  jointly,  and  reject- 
^l  all  separate  accounts  of  the  defendant  Btaijamin  R. 
Cliff  with  the  plaintiff,  which  it  seemed  to  .have  been  the 
Qnderstandmg  of  the  parties,  should  be  also  settled  by 
tie  arbitration.  It  appeared  that  the  arbitrators  were 
itttiafted  by  the  defendants'  admissions  and  other  evi- 
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1851.       deuce  before  them,  that  after  allowing  the  defendau ti 

for  some  timber  in   the  plaintiff's  lninds>,  the  sum  foi 

^  «7///«ir    which  they  made  their  award  was  justly  due  the  plaintiff. 
Cliff.  The  learntnl  Judge  directed  the  jury  that  the  I'evoca- 

tion  was  a  breacli  of  the  condition  of  the  bond,  jmd  that 
the  amount  of  the  award  was  a  proper  measure  of  dam- 
ages to  the  plaintiff  in  conscciuence  of  the  revocation. 
Verdict  for  the  plaintiff  for  £113. 

In  Easter  tenn  last,  Fisher  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdii-ection,  and  that  the 
verdict  was  against  law  and  evidence;  or  for  arresting 
the  judgment.  Vynior's  case,^  Robertson  v.  M'Neil,- 
Caldw.  on  Awards  30,  Watson  on  Awards  16,  Bac.  Ab. 
'•Arbitrament "  (B),  were  cited. 

Allen  shewed  cause.  It  is  a  clear  principle  of  law 
that  submissioijs  to  arbitration  are  revocable  at  any 
time  before  the  awai'd  made.  Benjamin  R.  Cliff  had  a 
right  to  revoke  as  to  himself,  he  thereby  destroyed  the 
I>ower  of  the  arbitrators  to  make  any  award  against  him, 
and  that  necessarily  operatcKi  as  a  revocation  as  to  both 
defendants,  for  it  destroyed  the  mutuality  which  th( 
parties  contemplated  by  the  submission.  The  object  o 
the  plaintiff  was  to  have  an  award  against  two  parties 
but  if  the  revocation  by  one  o]>erated  as  to  himself  alom 
a  solvent  party  might  revoke  and  leave  a  plaintiff  wit 
an  award  against  one  who  was  worthless.  The  weigh 
of  authority  is  in  favor  of  the  power  of  one  to  revoke 
In  Com.  Dig.  "  Arbiti-ament ''  (D  5),  citing  Rollers  Ab; 
"Authoritie  "  (D  2),  it  is  laid  down  that  one  can  revoke 
and  Watson  on  Awards  16,  inclines  to  that  view.  Oal( 
well  on  Awards  29,  does  not  say  that  one  of  several  caj 
not  revoke;  but,  that  "one  cannot  revoke,  leaving  it 
"  matter  as  it  affects  the  other  still  subject  to  the  arb 
"  trators'  decision  " — evidently  showing  that  such  a  rev* 
cation  puts  an  end  to  the  submission  as  to  all.  Tfc 
defendants  bind  themselves  for  the  acts  of  each  otbe 
and  the  bond  is  forfeited  if  one  revokes:  the  meanii 
of  the  condition  is  that  if  either  of  them  pays,  the  boi 

1 8  Rep.  81  b.  *  12  Wend.  675. 

»  See  also  Vin.  Ab.  "  Authority  "  (H),  pi.  2 
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is  void.    Revocation  is  a  breach  of  the  condition  of  :i       I86I. 

bond  to  abide  by  an  award.     Brown  v.  Tanner.^     The 

amount  of  the  aw^ard  was  a  proper  measui'e  of  daniage^s.  ^^^^/^^ 
2  Chit  G.  Prac.  102,  King  v.  Joseph.^    But  for  the  revo-      '^"kk. 
cation,  the  plaintiff  would  have  had  a  binding  award  for 
tliat  sum,  w^hich  the  defendants  could  not  have  disput<Hl. 

Fisher  contra.    The  revocation  by  one  defendant  is  no 
brea<?h  of  the  condition.    The  principle  quodque  dissol- 
vitureadem  modo quo  ligatur,  will  apply:  the  submission 
must  be  revoked  by  the  same  solemnities  by  which  it  was 
ei-eatod.  Watson  on  Awards,  16.    The  same  power  which 
creates  must  destroy,  and  therefore  if  the  submission  is 
joint,  the  revocation  must  be  joint  also.     It  is  said  in 
1  Bac.  Ab.  270,  that  if  several  plaintiffs  or  defendants 
^'ubmit  themselves  to  an  award,  one  cannot  revoke  the 
submission  without  the  other,  for  joint  acts  are  consid(»r- 
^a«  the  acts  of  one  person,  and  there  can  be  no  revoca- 
tion without  the  act  of  that  person  that  made  the  sub 
mission.    For  this  the  Year  Book  28,  H.  6,  is  cited.    The 
same  point  was  decided  in  Robertson  v.  M'Neil;^  and  in 
^'aldwell  on  Awards  30,  the  general  doctrine  on  the  sub- 
ject is  laid  down  in  the  same  terms;  and  it  is  reasonable* 
that  it  should  be  so.    The  revocation  did  not  affect  tlie 
joint  submission;   or  at  all  events  if  it  did,  it  was  only 
a  breach  of  the  bond  as  to  Benjamin  R.  Cliff,  and  the 
action  should  have  been  brought  against  him  alone.  Tlie 
condition  of  the  bon<i  is  peculiar — if  the  defendants  *'  or 
^either  of  them"  shall  stand  to,  etc.;  therefore  unless 
both  defendants  revoke  there  is  no  forfeiture  and  no  act 
done  to  prevent  the  arbitrators  from  making  an  award. 
The  other  defendant  may  have  pcn*foniied  his  part  of  the 
condition — there  was  nothing  to  shew  that  he  did  not. 
B  there  was  a  breach  as  to  both  defendants,  there  was 
BO  evidence  to  warrant  the  jury  in  giving  more  than 

nominal  damages. 

Our.  adv.  vult. 

OARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.  This  waB  an  action  of  debt  on  an  arbitration 
bond  entered  into  by  the  two  defendants  jointly  and 
lererally — tie  oomdition  of  which  was,  that  the  two 
iefendantSy  or  either  of  them,  should  for  his  and  their 

^  M'CL  A  Y.  464.  «  5  Tauiil.  461'.  » 1-  Wend.  678. 
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obey,  abide,  obser\'e,  perform,  fulfil  and  keep  the  award, 


Hathewa  V 

againgt  oi'der,  abitrament,  final  end  and  determination  of  cer 
^^^""'-  tain  arbitrators  named  therein.  The  breach  assigned  wai 
that  before  the  making  of  any  award  and  before  the 
time  limited  for  that  pui*pose,  one  of  the  defendants, 
Benjamin  Rf  Cliff,  by  a  deed  under  his  hand  and  seal 
revoked  the  authority  of  the  arbitrators.  It  appeared 
in  evidence  that  notwithstanding  this  revocation  thear 
bitrators  made  an  award  in  favor  of  the  plaintiff  for  £113, 
taking  into  their  consideration  only  the  joint  accounts 
between  the  defendants  and  the  plaintiff.  The  defendants 
did  not  attempt  by  any  evidence  to  impeach  the  correct- 
ness or  the  justice  of  the  award  so  made,  but  rdied 
solely  on  the  legal  point,  that  a  joint  submission  cannot 
be  revoked  by  one  party  alone.  The  leiiraed  Judge  di- 
rected the  jury  that  such  revoi*ation  wiis  a  breach  of  the 
condition  of  the  bcmd,  and  that  the  amount  of  the  award, 
being  unimpeached,  was  a  fair  criterion  by  which  to  esti- 
mate the  damage  arising  to  the  plaintiff  from  such  revch 
cation. 

Tn  this  direction  we  think  the  leanicnl  Judge  was  right. 
The  bond  clearly  creates  a  joint  liability  for  any  breach 
of  the  condition,  and  gives  the  plaintiff  the  joint  security 
of  both  obligors  for  the  performance  of  that  condition. 
l*rima  facie,  at  all  ev<*nt8,  a  breach  of  the  condition  bv 
one  of  two  joint  obligors  is  a  breach  by  both,  in  the  same 
way  that  a  lK^rformance  by  one  is  a  x>^^i*foi*n[iance  by 
both. 

It  is  true  tluit  the  case  tunis  upon  tlie  question 
wheth(*r  one  of  two  i)ersons  on  the  same  side  makinj;  a 
joint  submission,  can  alone  revoke  the  submission;  for, 
if  one  <annot  do  so,  the  revocation  by  Cliff,  senior,  would 
have  no  effect,  and  both  of  the  defendants  would  be 
liable  on  a  breach  assigning  a  nonperformance  of  the 
award;  whereas  if  the  revocation  of  one  can  take  effect, 
it  prevents  the  making  of  an  award  binding  an  both: 
and  we  do  not  see  how  in  such  a  case  one  can  say  he 
stood  to  the  award  when  the  act  of  the  other  rendered 
it  impossible  for  the  arbitrators  to  make  such  an  awaid 
as  he  was  bound  to  stand  to,  unless  indeed  he  could  shew 
that  he  performed  it.    A  joint  award  for  which  the  two 
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were  jointly  liable  is  what  the  submission  contemplated,       1861. 

and  not  an  award  a^inst  one  only  for  a  sum  in  which 

both  were  jointly  indebted.  ^^^i^tV 

The  authority  of  Caldwell  on  Arbitration,  was  urged  Cuarw. 
by  Mr.  Fisher  at  the  argument  as  making  in  favor  of  the 
defendants  on  this  point.  But  Caldwell  does  not  lay 
down  the  abstract  proposition  that  one  of  several  on  the 
same  side  cann6t  revoke,  but  that  he  cannot  revoke, 
learmg  the  matter  as  it  affects  the  others  still  subject  to 
the  arbitrators'  decision;  meaning,  we  presume,  that 
the  revocation,  if  it  have  any  effect,  must  so  operate 
as  to  prevent  the  making  any  awai-d  which  will  be 
legally  binding.  • 

We  can  find  no  case  directly  deciding  this  question. 
The  authority  of  Comyn  and  Viner  are  in  favor  of  the 
revocation  by  one  being  good;  that  of  Bacon's  Abridg- 
ment against  it.  We  incline  to  the  former  view  as  a 
consequence  of  the  resolution  in  Vynior's  case,^  which 
has  been  followed  in  all  subsequent  cases — '"  that  a  man 
*•  cannot  make  an  authority,  power  or  warrant  iri^voc- 
"able,  which  by  law  and  in  its  own  nature  is  levocvable;*' 
for  if  persons  cannot  divest  themselves  of  this  right  by 
agreement  with  the  adverse  party,  we  do  not  see  how 
they  can  do  so  by  agrtn^ment  inter  se.  The  act  may  be 
a  wrongful  act  in  each  case,  and  the  party  who  revokes 
maj  be  liable  on  the  implied  undei*taking  not  to  revoke 
without  the  other's  assent,  if  any  damage  thereby  ensue. 
Fieri  non  debet,  factum  valet.  The  power  to  re\'oke 
inay  be  taken  away  or  abridged  by  law,  as  has  been  done 
to  regard  to  submissions  under  a  rule  of  Court,^  but  it 
cannot  be  done  by  mere  agreement. 

It  does  not  appear  that  any  injustice  has  been  done  by 
this  rule  in  the  present  case,  for  Cliff,  junior,  might  if 
he  considered  the  submission  still  binding  upon  him 
have  performed  the  award  by  paying  the  money,  which 
wa«  all  the  plaintiff  required,  and  which  we  think  he  is 
entitled  to  recover  on  the  breach  assigned. 

That  the  proper  criterion  of  damages  was  taken  in  the 
present  case  (if  authority  were  wanting  for  so  reason- 
Able  a  rule)  appears  from  the  case  of  Brown  v.  Tanner.^ 

*  8  Rep.  81  b.        «  See  Acta  7  W.  4.  c.  14,  a.  27,  and  12  Vict.  c.  39,  a.  7. 
»10.  &P.  661. 
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The  evidence  in  re^^ard  to  tlie  ivjection  by  the  arbitra- 
tors of  some  separate  matters  of  account,  if  such  could 
have  come  witliin  the  submission,  was  altogether  too 
va^ue  to  affect  the  (juestion  of  damaj(<»s.  It  was  not 
sh(*wn,  whether  if  admittcnl  it  would  have  increas^^d  or 
reduced  the  amount  awarded.  It  could  be  no  answer  tc 
the  action,  for  it  did  not  occur  until  after  the  breach  wa« 
committed. 

We  are  of  opinion  that  the  rule  for  a  new^  trial  hIiouH 
be  discharged:  and  the  ground  of  our  decision  disin^seg 
also  of  the  (juestion  of  arrest  of  judgment. 

Rule  dischargtHl. 


The  holder 
of  a  note, 
•signing  a 
compoBition 
deed  by  which 
he  a^eed  tr> 
receive  a  cer- 
tain dividend 
in  full  dis- 
charge of  his 
claim  against 
the  maker, 
extinfriiiBheA 
his  claim  on 
the  note,  and 
he  cannot 
maintain  any 
action  thereon 
a^inMt  the 
indorser. 

A  composi- 
tion dee(l 
recited  that 
the  iprantor 
w«fl  mdebtrd 
U>  certain 
persons 
in  the  sums 
set  opposite 
their  namen 
in  a  schedule 
annexed  : 
Held,  that  the 
omission  of  a 
schedule  did 
not  vitiate  the 
deed. 


TIILRGAR  against  TRAVIS. 

ASSUMPSIT  on  a  promissory  note  for  £325,  drawn  by 
James  Kirk  In  favor  of  the  defendant,  and  indorsed  to 
the  plaintilf  . 

At  the  trial  before  Cari:er,  C.J.,  at  the  la«t  Saint  John 
circuit,  it  appeared  that  after  the  note  was  due  Kirk  be- 
came insolvent,  and  assi^ed  over  all  his  property  in 
trust  for  the^  benefit  of  his  creditors.  The  plaintiff  was  one 
of  the  trustees  and  a  creditor,  and  executed  the  tnwl 
deed;  the  defendant  was  also  a  creditor,  and  signed  tin 
deed  several  days  after  the  plaintiff.  The  deed  redtd 
that  Kirk  was  indebted  to  the  several  pereoni 
named  in  the  schedule  thereto  annexed  in  the 
several  sums  set  opposite  their  resfpective  names 
but  there  was  no  such  schedule  annexed.  II 
also  contained  a  covc^nant  by  the  tniFtees  and  thf 
other  creditors  that  they  would  take  such  diri 
dends  as  should  be  payable  out  of  the  trust  estate  in 
full  paymc^nt  and  discharj^e  of  their  several  claims,  and 
that  neither  of  them  would  sue  Kirk  for  any  ^bts  orde 
mands  due  or  owing  by  him,  made  provable  against  the 
estate;  and  in  case  any  suit  or  action  should  be  broughi 
against  Kirk  for  the  recovery  of  any  debt  or  demand 
contrary  to  the  true  intent  and  meaning  of  the  deed 
then  Kirk,  his  executors  and'  administraftors,  should  b 
deemed  to  be  fully  acquitted,  exonerated  and  discharges 
both  at  law  and  in  equity  from  such  debts^  claims  and  d* 
mands,  and  those  presents  should  operate  as  a  release ' 
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OTch  debts,  claims  and  demands,  and  might  be  pleaded       1861. 
in  bar  to  such  action  or  suit. 


A  verdict  was  found  for  the  plaintiff,  with  leave  to  the  '^^^r^n 
(iefendant  to  move  to  enter  a  nonsuit,  on  the  ground  that  Tbavw. 
the  discharge  of  Kirk  from  liability  on  the  note  oj)er- 
ated  as  a  discharge  of  the  defendant  as  indorser,  unless 
there  was  an  express  agreement  to  the  contrary.  Ac- 
cordingly, in  Hilary  term  last  Jack  obtained  a  rule  nisi 
ter  that  purpose;  citing  Chitty  on  Bills  408,  English  v. 
Darley.^ 

Wright  shewed  cause  in  Easter  term  last.    The  deed 
is  inoperative  for  want  of  the  schedule  which  is  referred 
to  in  the  recital.     [Parker,  J. — The  recital  does  not  af- 
fect the  operative  part  of  the  deed.    It  is  not  a  condi- 
tion of  the  deed  that  there  shall  be  a  schedule,  and  the 
want  of  it  does  not  vitiate  the  deed.    If  it  was  of  anv  im- 
portance  the  plaintiff  should  have  taken  care  that  it  was 
annexed  before  he  executed  the  deed — he  cannot  object 
to  the  want  of  it  now.    Carter,  C.J. — If  the  plaintiff  had 
covenanted  to  release  Kirk  from  all  the  debts  mentioned 
in  a  schedule,  your   objection    might    have  been  good. 
Street,  J. — The  plaintiff  executed  the  deed  without  any 
schedule,  and  he  is  bound  by  it  as  it  stands.]     The  de- 
fendant having  signed  the  deed  is  estopped  from  object- 
ing to  his  liability.     Volenti  non  fit  injuria.     In  the  note 
to  Lewis  V.  Jones,2  it  is  said  that  the  rule  that  a  credi- 
tor discharges  a  surety  by  giving  time  to,  or  compound- 
ing with  the  principal  debtor,  does  not  apply  where  the 
anrrty  becomes  a  party  to  the  transaction   in  such  a 
UKumer  as  to  deprive  himself  of  any  remedy  over  against 
the  principal,  in  the  event  of  his  being  called  upon  to 

pay  the  residue  of  the  debt. 

Allen  contra.  The  effect  of  the  trust  deed  in  this 
wwe  wa«  not  to  give  time  to  Kirk,  but  absolutely  to  dis- 
ckarge  him  and  to  satisfy  the  debt,  -and  thereby  to  pre- 
vent any  action  being  brought  against  the  defendant; 
for  whatever  is  a  satisfaction  as  to  the  maker  of  the  note 
h  a  satisfaction  as  to  all  the  other  |>arties  thereto. 
ftwey  on  Notes,  §§  402,  426-7.  The  defendant's  signing 
the  deed  coold  not  have  the  effect  of  continuing  his  lia- 
Ufty,  witiiioiit  an  express  agreement  to  that  effect  in  the 

'2B.  4  P.  61.  MB.  &C,515. 
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ie51.  deed;  for  if  he  was  discharged  for  an  instant  by  U 
plaintiff's  execution  of  the  deed,  no  subsequent  act  c 

agaiMt  ^^^  P^i^t  could  rcvive  his  liability  on  the  note.  The  pr 
Travis.  gumption  is  that  the  defendant  was  induced  to  sign  th 
deed  because  he  saw  the  plaintiff  had  signed  it,  knowifl/ 
that  his  liability  on  the  note  was  thereby  extinguished 
therefore  if  the  plaintiff  can  recover,  it  will  be  a  fraud, 
not  only  on  the  defendant,  but  on  the  creditors  of  Kirk, 
because  it  will  give  the  plaintiff  an  advantage,  and  de- 
stroy that  principle  of  equality  upon  which  all  creditors 
joining  in  a  composition  deed,  are  supposed  to  contract 

Cur.  adv!  vult 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.  The  effect  of  the  trust  or  composition  ded 
signed  by  the  plaintiff  in  this  case,  is  to  discharge  Kirk 
the  maker  of  the  note,  from  his  liability  thereon.  B; 
that  deed  Kirk's  debt  existing  in  the  note  is  satisfies 
and  gone.^ 

The  original  debt  being  thus  extinguished,  no  actio 
will  lie  against  the  defendant  as  indorser  or  surety.  Tt 
fact  of  the  defendant  having  also  signed  the  deed,  b 
comes  in  this  view  of  the  case  immaterial.  By  so  sig 
ing,  he  also  consents  to  extinguish  the  original  debt  \ 
regards  Kirk,  and  his  liability  as  indorser  or  sure 
could  only  have  been  kept  alive  by  some  special  pro^ 
sion  in  the  deed  to  that  effect,  which  provision  is  n 
there.  To  shew  the  necessity  of  such  special  provisic 
we  refer  to  the  case  of  Cowi)er  v.  Smith.^ 

The  rule  for  entering  a  nonsuit  must  be  made  absolai 

^  See  Lewis  v.  Jones,  4  B.  *  C.  513,  per  Holroyd,  J. 
M  M.  &  W.  519. 
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WHEL1>LEY    against    RILEY,    BELYEA,    WATTERS       185K 

and  BRUNDAGE.  


TRESPASS  quare  clausum  fregit,  with  iui  a8porta>  it 
count  for  taking  haj.    Plea,  not  guilty,  accomjniuied  by, 
a  notice  of  defence  under  Act  of  Assembly  13  Vic.  c.  J>2,  for  takinj? 
justifying  the  entry  and  taking  the  hay  by  the  defen- «,?„  cUhiunff 
dants  Riley  and  Belyea,  as  cH)nstables,  under  two  <^xe(u-[^y'^f^^*J^^ 
tions  issued  out  upon  judgments  of  a  Justice's  Court  »»»th()rit.v  the 

defendant 

against  one  Bilas  Hall.  took  them. 

On  the  trial  before  Parker,  J.,  at  the  King's  county  -^'^^'that  h^"^" 
circuit  in  July,  1850,  it  appeared  that  Hall  had  been  put  ^  *«  ^^ing  a 
in  iK>g8essio!n  of  certain  mills  and  land  by  Messrs.  Travis  a  competent 
and  Wishart  in  1849,  to  hold  for  them,  and  that  the  hay  defendant  * 
cut  on  the  land  belonged  to  him,  and  was  in  a  bam  on  ^"ndemnlfy 
the  premises  at  the  time  of  the  taking  by  the  defendants,  liim. 
It  appeared  further,  that  Hall  contemplating  a  removal  for  the  piain- 
from  the  Province,  had  in  August  following,  with  the  ^if,^^^;;^^^^^^^ 
assent  of  Travis  and  Wishart,   made  an  arrangement  *^'<'"»  having 

made  a  ntate- 

witn  the  plaintiff,  whereby  the  plaintiff  was  to  come  into  ment  in  pro- 
possession  of  the  property  when  Hall  left,  and  to  pur- ^^hTwas  after- 
chase  from  him  the  hay  and  some  other  ai-ticles  on  the  JJ'*^^^^^[^j 
premises.    The  sale  however  w^as  not  completed  nor  the  ant  and  con- 
possession  transferred  until  the  16th  October,  on  which  Hold?  that  the 
day  the  plaintiff  took  the  property,  and  paid  Hall  a  full^^ti  evM"^*"* 
valuable  consideration  for  it.    On  the  night  of  the  16th,  "\ reply  to 

Till  *-.  .-.,.  1  '*^hut  It. »  tea- 

nail  got  on  board  a  steamer  gomg  down  the  nver,  and  timony  and 

went  off  to  the  United  States.    It  appeared  further,  that  ^  hl^wn** 

some  days  before  this  the  suits  in  the  Justice's  Court  ^'J^^^' ?  **"p^ 

,  ''  evidence  not 

nad  been  commenced,  although  judgments  were  not  ob- beinj?  properly 
tained  until  the  19th,  and  there  could  be  no  doubt  one  of  {^aintiflf  's^case 
Hairs  objects  was  to  avoid  the  consequences  of  t:he  }JJ^^®^"* 
jndgments,  he  denying  the  coraectness  of  the  demand,    intrespaas 
although  he  took  no  steps  to  defend  the  suits  nor  have  ^^s  the 
the  judgments  reviewed.     Evidence  was  also  given  hy^/^'^^^^der 
the  defendants,  tending  to  shew  that  the  plaintiff  must »  p^^^^^^^j 

the  defendant 
2^«T  an  execution  issued  upon  a  jud^ent  recovered  aprainst  H.  after  the  sale  to  the 
l»'ntiff.    The  jury  were  directed  that  if  there  was  an  actual  sale  and  transfer  for  a  fuU 
^Qable  consideration,  the  knowledf^e  of  the  plaintiff  that  H.  was  in  debt  and  intending  to 
nt^  the  country,  and  that  the  effect  of  the  sale  would  be  to  defeat  an  expected  execution, 
VtnJd  not  ooiutitute  such  a  fraud  as  to  avoid  the  sal<« :  Held,  that  the  direction  was  right. 
Rfnof  of  the  matter  aUeged  in  a  notice  of  defence  under  the  Act  13  Vict.  c.  32,  wul  not 
iM'tle  the  defendant  to  a  yeidiot,  unless  it  amounts  to  a  legal  defence. 


CASES  IN  TRINITY  TERM. 

1851.       ^a-ve  been  aware  on  the  IGth  of  HalPs  intention  to  n 
away;    and  that  the  purchasing  the  hay  must  at  tb 

Wmict  pi  ky 

affainH     ^^™^  ^^^^'^^  ^^^^  effect  of  defeating  the  executions  on  t 
Riley.       judgments. 

The  defendants  Brnndage  and  Watters  were  song:ht 
be  implicated  in  the  trespass  as  parties  to  the  purch: 
and  removal  of  the  hay  on  the  sale  by  the  constal 
and  it  was  contended  that  they  could  not  be  made  ti 
passers  by  relation,  but  that  the  constables  Riley  j 
Belyea  were  the  only  trespassers.  It  was  further  ur 
on  the  authority  of  Maloney  v.  Purdon,^  that  the  seiz 
and  levy  by  the  constables  was  a  distinct  act  of  tresp 
in  which  the  defendants  Watters  and  Brnndage  J^ 
not  concerned,  and  to  w^hich  the  plaintiff,  having  p 
evidence  thereof,  must  be  confined,  and  could  not  rei 
to  the  subsequent  taking  away,  or  treat  the  seia 
and  removal  as  parts  of  the  same  trespass.  The  lear 
Judge  however  ruled  that  the  taking  away  was  the  i 
stantial  trespass,  the  hay  not  having  been  removed  f 
the  plaintiflTs  premises  at  the  time  of  the  levy,  and  1 
the  defendants  were  all  jointly  concerned  in  the  tal 
and  removal. 

A  witness  was  produced  on  the  part  of  the  defenda 
to  prove  that  he  (the  witness)  and  not  the  defend 
Brundiage  had  employed  the  defendant  Watters  to  t 
away  the  hay:  but  the  learned  Judge  considering  1 
incompetent  without  a  release  from  Bnmdage,  inasm 
as  lie  would  on  his  own  shewing  be  bound  to  indemi 
Watters  in  case  of  a  recovery^  against  him  for  taking 
hay,  rejected  the  testimony. 

The  defendants'  counsel  sought  to  impeach  the  sal 
the  hay  by  Hall  to  the  plaintiflF  as  fraudulent  and  v 
and  calh^  witnesses  to  contradict  certain  parts  of 
evidence  given  on  the  cross  examination  of  Travis, 
of  the  i)laintiff's  witnesses,  as  to  certain  conversati 
had  by  him  with  Hall  on  his  way  through  Saint  J 
on  the  night  of  the  IGth  October.  To  rebut  this 
timony,  and  confirm  the  evidence  of  Travis,  the 
of  Travis  wai^  offered  as  a  witness  by  the  plaintiff  i 
the  defendant's  case  had  closed,  and  allowed  by 
learned  Judge,  who  thought  her  testinoLony  admis 

M5  Kerr  63. 
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\ti  tWs  stage  of  the  case,  as  evidence  on  the  point  could       1851. 
not  be  expected,  if  indeed  admissible,  on  the  part  of  the  "whilpuIt^ 
plaintiff  in  the  first  instance.  ''^^1^^^ 

The  defendants  offered  in   evidence   two   executions 
issoed  by  a  Justice  of  the  Peace  against  Hall  on  the  19th 
October,  1749,  purporting  to  be  founded  on  judgments 
of  the  Justice's  CJourt,  for  £5  13sw  6d.  each,  in  civil  suits 
mider  the  act  4  W.  4,  c.  4o,  which  were  objected  to  by 
the  plaintiff's  counsel  without  proof  of  the  judgments, 
snd  also  on  the  ground  that  the  nature  of  the  claims 
against  Hall  (of  which  some  evidence  had  been  given) 
coald  not  have  warranted  judgments  of  that  amounts 
The  learned  Judge  however  admitted  the  evidence,  and 
held  that  the  executions  would  be  a  sufficient  justifica- 
tion to  the  defendants  if  the  hay  remained  the  property 
of  Hall,  and  that  the  defendants  could  not  be  affected 
by  such  irregularity  as  was  suggested  in  the  previouH 
proceedings. 
It  was  urged  also  by  the  defendants'  counsel,  that  the 
J      defence  set   out    in   their   notice  under  the  act,  being 
proTed  by  the  production  of  the  execution  against  Hail, 
the  plaintiff  could  not  recover,  whether  the  justiflca- 
I       tiong  were  sufficient   in   law   or   not;   but   the  learned 
Judge  overruled  the  objection,  considering  that  proof  of 
the  defence  set  out  in  the  notice  was  not  sufficient  unless 
the  same   were   a   good   defence   in   law%  which   was, 
'Jnder  the  act,  examinable  at  Nisi  Prius.    His  Honor 
Erected   the  jury,  that   the   question    in  the  case  was 
whether  the  sale  of  the  hay  by  Hall  to  the  plaintiff  on 
the  16th  October  was  valid  or  not,  that  is,  whether  it  was 
*  r^d  sale  and  transfer  for  a  full  valuable  cqjisidera- 
tion,  or  a  mere  colourable  transaction  done  in  the  course 
^'a  fraudulent  arrangement  between  Hall  and  the  plain- 
tMf,  not  for  the  purpose  of  transfer  to  the  plaintiff,  but 
^^  protect  the    property  against  the  claims  of   Hall'i^ 
^^tors.    In   considering  the  question   of  fraud,  His 
BoDc.,  on  the  authority  of  Wood  v.  Dixie,^  instructed 
^'•e  jnry  that  the  circumstance  of  Hall's  selling  the  hay 
*»or^  to  prevent  it  being  taken  in  execution  on  the  ex 
^«d  jodgments  in  the  suits  then  pending  (no  judg- 
*^ti  or  executions  being  then  in  existence,  although 
^  then  intended  to  run  away  from  the  Province,  would 

>  7  Q.  B.  892. 
▼OL.  TH.  V.B.R.— 18 
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1861.      ^^*  constitute  such  fraud  aB  to  deprive  him  of  the  poifif 
to  sell,  and  thus  make  void  the  sale;  nor  would  the  kno 


R] 


ILBT. 


aifaxfut  ledge  of  those  facts  by  the  plaintiff  prevent  his  becomi 
the  purchaser,  and  thereby  obtaining  the  property  in  t 
hay  for  a  full  valuable  consideration,  although  it  mig 
cast  suspicion  on  the  whole  transaction  and  call  for 
careful  inquiry  into  the  reality  of  the  bargain  and  sa 
The  property  was  not  bound  until  the  executions  we 
delivered  to  be  executed,  and  therefore  Hall,  altliou 
in  debt  or  even  insolvent,  might  law^fully  dispose  of 
for  a  valid  consideration.  Verdict  for  the  plaintiff  1 
£5,  the  value  of  the  hay. 

In  Michaelmas  term  last,  S.  R.  Thomson  obtained 
rule  nisi  for  a  new  trial  on  the  following  grounds: 
The  improper  rejection  of  evidence.  2.  The  improp 
admission  of  Mrs.  Travis'  evidence;  and  3.  Misdirecti 
on  the  question  of  fraud,  and  on  the  effect  of  the  not: 
under  the  act  13  Vict.  c.  32. 

G.  W.  Ritchie  shewed  cause  in  Hilary  term  last. 
Brundage  was  incompetent  without  a  release,  becau 
he  was  bound  to  indemnify  Watters:  it  is  the  very  ca 
put  by  Lord  Kenyon  in  Merryweather  v.  Nixan,^  of  oi 
man  employing  another  to  do  acts  not  unlawful  in  thei 
selves,  for  the  purpose  of  asserting  a  right,  which  1 
said  was  not  affected  by  the  principle  of  joint  wron 
doers  not  being  bound  to  contribute.  In  Adamson 
Jarvi8,2  it  is  said  that  the  rule  that  wrong-doers  cann 
have  contribution  against  each  other,  is  confined  to  cas 
wheiH>  the  person  seeking  redress  must  be  presumed 
have  known  that  he  was  doing  an  unlawful  act.  It  w; 
held  th(M'(»  that  a  person  buying  goods  from  one  who  hi 
no  authority  to  sell  them,  though  he  was  a  wrongdoer 
th(?  owner  of  the  goods,  yet  might  recover  compen8ati( 
against  the  person  who  sold  the  goods  to  him.  This  Cii 
comes  exactly  within  the  principle.  2.  As  to-  the  adm' 
sibilitv  of  Mrs.  Travis'  evidence.  It  was  offered  to  co 
tradict  the  defendants'  evidence  and  not  to  corrobora 
the  plaintiff's.  He  could  not  foresee  in  preparing  I 
case  that  his  witness  would  be  contradicted,  nor  was 
necessary  to  call  two  witnesses  to  the  same  fact  in  ord 
to  anticipate  any  evidence  that  might  be  given  by  the  ( 

18T.  R.  180.  «4Bing.  66. 
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Itudants;  but  even  if  it  was  strictly  part  of  the  original       1851. 
case,  if  the  admission  of  the  evidence  will  not  work 


KiLKT. 


Whelplet 

manifest  injnstice  to  the  opposite  party,  it  is  discretion-      affain$t 
anr  with  the  Judge  to  receive  it.    Wright  v.  Wilcox.^ 
3.  The  sale  to  the  plaintiff  was  not  fraudulent.    It  was 
not  a  colorable  transaction,  for  there  was  a  good  con- 
sideration paid,  and'  though  the  effect  of  it,  or  even  the 
intent  of  it,  was  to  defeat  M'Grigor's  demand,  that  in 
itself  will  not  constitute  fraud.    In  Wood  v.  Dixie,^  Lord 
Denman  says,  "a  mere  intent  to  defeat  a  particular 
**  creditor  does  not  constitute  a  fraud."    The  question 
in  rach   cases  is   whether  the  assignment   was   bona 
fide.   4.  It  was  not  the  intention  of  the  act  13  Vict  c. 
32,  that  the  notice  should  be  treated  like  a  plea.    Where 
any  matter  is  pleaded  as  a  defence,  the  plaintiff  has 
«ther  to  take  issue  upon  it  or  demur;   but  it  is  not  so 
^th  the  notice:    and  therefore  if  the  defendant  gives 
notice  of  any  matter  which  cannot  be  a  legal  defence  to 
^^  action,  it  amounts  to  nothing,  and  cannot  be  ad- 
®Jtted.    The  act  only  authorizes  a  **  matter  of  defence  *• 
^0  be  given  in  evidence  under  the  notice — ^that  means  a 
'^Ifal  defence,  something  that  would  amount  to  a  justifi- 
^^B  in  law,  and  not  every  matter  which  the  defendant 
'^^^irht  choose  to  call  a  defence. 

8-  R  Thomson  contra.    Brundage  was  called  directly 
^^^ust  his  own  interest,  for  if  the  action  can  be  main- 
^^^ed  at  all,  he  is  the  person  liable.    The  case  of  Adam- 
^^  V.  Jarvis  is  distinguishable  from  this,  because  there 
^^  act  of  the  defendant  was  on  the  face  of  it  legal — here 
^"^  act  of  Brundage  in  ordering  Watters  to  take  the  hay, 
^^^  clearly  illegal:   they  became  joint  wrongdoers,  and 
'*^^refore  Brundage  not  being  liable  to  contribute,  waj^ 
*  Competent  witness.    In  Grylls  v.  Davies  ^  and  Paddock 
^'  BVadley,*  the  master  was  held  to  be  a  competent  wit- 
'^^^B  for  the  servant  to  prove  his  instructions.     2.  Mrs. 
^'^^^vis'  evidence  was  improperly  admitted.    It  was  not 
*^l>utting  evidence,  for  it  did  not  contradict  any  fact 
P^'^^ed  by  the  defendants,  but  went  only  to  confirm  the 
^^i^ence  of  the  plaintiff's  witnesses;  and  no  case  goes  so 
'^ir  as  to  shew  that  such  evidence  is  admissible.    It  was 

>  14  Jur.  746.  »  7  Q.  B.  896. 

•«  B.  &  Ad.  614.  M  C.  A  J.  90. 
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1861.      ^l»o  inadmissible  on  another  ground — that  it  was  t 

Whelpley    ^^^tJ^^i^t  Lyons  on  a  collateral  point  which  was  not 

(((/aifitt      fact  in  the  cause,  and  is  therefore  distinguishable  froi 

.Wright  V.  Wilcox.     3.  The  jury  were  misdirected  upo 

the  question  of  fraud.    It  is  not  enough  that  there  wa 

an  actual  sale  for  a  valuable  consideration,  but  the  CJoui 

must  go  furt:her  and  look  at  the  intention  of  the  party  i 

making  the  transfer.    The  statute  of  Eliz.  contemplate 

that.    Twyne's  case.^.    It  was  clear  that  Hall  intende 

to  defraud   M'Grigor,  and   that    the    plaintiff  knew  i' 

Wood  V.  Dixie  is  distinguishable  from  this  case,  becaus 

the  plaintiff  there  was  a  creditor,  and  there  is  no  doub 

that  a  debtor  may  prefer  any  one  creditor:    that  ca^ 

therefore  decides  nothing  more  than  that  the  creditor 

may  run  a  race  of  priority.    But  if  a  third  person  (no 

a  creditor)  purchases  the  property  of  a  debtor  with  th- 

intention  of  defeating  creditors^  it  is  fraudulent,  thougl 

he  paid  the  full  value.    It  should  have  been  left  to  th* 

jury  to  say  whether  the  sale  was  not  made  to  defea 

M'Grigor's  claim.    4.  The  defendants  are  entitled  to  \ 

verdict  upon  the  notice.    If    it    stated    matters  whiel 

would  not  be  a  legal  justification,  it  was  the  duty  of  ihi 

plaintiff  to  apply  to  a  Judge  to  strike  them  out;  other 

wise  he  admits  them  to  be  a  good  defence  if  the  facts 

are  proved.    If  the  facts  stated  in  the  notice  had  beer 

specially  pleaded  and  issue  taken  upon  them,  it  would 

not  have  been  in  the  power  of  the  Judge  to  direct  th( 

jury  that  they  did  not  constitute  a  defence.      The  act 

allows  any  matter  of  defence  whatsoever  to  be  given 

in  evidence. 

Our.  adv.  vult 

CARTER,  C.J.,  now   delivered  the  judgment  of   th< 

Court.    The  rule  nisi  in  this  case  was  granted  upon  thre- 

grounds:  1st.  The  rejection  of  the  testimony  of  Brundagc 

a  witness  offered  on  the  part  of   the  defendants  ;    2<: 

The  reception   of  Mrs.  Travis'  testimony  after  the  A< 

fendants'  evidence  was  closed;  3d.  Two  objections  tak^ 

to  the  direction  of  the  learned  Judge.    The  first,  for  te^l 

ing  the  jury  that  the  knowledge  of  the  plaintiff  tha 

Hall  was  going  to  run  away  when  he  (the  plaintiff)  pur 

chased  the  property  in  question  (even  if  such  wa«  the 

case),  was  not  in  itself  such  a  badge  of  fraud  as  to  InvaH- 

1 1  Smith's  L.  C.  1. 
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date  the  sale,  if  there  was  a  good  consideration  paid  by      1851. 
tbe  plaintiff  and  a  bona  fide  transfer  of  the  property   whelplet 
made.    The  second,  in  deciding  that  the  proof  of  any      against 
one  of  the  matters    stated    in    the   defendants'    notice 
delivered  with  their  plea,  was  no  answer  to  the  action, 
unless  such  matter  afforded  in  itself  a  legal  defence. 

Aa  to  the  first  point,  we  are  all   agreed   that   Brun- 
dage'g  evidence  was  properly  rejected — he  was  directly 
interested,  as  it. appeared  he  had  employed  the  defend- 
ant Watters  to  take  away  the  hay  under  a  claim  that 
^e  (Brundage)  had  a  right  to  it,  and  as  it  did  not  appear 
that  Watters  at  the  time  knew  he  was  committing  a 
^i^spass  in  taking  it,  he  will  clearly  have  a  legal  claim 
on  Brundage  (his  employer)  for  any  damage  he  has  to 
pay   for   the   trespass;     and   Brundage   was   therefore 
directly    interested    in    defeating    the    action    against 
Matters  for  it. 

On  the  second  point,  we  also  agree  that  Mrs.  Travis' 
testimony  was  properly  admitted.  It  was  not  given 
nierely  in  corroboration  of  her  husband's  evidence  pre- 
^onsly  received,  but  also  in  rebuttal  of  the  testimony 
0^  Lyons,  a  witness  on  the  other  side. 

Then  as  to  the  first  objection  (before  mentioned) 
taken  to  the  Judge's  direction,  we  are  of  opinion  (under 
the  circumstances  of  this  case)  the  learned  Judge  was 
'ight  in  the  direction  he  gave  to  the  jury,  which  is  sup- 
ported by  the  case  of  Wood  v.  Dixie  ;^  for  although  we 
do  not  feel  bound  to  say  that  the  mere  payment  of  a 
valuable  consideration  for  articles  purchased,  would 
^  all  cases  make  the  sale  valid  as  against  creditors, 
^e  do  not  see  any  thing  in  this  case  to  take  it  out  of 
the  principle  established  in  Wood  v.  Dixie,  which  is 
founded  on  reason  and  good  sense. 

As  to  the  second  objection  to  the  Judge's  direction, 

^^  are  also  of  opinion  that  the  Judge  was  right.    The 

■^^Ud   section   of   13    Vict.  c.  32,  provides,   that   the 

^^eiidant  besides  the  one  matter  of  defence  he  puts  in 

y  the  only  plea  he  is  allowed  to  plead,  may  give  notice 

any  other  "matters  of  defence  whatsoever,"  but  it 

'^^  be  a  matter  which  (if  true)  affords  in  itself  a  legal 

17Q.  3.802 
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1851.       defence,  otherwise  it  is  no  answer  to  the  action.    Thi 
argument  used  by  the  defendant's  counsel,  that  becansf 

Whblplet 

against      it  was  not  Objected  to  before  trial,  the  plaintiff  must  Im 

KiLEY.       taken  to  have  joined  issue  upon  it  as  a  defence  to  th< 

action,  cannot  prevail,  for  the  issue  so  joined  would  b< 

an  immaterial  one,  and  have  no  effect  on  the  final  resul 

of  the  cause,  as  being  on  a  fact  that  affords  no  defence 

The  rule  is  therefore  discharged. 


LEAVITT  against  PARKS  and  ANOTHER. 

The  defendant  ASSUMPSIT.  The  third  count  of  the  declaratioi] 
ner!!f  a  ateam^  upon  Tvhich  the  verdict  was  taken,  stated  that  wherea 
5he  piainUff""^  on  the  17tli  November,  1846,  at  the  city  of  Saint  Johi 
was  master,  the  defendants  were  the  owners  of  a  certain  steambofl 
Bend  t^  tow  a  called  the  "Maid  of  Erin,"  which  they  used  ao 
5v)A^i^he  " "^  employed  in  towing  ships  and  vessels,  and  so  being  tt 
?^*P .^^Jt^'^c^-  owners  of  the  said  steamboat,  the  defendants  on  tk 

ing  lost  her  ' 

rudder  and     day  and  year  aforesaid,  entered  into  an  agreement  wit 

^yan   towed  in 

that  state  to  Cr.  Salter  and  J.  Salter,  then  being  the  owners  of 
wttd* wMie  *  o-  ^'^*^®^^  standing  on  the  stocks  at  or  near  the  Bend  o 
ing  into  the  Petitcodlac,  (SO  called),  being  on  the  bank  of  the  Petit 
night  came  in  codiac  rivcr,  in  the  County  of  Westmorland,  and  thei 
^d  suSkT^*^'  ^^<>ut  to  be  launched,  that  the  defendants  would  sem 
schooner,  the   the  said  steamer  Maid  of  Erin  fom  the  city  of  Sain 

owner  of 

which  recover-  John  to  the  Bend,  and  would  tow  the  said  vessel  whei 
apaiMt^ie^     launched,  from  the  Bend  with  the  said  steamer,  dow) 

pUintiff  for 

negligence.  In  an  action  by  the  plaintiff  against  the  defendant  for  indemnity,  the  dedan 
tion  alleged,  and  it  was  pn)ved,  that  towing  vessels  was  a  danfi^erous  business,  and  that  tb 
danger  was  much  increased  by  the  loss  of  the  rudder :  it  was  also  proved  that  the  plainti 
might  have  replaced  the  rudder,  and  need  not  have  entered  the  harbour  in  the  night :  Hel 
{Street^  J.,  di8sentiente)y  that  the  plaintiff  must  be  presumed  to  have  known  that  he  wi 
doing  an  unlawful  act,  and  therefore  there  was  no  implied  contract  by  the  defendant  t 
indemnify  him  against  loss  ;  and  per  Parker^  J.,  even  if  there  had  been  an  express  ocmtrai 
to  indemnify  against  such  rinks,  it  would  be  void  as  being  contrary  to  public  polipjr ;  an 
per  Wilmotf  J.,  that  the  plaintiff  was  estopped  by  the  judgment  recovered  against  mm  b 
the  owner  of  the  schoonerj  from  disproving  his  own  negligence. 

Held  also,  that  the  plamtiff's  conduct  being  unlawful,  no  subsequent  ratification  of  h 
acts  by  the  defendant  would  make  him  liable. 

Held  per  Street^  J.,  that  to  destroy  the  implied  liability  of  a  principal  to  indemnify,  U 
acts  of  tae  agent  must  be  clearly  illegal,  to  his  knowledge,  anci  that  towing  the  ship  undi 
the  circumstances  was  not  so  ;  and  therefore  if  the  principal  either  authorized  or  approvi 
of  the  agent's  acts,  he  was  liable  to  indemnify  him. 

SembUy  That  if  the  action  was  maintainable,  the  plaintiff  would  have  been  entitled  to  t 
cover  the  amount  of  damages  and  costs  in  the  judgment  a^^ainst  him,  thoogh  he  had  w 
actually  paid  the  costs,  having  given  his  note  therefor  on  being  dischaJrged  mnn  custodi 
but  that  ne  would  not  have  been  entitled  to  damages  for  his  imprisonment,  if  be  had  tfe 
means  of  paying. 
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the  said  Petitcodiac  river  and  down  the  Bay  of  Fundy,       1851. 
into  and  up  the  harbour  of  Saint  John  to  the  city  of 

Lkavitt 

Saint  John,  for  a  certain  large  reward  to  be  paid  there-      against 
for  by  the  said    G.  and   J.    Salter  to   the   defendants.      Parks. 
And  the  plaintiff  avers  that  the  business  so  undertaken 
to  be  performed  by  the  defendants,  that  is  to  say,  pro- 
ceeding to  the  Bend  and  towing  a  ship  in  the  month  of 
November,  was-  a  dangerous  and  hazardous  business, 
attended  with  much  risk  and  danger  to  the  steamer  and 
also   to  the  master  and  crew   navigating  her,  and  to 
other  vessels  navigating  the  said  river,  bay  and  harbour. 
And  the  plaintiff  further  avers  that  he  was  employed 
by  the  defendants,  as  master  of  the  said  steamboat,  to 
navigate  her  in  the  said  month  of  November  from  the 
city  of  Saint  John  on  the  said  voyage  to  the  Bend  of 
Petitcodiac  and  back  to  Saint  John  with  the  said  vessel 
in  tow,  and  that  the  said  vessel  afterwards,  on  the  day 
and  year  aforesaid,  at  the  Bend  aforesaid,  was  launched, 
and  while  being  launched  accidentally  came  in  contact 
with  the  ground,  by  which  accident  the  rudder  of  the 
said  vessel  became  much  broken  and  injured,  and  wholly 
unfit  to  guide  the  said  vessel ;  that  the  towing  a  vessel 
without  a  rudder  from  the  Bend  down  the  river  Petit- 
codiac and  down  the  Bay  of  Fundy  into  and  up  the  har- 
bour of  Saint  John,  increased  the  hazard,  danger  and 
fiA  of  the  voyage  to  other  ships  and  vessels  navigating 
tte  said  river,  bay  and  harbour  ;   and  thereupon  the 
defendants,  well  knowing  the  premises,  afterwards,  to 
wit,  etc.,  in  consideration  that  the  plaintiff  at  the  request 
of  the  defendants  would    act    as    master   of   the   said 
steamer,  and  would  proceed  in  charge  of  her  and  take 
the  said  vessel  so  being  without  a  rudder,  in  tow  of  the 
wid  steamer,  and  tow  the  said  vessel  from  the  Bend 
down  the  Bay  of  Fundy  into  and  up  the  harbor  of  Saint 
John,  promised  the  plaintiff  to  save  harmless  and  indem- 
^y  him  from  all  payments,  damages,  losses,  charges 
^d  expenses  which  he  should  or  might  incur,  pay,  sus- 
Wn  or  be  put  to  for  or  by  reason  of  his  so  taking  charge 
of  the  steamer,  and  so  towing  the  said  vessel  without  a 
'^^r  and  so  engaging  in  such  hazardous  business  as 
aforesaid.    And  the  plaintiff  says,  that  he  confiding  in 
^  promise  of  the  defendants,  did  afterwards,  etc.,  take 
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1861.      charge  of  the  said  steamer  as  master  thereof,  and  < 
then  and  there  take  in  tow  of  the  said  steamer,  the  » 


Parks. 
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apainst  Tessel  SO  being  without  a  rudder,  and  did  with  all  e 
venient  and  proper  speed  and  care  proceed  with  the  s 
steamer  so  having  the  said  vessel  in  tow,  down  the  Pe 
codiac  river  and  down  the  Bay  of  Fundy  into  and  up 
harbour  of  Saint  John ;  and  the  defendants  received  fr 
the  said  Salters  the  reward  agreed  to  be  paid  to  th< 
And  the  plaintiff  further  says,  that  while  proceed 
with  the  said  steamer  and  the  said  vessel  in  tow  1: 
and  up  the  harbour  of  Saint  John,  a  certain  haw 
which  was  attached  to  the  vessel  which  the  steamer 
had  in  tow,  and  by  which  the  said  vessel  was  tl 
and  there  being  towed  by  reason  of  the  said  ves 
having  no  rudder,  and  without  the  fault  of  the  plaint 
then  and  there  with  great  force  and  violence  cauj 
against  the  masts  of  a  schooner  then  navigating  the  a 
harbour,  belonging  to  one  J.  M'Lellan,  whereby  the  a 
schooner  was  sunk,  and  divers  goods  of  the  said  M'L 
Ian  of  great  value,  etc.,  then  beting  on  board  the  sj 
schooner,  were  also  lost;  that  a  certain  action  was  co 
menced  and  prosecuted  in  the  Supreme  Court,  at  t 
suit  of  M'Lellan  against  the  plaintiff  for  and  on  accon 
of  sinking  the  said  schooner,  etc.,  and  such  proceedin 
were  had  therein  that  judgment  was  obtained  agaii 
the  plaintiff  for  £50  damages  and  £33  costs  of  suit,  up 
which  judgment  an  execution  of  capias  ad  satisfaci 
dum  was  afterwards,  on  the  12th  March,  1850,  issi 
against  the  plaintiff,  directed  to  the  sheriff  of  Sa 
John,  upon  which  the  plaintiff  was  arrested  and  cc 
pelled  to  find  bail  for  the  limits,  and  was  then  and  th 
not  only  prevtmted  from  carrying  on  his  occupation 
master  of  a  steamboat  for  a  long  time,  to  wit,  for  f< 
months,  but  was  greatly  injured  in  his  credit,  and  li 
wise  incurred  large  expenses  and  was  forced  and  oblij 
to  pay  a  large  sum  of  money  for  and  j  on  account  of 
damages  for  which  the  said  action  was  prosecuted,  t 
for  the  costs  of  the  action,  and  procuring  his  discha 
and  release  from  the  limits  under  the  said  execnti 
and  in  addition  thereto  was  compelled  to  incur  gr 
costs  and  expenses,  amounting  to  £50  in  and  about 
defence  of  the  said  action.    And  the  plaintift  fart 
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^ys,  that  he  did  during  the  said  voyage,  and  in  towing      1851. 
t\ie    said  vessel,  and  in  managing  the  business  of  the 
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defendants  in  reference  thereto,  use  all    proper    care,      anaviAt 


diligence  and  fidelity,  and  that  the  losses,  costs  and 
expenses  to  which  he  was  subjected  and  which  he  sus- 
tained as  aforesaid,  arose  from  the  want  of  a  rudder  to 
the  said  vessel,  and  from  the  perils,  dangers,  and  risks 
incident  to  the  business  in  which  he  was  so  engaged  for 
the  defendants  at  their  request,  and  not>  by  or  through 
the  default,  misconduct,  neglect,  or  want  of  skill  or  care 
of  the  plaintiff.  Yet  the  defendants,  disregarding  their 
promise,  did  not  save  harmless  or  indemnify  the  plaintiff 
for  the  said  losses,  etc.,  but  have  wholly  neglected  and 
refused.    Plea,   non   assumpsit. 

At  the  trial  before  Carter,  C.  J.,  at  the  last  Saint 
John  circuit,  it  appeared  that  in  November,  1846,  the 
<lefendants  being  owners  of  the  steamer  Maid  of  Erin, 
of  which  the  plaintiff  was  master,  agreed  with  Messrs. 
Walters,  of  Saint  John,  to  tow  a  new  ship,  then  ready  to 
^  launched,  from  the  Bend  of  the  Petitcodiac  river  to 
Saint  John,  that  the  plaintiff  proceeded  with  the  steamer 
to  the  Bend  and  took  the  ship  in  tow  immediately  after 
Ae  was  launched,  her  rudder  .having  been  broken  and 
rendered  useless  in  launching,  and  proceeded  up  the 
Bay  of  Fundy  to  the  harbour  of  Saint  John,  where  he 
arrived  about  the  middle  of  the  night.  It  was  clear 
outside  the  harbour,  but  rather  misty  inside,  and  in 
going  up  the  harbor  the  steamer  came  in  contact  with  a 
schooner,  which  was  thereby  turned  round  and  caught 
^ythe  masts  in  the  towing  hawser,  and  upset.  If  the 
ship  had  not  been  in  tow,  the  schooner  would  have  got 
<^lear  without  injury.  The  accident  might  also  have 
•^n  avoided  if  the  plaintiff  had  anchored  at  the 
entrance  of  the  harbour  until  daylight.  The  plaintiff 
^as  on  the  look-out  at  the  time  of  the  accident  and  did 
aUin  his  i)ower  to  prevent  it,  and  ^  his  general  character 
^as  that  of  a  skilful  and  experienced  seaman.  The 
defendants  received  £90  for  towing  the  ship.  It 
appeared  that  from  the  peculiar  character  of  the  Petit- 
^ac  river,  the  great  rise  and  fall  of  the  tide  and 
*t>rce  of  the  currents,  it  would  have  been  very  dangerous 
*^  leave  the  ship  at  the  Bend,  the  practice  being  for 
•*eamCT8  to  go  op  the  river  with  the  flood  tide  on  tke 


PaRK8. 
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1851.      ^^^^  ^^  which  the  vessel  was  to  be  laa^chedy  and  retn 
with  the  ebb  tide,  so  that  there  was  no  opportunity 
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fii/ainst  repairing  any  damage  to  the  vessel  there;  but  the  pla: 
farks.  ^^q  might  have  anchored  with  safety  at  the  month 
the  river,  and  obtained  a  temporary  rudder.  It  al 
appeared  that  it  was  not  unusual  to  tow  ships  witho 
rudders  into  the  harbour  of  Saint  John,  particular 
from  ship  yards  near  by,  and  on  one  occasion  from  Noi 
Scotia,  though  it  was  considered  much  safer  to  have 
rudder,  and  that  the  risk  and  danger  in  towing  a  shi 
was  much  increased  by  the  want  of  a  rudder. 

An  action  on  the  case  for  negligence  was  brougb 
against  the  plaintiff  by  M'Lellan,  the  owner  of  th 
schooner,  in  which,  after  three  trials,  a  verdict  wa 
recovered  against  Leavitt  for  £50  damages,  and  judj 
ment  signed  for  that  sum  and  £33  3s.  3d.  costs.  Darin 
one  of  these  trials,  one  of  the  defendants  said  ths 
whichever  way  the  verdict  went  Leavitt  would  lose  notl 
ing,  as  he  (the  defendant)  would  have  to  pay — that  tt 
action  ought  to  have  been  brought  against  him,  ai 
Leavitt  was  sued  to  prevent  his  being  a  witness.  -A 
exemplification  of  the  judgment  in  the  case  of  M'Lellj 
V.  Leavitt  was  given  in  evidence  by  the  plaintiff,  ai 
in  the  declaration  he  was  charged  with  so  negligent) 
ignorantly  and  unskilfully  conducting  himself  in  tl 
towing,  and  taking  so  little  care  of  the  steamboat,  th 
the  schooner  was  sunk.  In  March,  1850,  an  executi< 
of  capias  ad  satisfaciendum  was  issued  upon  the  Jud 
ment  in  M'Lellan's  suit,  on  which  the  plaintiff  w 
arrested  and  confined  on  the  limits  of  Saint  John  f 
upwards  of  three  months,  when,  having  paid  the  da; 
ages  and  given  M'Lellan's  attorney  his  note  for  tl 
costs,  he  was  discharged,  after  which  this  action  w 
brought. 

The  learned  judge  directed  the  jury  that  if 
servant,  acting  on  the  general  or  special  instructions 
his  master,  with  ordinary  skill  and  care  in  his  partic 
lar  employment,  in  the  course  of  such  employment,  I 
an  act  not  illegal  in  itself,  caused  damage  to  a  thii 
party,  the  master  was  bound  to  indemnify  the  servai 
against  any  loss  which  might  arise  in  conseqaenc 
Whether  the  circumstances  of  this  case  brought  tl 
plaintiff  within  tiie  beiie^t  ot  such  indemnity  wotti 
depend  on  three  cvue«l\oii^\    \-  "^  ^^  >^^  \»5^mi%  ^  tJ 
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veBsel  from  the  Bend  a  matter  left  to  the  plaintiff's      jgg| 
discretion  ?    2.  Did   he   exercise   an  ordinarily   sound 

LSAVITT 

discretion  in  taking  her  ?  and  3.  Did  he  exercise  ordi-  against 
nary  skill  and  diligence  in  bringing  her  to  Saint  John  ?  Pakkb. 
If  they  thought  he  had  done  so,  to  find  a  verdict  in  his 
favor.  But  if  they  were  not  satisfied  on  those  points, 
then  whether  the  defendants  had  by  their  subsequent 
conduct,  approved  of  and  adopted  the  plaintiff's  acts 
as  done  in  the  proper  discharge  of  his  employment;  if 
80,  to  find  for  the  plaintiff  on  that  ground.  The  jury 
found  for  the  plaintiff  on  the  last  ground — damages 
£127. 

In  Hilary  term  following,  Hazen,  Q.C.,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  law  and  evidence,  and 
the  damages  excessive. 

Bitchie  showed  cause  in  Easter  term  last.  The 
business  in  which  the  plaintiff  was  employed  was  hazard- 
ous, but  not  illegal — it  was  an  act  necessary  to  be  done 
in  carrying  on  the  business  of  the  country,  and  may  be 
compared  to  the  act  of  a  man  setting  fire  to  fallen  trees 
for  the  purpose  of  clearing  his  land,  which  though 
attended  with  danger,  is  not  illegal.  Unless  towing  a 
vessel  into  the  harbour  without  a  rudder  was  an  act  for 
which  the  plaintiff  could  have  been  punished  by  indict- 
ment, it  cannot  be  an  illegal  act.  It  is  true  there  may 
be  more  risk  in  it  than  in  towing  a  ship  with  a  rudder; 
80  there  is  more  risk  in  ng^vigating  a  vessel  in  the  har- 
bour of  Saint  John  than  in  the  Bay  of  Fundy,  but  it  is 
Dot  illegal  because  it  is  attended  with  more  risk,  and  if 
it  is  not  illegal  the  agent  is  entitled  to  indemnity,  for 
the  rule  that  there  is  no  contribution  between  joint 
wrongdoers  does  not  apply  to  the  cases  of  principal 
and  agent,  where  the  agent  is  acting  in  conformity  with 
bis  principal's  instructions  and  has  no  reason  to  believe 
be  is  committing  a  wrongful  act.  Smith's  Merc.  Law, 
103,  Betts  V.  Qibbins.^  If  an  agent,  without  his  own 
defaalt,  has  incurred  loss  in  the  course  of  transacting 
tbe  bustness  of  his  agency,  or  in  following  the  instruc- 
tions of  his  principal,  he  is  entitled  to  compensation. 
D*Arcy  v.  Lyle,^  And  an  agent  who  commits  a  trespass 
or  other  wrong  to  the  property  of  a  third  person,  in 
^  management  of  the  affairs  of  his  principal,  if  at  tlie 

^%A,AB.SZ  «6Binn.441. 
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1353        time  he  had  no  knowledge  that  it  was  a  wrong,  but 
acted  bona  fide,  is  entitled  to  reimbursement  from  hif 
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against      principal  for  all  the  damage  he  sustains  thereby.    Ston 


Parks. 


on  Agency,  s.  339,  1  Araer.  Lead.  Cases  240.  If  tlw 
agent's  instructions  leave  him  a  discretionary  power 
the  law  requires  only  the  exercise  of  a  sound  and  pw 
dent  judgment,  and  if  a  loss  occurs  from  an  error  o 
judgment  in  the  agent  and  not  from  crassa  negligentia 
the  loss  must  fall  on  the  principal.  Burrill  v.  Phillips. 
The  character  of  the  business  in  which  the  plaintiff  wa 
engaged  was  such  that  a  great  deal  had  necessarily  t 
be  left  to  his  discretion.  It  was  impossible  that  h 
could  get  instructions  before  leaving  Saint  John,  t 
meet  all  the  contingencies  that  might  arise — ^it  coul 
not  be  foreseen  that  the  ship  would  meet  with  an  ace 
dent  in  launching ;  to  repair  her  at  the  Bend  before  th 
ebb  tide  was  impossible,  and  to  leave  her  there,  almos 
certain  destruction:  he  was  obliged,  therefore,  to  ac 
according  to  his  discretion,  and  he  did  what  he  consic 
ered  best  for  the  interests  of  his  employers — what  ha 
often  been  done  before,  and  what  the  usage  of  the  bus 
ness  sanctioned ;  and  having  done  so,  he  is  entitled  1 
indemnity.  3  Chitty's  Com.  Law  215.  This  principl 
is  not  aflfected  by  the  rule  against  contribution  amen 
wrongdoers,  which  Lord  Kenyon,  in  Merryweather 
Nixan,2  said  would  not  affect  cases  of  indemnity,  whei 
one  man  employed  another  to  do  acts  not  unlawful  i 
themselves.  That  rule  is  confined  to  cases  where  tl 
person  seeking  redress  must  be  presumed  to  have  know 
he  was  doing  an  unlawful  act.  Adamson  v.  Jarvis.'  Tha 
was  not  the  case  here.  But  suppose  the  plaintiff  wa 
wrong — that  he  did  not  exercise  sound  judgment  aiM 
prudence  in  towing  the  vessel  without  a  rudder;  stil 
the  defendants  having  recognized  and  adopted  his  ad 
and  taken  a  benefit  under  it,  have  made  themselvei 
liable;  for  their  subsequent  recognition  was  tantamonn 
to  a  previous  command.  Wilson  v.  Tummon,^  Princi 
V.  Clark,*^  Courcier  v.  Ritter.®  The  defendants'  dedai 
ations  also  shewed  that  they  had  adopted  the  plaintiff 
acts,  and  that  they  knew  they  were  the  parties  liaU 
for  any  injury  to  the  schooner.    It  is  contended,  ho^ 

^  1  Amer.  L.  Caws,  600.  «8  T.  R.  186. 

M  Binf^.  66.  «!  D.  <t  L.  513:  8.  C.  6  M.  A  Q. S 
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ever,  that  the  plaintiflP  is  estopped  by  the  record  in  the      1851. 
suit  of  M'Lellan  v.  Leavitt,  from  saying  that    he    was 


Pabks. 
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not  doing  an  illegal  act,  and  that  the  accident  happened      against 

without  any  default  or  negligence  on  his  part.       But 

though  it  may  be  an  illegal  act  as  between  the  plaintiff 

and  the  owner  of  the  schooner,  it  is  not  so  as  between 

the  plaintiff  and  defendants:    if  the  legal  phraseology 

of  the  declaration  could  operate  as  an  estoppel,  there 

would  be  an  end  to  the  doctrine  of  indemnity  between 

principal   and  agent.      As  to  the  damages  not  being 

proved — the  averment  in  the  declaration  is  sufficient  to 

cover  all :   it  states  that  he  incurred  large  expense,  and 

was  forced  and  obliged  to  pay  a  large  sum  of  money  for 

the  damages  and  costs,  and  to  get  his  discharge  from  the 

limits.    This  was  proved.     By  discharging  him  from  the 

arrest,  the  judgment  was  satisfied. 

Hazen,  Q.C.,  contra.  No  ease  can  be  found  where 
the  law  of  indemnity  has  been  applied  where  an  agent 
has  committed  a  wrongful  act  with  force — it  only 
applies  where  he  has  been  sued  in  case  or  trover,  and 
where  there  was  no  actual  forcible  wrong.  The  rule 
laid  down  in  Story  on  Agen.  s.  330,  is  that  an  agent  is 
entitled  to  reimbursement  from  his  principal  where  he 
has  incurred  loss  without  his  own  default,  as  where  he 
commits  a  wrong  to  a  third  party  "  without  any  know- 
"  ledge  or  suspicion  that  it  was  a  wrong."  But  this 
case  cannot  be  brought  within  that  principle.  How  can 
it  be  said  that  the  plaintiff,  in  towing  a  vessel  without 
a  mdder  in  the  harbour  in  the  middle  of  the  night,  did 
not  know  that  he  was  doing  wrong  ?  He  was  doing  an 
act  which  he  knew  would  endanger  the  lives  of  people 
navigating  the  Bay  of  Fundy,  and  for  which  he  might 
kave  been  indicted.  It  is  nothing  to  the  purpose  that 
Aipg  without  rudders  have  frequently  been  towed  into 
the  harbour  without  accident.  It  would  be  no  excuse 
tor  the  master  of  a  vessel  who  had  overloaded  her, 
whereby  loss  of  life  had  ensued,  that  he  had  frequently 
^one  so  before  without  accident.  The  question  in  all 
tteae  cases  is,  whether  the  agent  was  doing  an  act 
which  he  knew  might  produce  damage.  Adamson  v. 
JarFis.^    The  declaration  alleges  that  the  defendants 

^  4  Bing.  66. 
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1851       employed  the  plaintiff  in  a  business  which  was  hazard 
ous  and  dangerous  to  vessels  navigating  the  harbour 


c^J^  then  they  were  all  trespassers  together,  and  no  right  t( 
Parks.  indemnity  can  arise.  The  plaintiff  is  estopped  by  tht 
record  in  the  action  against  him  from  saying  that  hi 
was  not  a  wrongdoer  nor  guilty  of  negligence  in  navi 
gating  the  steamer.  If  the  record  proves  one  thinj 
stated  in  it,  it  must  prove  all.  The  declaration  in  thi 
case  also  admits  that  the  loss  of  the  rudder  increase 
the  risk  in  towing  the  ship.  Knowing  that,  it  was  th 
plaintiff's  duty  to  have  anchored  at  the  mouth  of  th 
river,  and  repaired  the  damage;  and  can  it  be  said  tha 
the  defendants,  upwards  of  one  hundred  miles  off,  ar 
to  be  affected  by  his  negligence,  as  a  necessary  con« 
quence  of  his  employment  ?  If  he  was  entitled  t 
indemnity,  why  did  he  resist  paying  for  the  injury  t 
the  schooner  ?  If  he  was  to  blame,  he  should  have  se 
tied  the  claim,  or  let  judgmtmt  go  by  default,  or  hav 
given  notice  to  the  defendants,  that  they  might  settl 
it,  as  their  indemnity  could  only  be  an  implied  on« 
The  declaration  does  not  aver  any  notice  to  the  defen< 
ants,  which  it  should  have  done.  If  this  was  a  case  < 
indemnity,  the  plaintiff  cannot  recover  for  the  time  1 
was  on  the  limits:  his  remaining  there  three  or  foi 
months  was  not  a  necessary  consequence  of  running  do? 
the  schooner.  The  principal  is  only  liable  for  such  loss 
and  damages  as  are  direct  and  immediate,  and  natural 
flow  from  the  execution  of  the  agency.  Story,  s.  Z4 
The  injury  here  is  too  remote.  Moore  v.  Adam,^  Pow< 
V.  Salisbury.^  The  words  of  the  declaration,  that  tl 
plaintiff  "  was  forced  and  obliged  to  pay  a  large  su 
*^  of  money,"  are  not  supported  by  proof  of  his  havii 
given  a  note  for  the  costs,  for  he  may  never  pay  the  not 
He  can  only  recover  the  amount  actually  paid.  Pritch 
V.  Boevey,^  Jones  v.  Lewis.*  The  judgment  is  not  sati 
fied  by  discharging  the  plaintiff  from  the  arrest.  Tl 
•  13  Vict.  c.  31,  s.  12,  alters  the  common  law  in  th 
respect. 

Cur.  adv.  vult. 
The  Judges,  differing  in  opinion,  now  delivered  the 
judgments  seriatim. 

» 2  Chit.  R.  198.  »  2  Y.  A  J.  891. 

» 1  C.  &  Mee.  775.  *9  DowL  148. 
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VTTLMOT,  J.    The  circumstances  which  have  given      ^gg* 

nse  "to  the  present  action  are  these.      In  November,  1846, '- — 

tJ\e  defendants  being  owners  of  the  steamer  Maid  of  J^^ 
"Brin,  whereof  the  plaintiff  was  master,  agreed  with  Parks. 
Messrs.  Salters  of  Saint  John,  to  tow  a  new  vessel  then 
about  being  launched,  from  the  Bend  of  the  Petitcodiac 
river  to  Saint  John.  The  plaintiff  proceeded  with  the 
steamer  to  the  Bend,  took  the  vessel  in  tow  immediately 
after  she  was  launched,  her  rudder  having  been  broken 
and  rendered  useless  in  launching,  and  continued  on  his 
course  to  the  harbour  of  Saint  John,  aQd  while  proceed- 
ing up  that  harbour  in  the  night,  the  towing  hawser 
came  in  contact  with  a  schooner  belonging  to  one 
M'Lellan,  and  capsized  her.  M'Lellan  thereupon 
brought  an  action  against  the  present  plaintiff,  and 
after  several  ineffectual  trials  succeeded  in  obtaining 
a  verdict  for  £50  damages,  for  which,  together  with 
^  38.  3d.  costs,  judgment  was  duly  entered,  and  on 
the  12th  March,  1850,  the  plaintiff  was  arrested  on  a 
capias  ad  satisfaciendum,  and  refusing  to  pay  the 
amount,  went  upon  the  limits  of  the  gaol  in  Saint  John, 
where  he  remained  for  about  four  months,  when  he  set- 
tled with  M'Lellan's  attorney  for  the  amount  of  the 
judgment,  and  then  brought  the  present  action  to  reim- 
bnrse  the  damages  he  had  so  sustained,  wherein  he  has 

i     obtained  a  verdict  for  £127. 

The  third  count  of  the  declaration  upon  which  the 

verdict  was  given,  after  reciting  the  facts,  avers  that 
the  towing  of  the  said  ship  in  the  month  of  November 
was  a  hazardous  business  attended  with  much  risk  and 
danger  to  the  said  steamer  and  the  master  and  crew 
liavigating  her,  and  also  to  other  ships  and  vessels  navi- 
gating the  said  river,  bay  and  harbour,  and  that  the 
towing  without  a  rudder  increased  the  danger,  hazard 
and  risk  of  the  voyage  to  other  ships  and  vessels 
aavigating  the  said  river,  bay  and  harbour,  and  that  the 
defendants,  well  knowing  the  premises,  in  consideration 
that  the  plaintiff  would  act  as  master  of  the  said  steamer 
OD  the  occasion,  promised  that  they  would  save  harmless 
and  indemnify  him  from  all  payments,  damages,  etc., 
which  he  might  incur  by  reason  of  such  hazardous  busi- 
ness, and  that  he,  confiding  in  such  promise,  took  the 
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1851.      vessel  in  tow  and  proceeded  with  all  convenient  can* 
and  speed  to  Saint  John,  and  while  proceeding  into  and 


Leavitt 

against      up  the  harbouF,  and  by  reason  of  the  vessel  having  no 
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rudder  and  without  the  fault  of  the  plaintiff  the  towing 
hawser  caught  the  masts  of  a  schooner  then  navigating 
the  said  harbour,  whereby  she  was  sunk,  etc.;  and  then 
follows  this  averment — "  that  the  said  plaintiff  did,  dur- 
•*  ing  the  said  voyage,  and  in  the  towing  of  the.  said  vessel 
*'  and  in  the  managing  and  conducting  of  the  said  bosi- 
*^  ness  of  the  said  defendants  with  reference  thereto,  us** 
**  all  proper  care,  .diligence  and  fidelity,  and  that  thesaM 
**  losses,  etc.,  to  which  he  was  subject,  etc.,  arose  from 
**  the  want  of  a  rudder  to  the  said  vessel  and  from  th< 
^'perils,  dangers  and  risks  incident  to  the  business! 
"  which  he  was  so  engaged  for  the  said  defendants,  an< 
'•  not  by  or  through  the  default,  misconduct,  or  want  o-  ^ 
"  skill  or  care  of  the  said  plaintiff.'' 

The  plaintiff  put  in  evidence  an  exemplification  of  th  ^^ 
judgment  recovered  against  him  by  M'Lellan,  and  als^^ 
proved  that  he  was  a  person  of  skill  and  discretion  as  ^^ 
master;  that  vessels  were  frequently  towed  into  thehar*^ 
hour  of  Saint  John,  and  from  one  part  to  another  of  th^ 
harbour,  without  a  rudder;  that  after  the  collision,  onc^ 
of  the  def(»ndants  in  conversation  on  the  subject,  attach 
ed  no  blame  to  him,  and  pending  the  proceedings  ir^ 
M'Lellan's  suit  one  of  the  defendants  said  if  Leavitt  wa^ 
cast  it  would  make  no  difference  as  thev  would  have  tc^ 
pay  the  loss.  It  also  appeared  that  the  defendants  haC^ 
no  knowledge  of  the  loss  of  the  ship's  rudder  until  afte^ 
the  collision. 

The  verdict  is  now  sought  to  be  set  aside  upon  th^ 
grounds  that  the  act  of  the  plaintiff  was  unlawful  an^ 
unauthoriz(»d.  by  the  defendants;  and  that  even  if  ai'  " 
thorized,  the  plaintiff  and  the  defendants  were  join^ 
wrongdoers,  and  that  therefore  the  plaintiff  has 
remedy  for  contribution. 

On  behalf  of  the  plaintiff,  it  is  contended  that  his  co 
duct  was  not  unlawful;  that  it  was  according  to  tl 
usage  at  the  port  of  Saint  John  to  tow  vessels  witho' 
rudders;  and  that  although  the  defendants  had  no  kno' 
ledge  of  the  loss  of  the  rudder,  and  did  not 
authorize  the  towing  the  vessel  in  that  state,  yet  th( 
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approval  of  the  plaintiff's  conduct  was  equivalent  to  a      1851. 
previous  authority,  and  was  such  an  adoption  of  his  acts 
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as  to  render  them  liable  to  indemnify  the  plaintiff.  against 

It  becomes  therefore  necessary  to  determine  in  the  first 
place,  whether  the  conduct  and  proceedings  of  the  plain- 
tiff which  resulted  in  the  collision,  were  unlawful. 

The  plaintiff  himself  describes  the  business  of  towing 
in  the  month  of  November  as  attended  with  much  risk 
and  danger  to  ships  and  vessels  navigating  the  bay  and 
harbour,  and  that  such  risk  and  danger  were  increased 
by  towing  a  vessel  without  a  rudder;  and  I  may  add  that 
such  risk  and  danger  were  greatly  increased  by  the  un- 
necessary act  of  entering  the  harbour  in  the  night  time. 
The  harbour  of  Saint  John  is  as  much  a  highway  as  the 
liver,  and  should  be  navigated  with  proper  care  and  cau- 
tion, and  not  in  so  heedless  a  mjinner  as  to  endanger  life 
and  property.    It  is  said  by  Parke,  B.,  in  Regina  v.  Tay- 
lor,*   that   "  those   who   navigate   a   river    improperly, 
'*  either  by  too  much  speed  or  by  negligent  conduct,  are 
''as  much  liable,  if  death  ensues,  as  those  who  cause  it 
'*  on  a  public  highway  either  by  furious  driving  or  by 
'*  negligent  conduct;"  and  I  am  clearly  of  opinion  from 
tlie  plaintiff's  own  shewing,  that  had  life  been  lost  in 
eonsequence  of  the  collision,  he  would  have  been  guilty 
o:f  manslaughter.     Walker's  case,^  Grout's  case.^    In  1 
Elast's  P.  C.  231,  it  is  said,  "  There  are  many  acts  so  heed- 
less and  incautious  as  necessarily  to  be  deemed  unlaw- 
ful and  wanton,  though  there  may  not  be  any  express 
intent  to  do  mischief,  and  the  party  committing  them, 
and  causing  death  by  such  conduct,  will  be  guilty  of 
manslaughter;"  and  it  must  be  borne  in  mind  that  the 
Q-ct  does  not  become  unlawful  by  relation  only  after  life 
5»  lost,  but  being  In  itself  unlawful,  the  taking  of  life 
thereby  is  manslaughter. 

But  it  may  be  said,  that  many  ordinary  pursuits  and 
occupations  are  always  attended  with  risk  and  danger 
^0  life  and  property,  and  yet  they  cannot  be  deemed  un- 
'^^ful.  This  is  admitted:  and  therefore  in  following 
^^y  such  business  the  greater  care  and  attention  are  re- 
fl'ilr^,  and  the  ordinary  and  unavoidable  danger  should 

>»  O.  ft  P.  672.  M  0.  ±  P.  820.  »0.  A  P.  629. 
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1851.      ^^t  be  increased  by  the  negligence  or  daring  of  the  pe 

' sons  engaged  therein:   if  it  be,  such  conduct  is  unlawfn 

<ii/ainst  The  driving  of  a  steamboat  or  a  locomotive  is  a  lawf i 

*ARKB.      business;  but  if  in  either  case  an  explosion  should  resu 

from  the  manifest  negligence  or  imprudence  of  the  en| 

neer,  his  conduct  would  be  unlawful,  and  if  life  wei 

lost,  he  would  be  guilty  of  manslaughter. 

The  riding  of  a  horse  upon  a  public  highway  is  a  la' 
ful  act;  yet  "  if  a  person  having  an  unruly  horse  ric 
**  him  amongst  a  crowd  of  people,  and  death  ensue  fro 
''  the  viciousness  of  the  animal,  and  it  appears  clear 
^'to  have  been  done  heedlessly  and  incautiously  onl 
^^  and  not  with  an  intent  to  do  mischief,  the  crime  W2 
^'  be  manslaughter."    Russel  on  Crimes  636. 

The  discharging  of  a  gun  or  a  pistol  is  a  lawful  ad 
yet  '^  where  a  gentleman  came  to  town  in  a  chaise,  ani 
"  before  he  got  out  of  it  fired  his  pistols  in  the  streel 
^^  which  by  accident  killed  a  woman,  it  was  ruled  man 
"  slaughter,  because  the  act  was  likely  to  breed  dangei 
**  and  manifestly  improper."    Burton's  case.* 

Throwing  a  stone  or  shooting  an  arrow  are  lawfn 
acts;  yet  "if  a  man  knowing  that  people  are  passin: 
'*  along  the  streets,  throw  a  stone  or  shoot  an  arrow  ove 
"  a  house  or  wall,  and  a  person  be  thereby  killed,  thi 
'*  will  be  manslaughter,  though  there  were  no  intent  to  d 
"  harm  to  any  one,  because  the  act  itself  was  unlawful. 
1  Hale  475,  1  Hawk.  85. 

From  these  and  other  like  authorities  which  might  b 
cited,  I  am  clearly  of  opinion  that  the  ccmduct  of  th 
plaintiff  in  towing  the  vessel  at  the  time  and  in  the  man 
ner  alleged  and  proved,  was  unlawful,  and  therefore  h 
is  not  entitled  to  recover  in  the  present  action  even  i 
the  defendants  had  been  present  and  directed  the  pre 
ceedings.  For  in  such  a  case  the  plaintiff  must  be  pre 
sum^  to  have  known  that  he  was  doing  an  unlawful  act 
and  it  is  said  by  Best,  C.J.,  in  Adamson  v.  Jarvis, 
"From  the  authorities  as  well  as  from  reason,  jnstic 
"  and  sound  policy,  the  rule  that  wrong  doers  canno 
*'  have  redress  or  contribution  against  each  other,  is  coi 
"  fined  to  cases  where  the  person  seeking  redress  mas 
*'  be  presumed  to  have  known  that  he  was  doing  an  un 

1 1  strange  481.  >  4  Bing.  66. 
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"*'  lawful  act,"  and  in  such  case  no  subsequent  ratification      1851. 
-could  avail,  for  "  if  the  act  of  the  agent  was  in  itself 


«< 
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unlawful  and  directly  injurious  to  another,  no  subse-      against 


"*^  quent  ratification  will  make  the  principal  a  trespasser. 
t>  Greenlf.  Evid.  s.  68. 

The  dangerous  usage  which  is  said  to  exist  at  Saint 
«7olin,  of  towing  vessels  without  rudders,  can  receive  no 
sanction  in  a  Court  of  law,  and  cannot  therefore  avail 
^n>i:hing  to  the  plaintiff  in  the  present  case. 

But  upon  another  ground  I  entertain  a  strong  opin- 
ion against  the  right  of  the  plaintiff  to  recover  in  this 
action.  The  losses  now  sought  to  be  reimbursed  were 
manifestly  incurred  by  his  negligence  while  acting  as 
sigent  for  the  defendants,  as  seen  by  the  record  in 
3I'Lellan's  case,  and  it  is  a  well  established  principle 
^hat  an  agent  is  not  entitled  to  reimbursement  from  his 
principals  if  the  loss  he  has  sustained  has  been  incurred 
through  his  negligence  or  default.  Story  on  Agen.  s. 
S39,  Capp  V.  Topham,^  Smith's  Merc.  Law,  55. 

The  verdict  in  M'Lellan's  case  is  general  upon  the 

"whole  declaration,   the   first   count  of   which   charges 

I^eavitt  with  "  so  negligently,  ignorantly,  unskilfully,  and 

*  improperly  conducting  himself  in  and  about  the  tow- 

^*ing,  etc.,  that  the  schooner    was  sunk;"    and  in  the 

ssecond  count  it  is  alleged  that  Leavitt  "  took  so  little 

^  *  and  such  bad  care  of  the  said  steamboat,  and  conducted 

^"^and  managed  the  towing,  etc.,  so  negligently,  unskil- 

^*  fully  and  improperly,  that  the  said  steamboat  by  and 

^^  through  the  carelessness,  misdirection  and  mismanage- 

-^*  ment  of  the  said  defendant,  then  and  there  with  great 

^*  force  ran  foul  of  the  schooner,  by  means,"  etc.;  while 

"tile  declaration  in  the  present  case  alleges  that  the  loss 

'*  Was  not  sustained  by  or  through  the  default,  miscon- 

'*  dnct,  on  want  of  skill  or  care  of  the  plaintiff."    This 

letter  allegation  is  therefore  not  wholly  irreconcilable 

'^th  the  record  in  M'Lellan's  case,  but  is  directly  dis- 

P^'OTed  thereby;  and  it  is  quite  impossible  for  me  with 

^^ift  record  in  my  hand,  to  hold  that  the  loss  now  sought 

^^  be  reimbursed,  was  not  sustained  by  the  negligence 

'^'^^l  default  of  the  plaintiff. 

an  agent  after  being  mulcted  in  damages  for  his 

'BEaat.  892. 
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•1861.      neg^ligent  conduct,  could  turn  round  and  claim  indemnity 
from   hiB  principal,  and  in    an    action    therefor    were 
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against  allowcd  to  disprove  the  neglifirence  of  which  he  had  been 
before  convicted,  it  would  open  a  door  to  collusion,  and 
expose  the  principal  to  great  injustice. 

But  it  is  contended,  that  the  approval  of  the  plain — 
tiff's  conduct  in   this  case    by    the    defendants  wouldlL 
make  them  liable  in  this  action.     I  cannot  agree  in  thi^» 
view.     None  of  the  cases  referred  to  by  the  text  writers 
in  support  of  the  doctrine!  of  adoption  by  a  principal , 
are  analojijous  to  tlu*  pres>(  nt,  and  I  am  of  opinion  that~ 
the  verbal   dc^clarations  of  the  defendants,  which  are 
relied  upon  as  indicating  their  adoption  and  approva/ 
of  the  plaintiff's  conduct,  are  insufficient  to  support  the 
promise  to  indenmify  as  set  out  in  the  declaration  in 
this  case. 

I  am  therefore  of  opinion  that  the  rule  for  a  new 
trial  should  be  made  absolute. 

STREET,  J.  (after  stating  the  facts  of  the  case)  said- 
There  was  no  stipulation  in  the  agreement  between  the 
defendants  and  Saltc^r  to  provide  for  any  accident  that 
might  occur,  nor  was  anything  said  about  a  radder, 
and  therefore  when  the  accident  occurred  in  launching 
the  vessel,  the  plaintiff,  having  no  instructions  from  his 
employers  to  meet  such  an  emergency,  was  left  to  his 
own  discretion  either  to  tow  the  vessel  to  Saint  John 
without  a  rudder  or  to  leave  her  at  the  Bend.  To  have 
done  tlie  latter  would,  it  api)ears,  have  been  almost 
total  destruction  to  the  vessel;  he  therefore  took  her 
in  tow  and  brought  her  safely  to  Saint  John,  and  so 
performed  the  senice  he  was  employed  in,  and  the 
defendants  received  the  payment  for  it. 

The  record  of  the  judgment  recovered  against  the 
plaintiff  by  M'Lellan,  the  owner  of  the  schooner,  shewf 
that  the  plaintiff  in  that  action  charged  the  preaent^^^znt 
plaintiff  with  a  want  of  due  care  and  diligence  in  navi--^^^ri- 
gating  the  steamer,  by  means  of  which  the  injury  t<^-i^"to 
the  schooner  was  occasioned;  but  it  did  not  appear  tha  M'^mJit 
any  evidence  of  negligence  was  given  on  either  of  tlL^cdie 
trials,  except  the  fact  of  towing  the  ship  without  a  na^jand- 
der,  and  bringing  her  into  the  harbour  in  the  night, 
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in  this  action  there  was  no  evidence   of  any    want  of      1851. 
skilly  care  or  caution  on  the  part  of  the  plaintiff  in  the 


t:he  towing  the  ship  without  a    rudder    and    bringing 
Tier  in  at  night  is  to  be  deemed  such,  so  as  to  relieve 
-the  defendants  from  their  implied  liability  over  to  him 
:^or  the  loss  that  he  was  so  compelled  to  pay;   and  had 
"tihe  defendants  as  soon  as  they  were  aware  of  the  cir- 
<?uinstances,  disapproved  of  what  he  had  done  in  this 
:M'espect,  as  beyond  the  line  of  his  duty  as  their  agent, 
sind  declared  that  he  should  bear  the  loss  himself,  I 
^should  have  held  under  such  circumstances  there  was 
no    liability   in   them   to    indemnify,    not  only  for  the 
^idditional  risk  he  ran,  but  also  that  the  nature  of  the 
accident  was  a  casualty  which  did  not  naturally  flow 
:^rom  the  execution  of  the  agency,  but  an    accidental 
occurrence  remote  from  it.       But  it  appears  that  after 
"the  accident    happened,  the    defendants,  with    a    full 
IvDOwledge  of  all  the  circumstances,  approved  of  what 
TIk-  plaintiff  had  done,  and  adopted  his  acts,  and  this 
too  pending  the  action  of    M'Lellan    against    him    for 
damage,  admitting  their  own  liability  as  the  principals 
for  the  loss,  if  any  one  were  liable,  and  added  that  if 
M'Lellan   recovered  against   the  plaintiff,   they   would 
have  to  pay,  thus  admitting  the  accident  to  be  caused 
l)y  the  execution  of  the  agency.    This  puts  the  defend- 
ants in  the  same  situation  as  if  they  had  directed  the 
plaintiff  to  tow  the  ship  down  without  a  rudder  after 
she  had  lost  it,  and  to  bring  her  into  the  harbour  at  the 
time  he  did;  for  the  rule  of  law  on  this  subject  as  laid 
down  in  Story  on  Agency,  s.  239,  is  "That  where  the 
"principal  upon   a  full   knowledge  of  all  the  circum- 
"  stances    of   the   case   deliberately    ratifies   the    acts, 
"doings  or  omissions  of  his  agent,  he  will  be  bound 
^'thereby  as  fully  to  all  intents  and  purposes,  as  if  he 
"had  originally  given    him    direct    authority    in    the 
"premises  to  the  extent  which    such   acts,    doings   or 
"  omissions  reach." 

There  were  two  points  left  to  the  jury  by  the  l-^nmod 
Judge  who  tried  the  cause.  He  directed  them  to  say 
(if  they  found  for  the  plaintiff)  upon  which  of  those 
points  they  founded  their  verdict.    Ist.  That   if   they 
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I)€*rformance  of  the  service  he  was  employed  m,  unless      wjaiTut 
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I85I.      thought  the  plaintifif  in  the  transaction  used  ordinary 

— care  and  skill,  thev  should  find  for  him  on  that  CTOund. 

mgaiTut  2d.  If  they  did  not  find  for  him  on  that  ground,  yet  if 
they  were  satisfied  from  the  evidence,  the  defendants 
had  approved  of  and  adopted  the  actc^  of  the  plaintiff 
as  done  in  the  proper  discharge  of  his  employment,  then 
they  should  find  for  him  on  that  ground;  and  under  this 
charge  the  jury  found  their  verdict  for  the  plaintiff  upon 
the  second  point:  thus  finding  the  fact  of  the  defend- 
ants' ratification  and  approval  of  what  the  plaintiff 
had  done,  and  putting  out  of  the  question  any  supposed 
want  of  care.  But  allowing  this  to  be  so,  it  is  still  con- 
tended that  the  employment  in  question  in  which  the 
plaintiff  was  engaged  as  the  servant  and  agent  of  the 
defendants  was  illegal;  and  if  so,  that  destroys  any  im- 
plied' indemnity  on  the  part  of  the  defendants,  on  the 
general  rule  that  there  can  be  no  contribution  or  indem- 
nity between  wrongdoers,  and  that  no  ratification  by 
the  principal  of  the  acts  of  the  agent  in  such  trans- 
actions can  render  the  principal  liable  to  the  agent.  I 
admit  the  correctness  of  this  rule,  but  I  cannot  concur 
in  its  application  to  this  case.  In  the  first  place,  the 
transaction  itself,  to  destroy  the  implied  indemnity  of 
the  principal,  must  be  clearly  illegal;  and  in  the  next 
place,  the  agent,  when  he  enters  into  it,  must  be  aware 
that  it  is  so.  Lord  Denman,  in  the  case  of  Betts  v. 
Gibbins,^  says,  "  Where  one  party  induces  another  to 
"  do  an  act  which  is  not  legally  supportable,  and  yet  is 
"not  clearly  in  itself  a  breach  of  the  law,  the  party 
"  so  inducing  shall  be  answerable  to  the  other  for  the 
"  consequences."  So  the  case  of  Fletcher  v.  Harcot,'^ 
cited  by  Lord  Denman  in  the  above  case,  and  recognized 
by  him  as  law,  he  says  "  Shews  that  there  may  be  an  in- 
"  demnity  between  wrongdoers,  unless  it  appears  that 
"they  have  been  jointly  concerned  in  doing  what  the 
"  party  complaining  knew  to  be  illegal."  The  act  done 
in  that  case  (His  Lordship  adds),  "was  a  very  strong 
"  one,  yet  though  it  turned  out  to  be  entirely  wrong, 
"the  indemnity  was  allowed."  Then  apply  this  doc- 
trine to  the  present  case.  Suppose  the  fact  of  towing 
a  ship  by  a  steamboat  from  the  Bend  of  the  Petitcodiac 

12  A.  &E.  76.  •'»Hufetoa65. 
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4own  to  and  into  the  harbour  of  Saint  John  without  a      jgg^ 
nidder,  is  not  (when  the  danger  and  risk  attending  it 


is  inquired  into),  for  that  reason  legally  supportable,      against 


yet  it  is  in  itself  so  clearly  a  breach  of  any  law,  that 
the  plaintiff  must  have  known    it  to  be  so  when   he 
entered    upon   the   service?     I    cannot    look    upon    it 
a«  such.      The  towing  of  ships   down    rivers,    and    in 
the  Bay  of    Fundy,  and    into    the    harbour    of    Saint 
John,  by    steamers,  has    long    been  the  practice    and 
D«age    of   the    shipping    trade    of    the  Province,  and 
tte  evidence  shows  that  it  has  been  usual  to  do  so  both 
^th  and  without  rudders,  which  must  always  be  at- 
tended with  some  degree  of  danger  and  risk,  more  or 
'C8«^  according  to  the  places  from  whence,  and  to  which, 
tie  ships  are  to  be  taken,  and  the  season  of  the  year  in 
'^Ii^ich  the  service  is  performed;   but  they  are  the  dan- 
ge-r*  and  risks  attendant  upon  that  particular   mode 
of     carrying  on  the  shipping  business  in  this  country, 
aa^  the  legality  of  it  has  never  before  been  questioned, 
tli^^-t  I  have  heard,  though  it  has  been  practised  for 
^XLSkjij  years,  and  I  doubt  if  it  ever  entered  the  mind  of 
one  before,  that  it  was  a  breach  of  any  law,  and  I 
of  no  law  against  it.     It  is  true,  the  common  law 
^"S^uires  that  parties  engaged  in  it  shall  use  due  and 
ordinary  skill,  care  and  caution  to  prevent  accidi^nt  or 
ittjury  to  others;    and  if  they  do  not,  then  they  are 
^"^■werable  for  the  consequences  in  a  civil  action  for 
^^^nage  to  property,  or  criminally  perhaps  when  life  is 
■^cpiflced;   but  the  same  rule  holds  in  all  other  trans- 
f^ons  in   life — not  because  the  transaction   itself  Is 
"^«gal,  but  because  the  accident  has  arisen  from  want 
*  due  care  or  skill  in  the  performance  of  the  service; 
*^d  in  such  case  the  party  actually  in  fault  is  the  one 
I^ii  whom  the  law  ultimately  throws  the  loss,  whether 
?|^cipal  or  agent.    Now  in  this  case  all  the  evidence 
^^aks  in  the  highest  terms  of  the  plaintiff's  diligence, 
*^^  and  skill  in  transacting  the  business:    he  kept  a 
5j^^Hi  look-out  himself  in  going  into  the  harbour,  and 
^    ^oon  as  he  discovered  the  injured  vessel  he  did  all 
^l^t  conld  be  done  to  avoid  the  collision.    The  want  of 
1^  ^Mer  to  the  ship  added  no  doubt  to  the  difficulty; 
j*  *  I  look  upon  It  only  as  one  of  those  casualties  very 
^Ole  to  happen  among  shipping   in   the   harbour   of 
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1861.       Saint  John,  where  the  tide  runs  so  strong  and  nneqiu 
in  different  places,  and  which  cannot  always  be  pn 
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against      vided  against  even  with  the  greatest  care;  and  this  ver 
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accident  might  have  happened  even  if  the  ship  had 
rudder.  Suppose  no  accident  had  occurred,  and  tt 
ship  had  been  brought  safe  into  the  harbour — could  tl 
defendants  have  legally  resisted  the  payment  to  t3 
plaintiff  of  his  wages  for  performing  the  service  ? 
the  transiiction  was  illegal,  they  could:  but  I  think 
would  have  been  a  matter  of  much  astonishment,  t 
lawyers  even,  as  well  as  to  others,  if  the  defendant 
had  attempted  to  resist  the  payment  of  his  wages  upoi 
any  such  ground.  By  the  same  rule,  Messrs.  Salteri 
might  have  refused  to  pay  the  defendants  the  £90  fo 
bringing  the  ship  down,  after  the  service  was  pei 
formed,  on  the  ground  that  the  contract  was  illegal,  fo 
clearly  they  or  thein  agents  at  the  Bend  were  parti€ 
to  bringing  the  ship  on  without  a  rudder  after  it  wa 
broken;  and  if  this  was  a  breach  of  the  law,  the  agre 
ment  to  pay  the  £90  could  not  have  been  enforced.  ] 
is  true  the  plaintiff  in  his  declaration  has  given  a  hig 
coloring  to  the  dangers  and  risks  attendant  upon  sue 
business,  but  he  has  described  the  service  he  had  t 
pei-form  truly,  as  proved  by  the  evidence,  and 
that  act  was  not  in  itself  illegal,  the  mere  descriptio 
in  the  record  of  the  dangers  attending  it  would  n< 
make  it  so;  and  in  deciding  upon  the  legality  or  illega 
ity  of  the  act,  we  must  be  governed  by  that  which  Wi 
proved.  The  statements  in  the  declaration  appes 
rather  for  the  purpose  of  enhancing  the  value  of  tl 
plaintiff's  services  and  to  show  that  an  accident  migl 
occur  in  such  a  business  without  any  fault  or  want  < 
skill  in  him,  and  this  may  be  the  case  in  many  branch^ 
of  business  carried  on  in  various  parts  of  the  worl 
which  are  not  only  legal  but  in  some  cases  necessai 
for  the  wants  of  mankind,  and  when  an  accident  doi 
occur  therein,  the  question  of  liability  does  not  tui 
upon  the  legality  of  the  business  out  of  which  the  ac^ 
dent  arose,  but  upon  the  extent  of  care,  skill  ai 
caution  used  in  carrying  it  on.  So  in  this  case,  onle 
there  is  some  express  law  to  make  the  busineag  of  to>^ 
ing  ships  without  rudders  either  in  the  Bay  of  Fo&4 
or  the  harbour  of  Saint  John  illegal,  I  cannot  see  ho 
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a  contract  to  perform  such  a  service  can  be  deemed  null       1851. 
and  void  for  illegality.    Of  course  the  party  who  under-     ^ka^^ 
takes  to  do  it  must  use  all  due  care  and  skill,  and  take      gainst 
the  risk  of  the  dangers  attendant  upon  it;  and  in  this 
case,  if  the  mere  bringing  in  the  ship  in  the  night  with- 
out a  rudder  was  in  itself  a  want  of  proper  caution  in 
the  opinion  of  a  jury,  the  party  injured  by  it  would  be 
entitled  to  recover,  and  did  recover  it  would  seem,  upon 
the  jnry  taking  that  view  of  it,  not  because  the  towing 
the  ship  into  the  harbour  without  a  rudder  was  in  itself 
illegal,  but  because  the  time  at    which    it    was   done 
showed  a  want  of  due  caution  in  performing  the  ser-  • 

vice.    But  if  the  principal  either  directed   or  author- 
ised, or  afterwards  approved  of  its  b(*ing  done  at  that 
time,  he  surely  is  liable  to  the  agent  for  the  loss,  under 
the  implied  indemnity.       It  is  not  the  mere  risk  and 
*^iiger   attending   any   particular   mode   of    travelling 
either  by  water  or  land,  that  makes  the  act  illegal  in 
^^^  absence  of  any  express  law  against  it.    The  pro- 
f^^'Hng   a    steamboat    by   a    high    pressure    engine    is 
allowed  to  be  attended  with  great  danger  and  hazard 
"^th  to  life  and  property,  and  in  some  countries,  where 
l^^ple  are  reckless  enough  to  do  it,  it  has  been  found 
fiec^ggary  to  prohibit  it  by  legislative  enactment,  be- 
^■^^se  without  such  a  law  it  could  not  be  prevented  or 
P^mshed  as  illegal.       So  in  all   locomotive  carriages 
^"^re  is  danger  and  risk,  without  grejit  care  and  caution 
^^    prevent  accident;    but  thii9  does  not  make  the  run- 
^^^U  them  illegal.    The  rule  which  destroys  the  implied 
I'^^^mnity  between  principal  and  agent,  appears  to  me 
'^Oin  all  the  authorities,  to  apply  only  to  cases  of  con- 
tracts or  agreement,  to  do  acts  which  in  themselves 
^'^^  clearly  unlawful,  and  are  known  to  be  so  by  the 
P^ity  employed  to  do  them,  so  as  to  make  him  know- 
^firly  a  wrongdoer — o,  particeps  criminis  in  the  wrong- 
^^l  act;   and  as  I  cannot   look    upon   the   plaintifif   as 
"^^ading  in  that  situation  in  this  transaction,  I  think 
^^   is   entitled    to   recover    from    the   defendants   the 
**noniit  of  the  loss  he  actually  sustained,  which  I  think 
^Q«t  be  confined  to  the  amount  of  the  damages  and 
fj****  fecovered  in  M'Lellan's  action  against  him,  that 
^  ^88  Ss.  8d.;  for  nothing  appears  either  in  evidence 
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1861       ^^  ^^  ^^^  record  to  show  any  necessity  for  his  going  to 
prison  on  the  execution.    On  the  contrary,  the  evidence 

Lkavfit 

againat  shews  that  he  had  funds  at  the  time  in  the  hands  of  the 
Parks.  defendants,  more  than  sufficient  to  satisfy  the  amount^ 
if  he  had  chosen  to  apply  them  to  that  purpose,  and 
that  those  funds  remained  there  until  they  were  paid 
into  Court  by  the  defendants  in  this  action.  His  going 
to  prison  therefore  appears  to  have  been  a  voluntary 
act  on  his  part,  and  he  is  not  entitled  to  damages  for 
the  time  he  remained  there;  but  I  think  he  i^  entitled 
to  the  whole  amount  of  the  execution,  for  though  he 
«  only  paid  the  damages,  £50,  yet  in  giving  his  note  to  the 

attorney  for  the  costs,  he  thereby  satisfied  the  execu- 
tion, and  is  liable  to  be  called  on  at  any  time  for  pay- 
ment of  the  note,  if  not  already  paid.  If  therefore  the 
plaintiff  will  consent  to  reduce  the  amount  of  the  ver- 
dict to  £83  3s.  3d.,  my  opinion  is  that  it  should  stand  for 
that,  and  the  rule  for  a  new  trial  be  discharged  ; 
otherwise  there  should  be  a  new  trial  on  this  ground. 

PARKER,  J.  I  am  sorry  not  to  be  able  to  agree  with 
my  Brother  Street  on  this  occasion,  but  after  a  careful 
consideration  of  all  the  cases  both  English  and  Ameri- 
can that  I  could  find  at  all  applicable,  I  have  come — and, 
it  may  be,  rather  reluctantly — to  the  conclusion,  that  no 
legal  right  to  indemnity  exists  in  the  present  case. 

The  general  rule  that  there  is  neither  contribution 
nor  indemnity  between  wrongdoers  has  certainly  been 
limited  and  qualified  in  various  cases,  beginning  with 
that  of  Fletcher  v.  Harcot.^  It  is  unnecessary  to  go 
through  them  for  the  purpose  of  pointing  out  the  dis- 
tinctions. I  can  find  no  case  where  the  exception  has 
been  allowed  or  recognized  under  circumstances  like 
those  we  have  now  to  deal  with. 

The  American  cases  cited  from  1  Hare  &  Wallace  !>. 
C.  702  to  724,  have  been  much  pressed  by  the  plaintiff? 
counsel.  That  of  Darcy  v.  Lisle,  decided  in  the  Supreme 
Court  of  Pennsylvania  in  1813,  was  the  most  relied  on, 
but  the  circumstances  of  that  case  were  very  peculiar. 
Both  that  and  Bradford  v.  Kimberley  are  very  distin- 
guishable from  the  case  before  us,  the  circumstance? 
of  which  are  the  following.  A  recovery  has  beai  had 
against  the  plaintiff  as  master  of  a  steamer,  and  the 
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Injury  for  which  he  has  been  compelled  to  make  com-       i86l, 
pensation,  and  now   seeks  indemnity  against   his  em- 

Lkavitt 

ployers,  the  owners  of  the  steamer,  was  caused  by  the      afjaitMt 
dangeroos  and  improper  mode  of  using  the  navigation       i*arks. 
of  the  harbour  of    Saint   John,    a   navigable    common 
Mghway  of  which  the  injured  party  was  at  the  time  in 
the  lawful  and  proper  enjoyment,  and  had  the  same 
right  thereto  as  these!  parties;   and  there  could  be  no 
t-ouree  of  navigation,  and  so  being  contrary  to  public 
<?oubt  that,  if  free  from  blame  himself,  he  was  entitled 
to  recover  for  the  damage  he  sustained,  either  against 
the  present  plaintiff  as  master,  or  the  defendants  as 
O'^ners.    His  small  vessel  was  sunk  and  lost  by  a  col- 
lision which  he  could  not  have  been  prepared  to  expect, 
'^or  to  have  guarded  against  by  any  ordinary  precau- 
tion.   Now  admitting  that  the  plaintiff  was  a  skilful 
^-Od  experienced  navigator,  and  that  he  used  the  utmost 
^^^.re  and  watchfulness  that  any  mariner  could  do  who 
"^^culd  choose  to  run  the  chance  of  encountering  other 
"^^ssels  in  entering  the  harbour  at    such    a   time   and 
^^Tider  such  circumstances,  still  it  cannot  be  denied  that 
^lie  act  was  one  of  great  hazard  and  danger  to  other 
X^^reons  who  might  be   using  the  navigation.     Indeed 
^iie  plaintiff's  own  allegation  in  the  declaration  is  "  that 
it  was  a  hazardous  business,  attended  with  much  risk 
and  danger  to  the  said  steamer  and  the  master  and 
crew  navigating  her,  and  also  to  other  ships  and  ves- 
sels navigating  the  bay  and  harbour."    He  derives  the 
^^plied  right  to  indemnity  from  the  hazard  and  danger 
^^  part  of  the  contract  between  him  and  his  employers, 
-^ow  it  is  not  averred,  nor  has  it  been  contended,  that 
^Ais  hazard  and  risk  were  less  known  to  the  plaintiff 
^iian  to  the  defendants,  or  that  there  was  any  conceal- 
ment or  misrepresentation  on  the  point.    The  facts  and 
^angers  were  equally  knowm  to  both;   or  if  either  can 
^  supposed  to  have  better  knowledge  or  means  of  know- 
'^e  than  the  other,  it  would  be  the  master,  whose  pro- 
*es8ion  required  such  knowledge,  and  who  had  full  ex- 
perience, and  who  if  he  chose  to  engage  in  it,  must  be 
^Midered  as  voluntarily  taking  the  consequences  of  it. 
In  all  the  cases  coming  within  the  exception  to  the 
toeral  rale  as  to  indemnity  or  compensation  between 
I  ^  ^feasors,  there  has  either  been  a  misinformation  or 
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1851.      concealment  of  facts,  or  an  absence  of  personal  pa 
Ljavitt     P^^^^^»  ^r  the  wrongful  act  has  been  of  a  private  na 
against      but  here  there  was  full  knowledge,  personal  acting. 
the  wrongful  act  which  caused  the  damage  was 
public  nature,  and  one  which  I  must  incline  to  i 
with  my  Brother  Wilraot,  on  the  authorities  of  Wal 
casc,^  Knight's  case,^  Grout's  case,^  and  on  the  ge 
principles  laid  down  in  1  East's  P.  C.  262,  Foster's 
2G2,  and  Koseoc^'s  Or.  Evid.  G88,  would  have  subj« 
the  plaintiff  to  the  charge  of  manslaughter  had  a] 
the  crew  of  the  injured  vessel  been  drowned  at  the 
Let  us  for  a  moment  consider  what  the  nature  o 
business  was  that  led  to  the  damage.    The  damage 
caused  by  the  plaintiff's  towing  a  new  ship  into  the 
hour  in  the  middle  of  the  night,  which  ship  being 
out  a  rudder,  could  not  be  guided  herself,  and  wai 
under  suflScient  control  of  the  towing  steamer, 
that  the  towing  of  a  ship  without  a  rudder  in 
time  and  place  was  improper,  unless  proceeding 
unavoidable  necessity  cannot,  I  think,  be  doubte 
tending  to  increase  much  the  ordinary  risks  of  na 
tion.     Had  the  loss  of  the  rudder  of  the  ship  been  a 
by  any  perils  of  the  seas,  and  there  were  any  imx>e 
necessity  for  bringing  her  forthwith  up  into  the  har 
the  case  might  be  different;   the  disabled  state  o 
ship  might  be  considered  inevitable;    but  the  necc 
in  this  case  was  sought  to  be  made  out  from  the  ; 
liar  circumstances  of  the  place  where  the  ship  was 
and  the  season  of  the  3'ear,  which  required  that  the 
should  be  taken  in  tow  by  the  steamer  as  soon  ai 
was  launched,  and  brought  down  the  bay  and  int< 
harbour,  whether  in  a  fit  state  or  not  for  such  a  na 
tion.    Now,  that  it  might  be  very  advantageous  or 
venient  to  the  owner  of  the  new  ship  and  the  own 
the  steamer  that  all  this  haste  should  be  made,  is 
probable:   one  might  engage  a  steamer  at  a  less 
and  the  other  so  employ  her  to  more  advantage, 
without  interfering  with  her  ordinary  engagemaits 
all  this  would  afford  no  defence  if  damage  thereb 
enrred  to  a  third  person.    If  such  consequences  n 
ensue,  they  should  be  foreseen  and  guarded  against 

UO.  AP.  320.  >  Lewin  C.  C.  168.  •  6  C.  ^fe  P.  6S 
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this  could  not  be  done,  I  should  say  it  was  an  unsuitable      1861. 

place  or  season  for  launching  ships.     Supposing,  how- — 7 

ever,  that  the  towing   the   ship   down  the  bay  to   the      against 

Parks 

entrance  of  the  harbour  might  be  done  without  extra- 
ordinary risk,  which  is  however  contrary  to  the  plain- 
tifPg  allegation,  there  was  certainly  more  than  ordinary 
risk  in  bringing  her  into  the  harbour  in  the  night  in  her 
nnmanageable  state.    The  evidence  doe    not  shew  any 
absolute  necessity  for  this.     So  far  as  the  interest  of 
the  owners  of  the  ship  and  steamer  were  concerned,  it 
might  be  very  well  if  that  alone  were  to  be  considered, 
and  some  risk  might  doubtless  have  attended  the  anchor- 
ing at  the  entrance  of  the  harbour,  but  the  plaintiff 
might  very  well  say  to  the  owner  of  the  ship  if  such 
happened,  the  fault  was  yours  not  mine — the  state  in 
which  you  delivered  the  ship  to  me  rendered  it  neces- 
sary for  me  to  run  this  risk  to  your  property  in  order  to 
gnard  against  injury  to  the  property  of  others,  for  which 
I  would  be  held  responsible.     In  the  language  of  the 
Judge  of  the  Admiralty  in  a  late  case.  The  Lochlibo,* 
1  as  master  w^as  bound  to  consider  the  chance  and  hazard 
of  encountering  other  vessels,  for  of  course  if  there  was 
any  probability  of  danger  to  other  vessels,  then  I  ought 
not  to  proceed,  for  if  I  do,  then,  though  I  may  take  all 
otJier  necessary  precautions,  I  shall  be  liable  if  damage 
ensue.    I  owe  it  to  my  owners  and  to  other  persons 
whose  property  might  be  damaged  by  collision,  to  bring 
the  vessel  up  at  the  entrance  of  the  hjirbour,  and  take 
her  in  when  it  can  be  done  without  risk.2 

As  to  the  evidence  which  was  given  of  usage  in  this 
matter,  it  is  easy  to  see  that  a  person  may  use  a  high- 
way by  land  in  a  manner  not  strictly  legal,  yet  with 

1 14  Jur.  1054. 

'Bee  another  case.  The  Earopa  or  not  is  this,  the  probability  of  in- 
(W  Jur.  627),  where  Dr.  Lnshington  jury  to  others  ;  and  that  of  coarse 
•yi,  ••  The  import  of  the  words  *  in-  depends  upon  circumstances.  It  is 
^tible  accident  *  in  my  view,  is  qaite  manifest  that  injury  or  mis- 
fit: where  a  man  is  pursuing  his  chief  to  others  would  be  probable, 
l^vfnl  aTocation  in  a  lawful  man-  not  simply  according  to  the  act  done, 
^land  something  occurs  which  no  for  instance  the  sailing  at  the  rate 
^■dinary  skill  or  caution  could  pre-  of  twelve  and  a  half  knots  an  hour, 
^t,  and  aa  the  consequence  of  that  but  according  to  the  time  at  which 
^curmoe,  an  aooident  takes  place,  it  was  done,  and  the  locality  where 
f  ow,  ii  is  very  easy  to  define  what  the  occurrence  took  place.  I  appre- 
*i^  lawful  avooation,  but  it  is  not  hend  this  distinction  is  founded 
^  <iiy  io  aay  what  im  a  lawful  man-  upon  one  universal  general  principle, 
^»  The  tMl,  whether  it  ia  lawful  equally  applicable  to  sea  or  to  land.'* 
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1851.       little  risk  or  danger  bj  day,  where  there  woald  be  great 
danger  by  night;  and  they  might  do  so  by  day  or  night 


Parks. 
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against     a  hundred  times  without   any   ill    consequence,  but  if 
damage  did  ensue  therefrom,  no  such  practice  would 
furnish  an  exemption  from  liability,  nor  would  it  create 
as  between  joint  wrongdoers  any  right  to  contribution 
or  indemnity.    Indeed,  I  think  it  is  on  grounds  of  public 
policy — it  is  a  part  of  the  protection  of  the  public  again^ 
the  recurrence  of  such  acts — that  there  should  be  no 
contribution  nor  indemnity,  for  we  see  fron»  this  very 
case  that  the  master  of  a  steamer  would  not  now  do  a 
dangerous  act  which  he  might  not  hesitate  about  if  he 
felt  himself  secure  from  eventual  loss.    Some  of  the 
remarks  of  Lord  Abinger  in  Priestly  v.  Fowler  ^  are  not 
inapplicable,  though  the  case  is  not  quite  analogous.  It 
is  not  on  the  absence  of  an  express  contract  to  indemnify 
that  my  opinion  is  founded,  for  I  will  suppose  thew 
had  been  a  written  contract  of  hiring  between  the  plain 
tiflf  and  defendants  for  this  service,  in  which  was  in- 
serted a  stipulation  to  indemnify  against  a  risk  like 
this,  in  terms  (which  by  the  plaintiff's  own  shewing  must 
have  been  contemplated  at  the  time  of  the  contract,  or 
Ihe  implied  indemnity  would  not  arise),  "that  whereas 
^*  the  towing  a   ship   without  a .  rudder   into  the  har- 
"  hour  of  Saint  John,  especially  in  the  night,  would  be 
''  attended  with  great  hazard  and  risk  to  other  vessels 
''lawfully    and  rightfully    using    the    said    navigation 
"  (and  it  might  be  added,  to  the  lives  of  all  persons  oa 
"  board  such  vessels),  the  defendants  engaged  to  indeo- 
"  nify  and  save  harmless  the  said  plaintiff  against  all 
^'  loss  and  damage  which  he  might  incur  from  doing  in- 
**  jury  to  said  vessels  and  persons  while  so  towing  the 
"  said  new  ship  into  the  said  harbour."    Is  it  possibte 
that  a  claim  in  right  of  a  party  making  such  an  agree- 
ment could  be  sustained  by  a  Court  of  law,  or  that  the 
engagement  to   indemnify  would   not  be  held  void  a* 
affording  encouragement  to  a  dangerous  and  improp^ 
policy?    If  such  a  claim  could  not  be  enforced  when* 
risk  and  indemnity  of  such  kind  are  mentioned  in  direct 
terms,  how  can  you  give  effect  to  an  implied  contract 
of  indemnity  which  in  reality  involves  the  same  coft- 

13M.  AW.  1. 
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fiiderations,  and  is  indeed  allegea  on  the  record  to  arise      1851. 
out  of  the  very  hazard  and  risk  which  ought  not  to  have     LKAvrrr 
been  encountered?  cMainm 

As  I  have  no  doubt  whatever  that  the  plaintiff  acted 
according  to  the  best  of  his  judgment,  with  zeal,  skill 
and  diligence  for  the  interest  of  his  employers,  and  the 
owner  of  the  ship  who  contracted  with  his  employers, 
and  who  were  the  persons  most  benefited,  I  regret  that 
they  should  have  suffered  the  consequence  of  the  dam- 
age which  occurred  to  fall  on  him,  especially  as  he 
nm  some  personal  risk  and  could  gain  nothing  to  him- 
self by  this  excess  of  daring.  It  may  be  deemed  a  hard 
case,  and  so  indeed  are  many  others  in  which  this  prin- 
ciple has  been  carried  out;  but  the  principle  is  estab- 
lished on  public  grounds,  and  is  a  very  sound  one. 
However  we  may  feel  for  the  plaintiff,  we  must  not 
allow  our  sympathies  to  mislead  our  judgment.  The 
obligation  in  such  cases  is  tin  honorary,  not  a  legal  one. 
Without  doubt  M'Lellan,  the  plaintiff  in  the  original  ac- 
tion, might  have  recovered  against  the  Parks',  and  under 
the  evidence  they  might  not  have  been  able  to  recover 
over  against  Leavitt,  if  their  approval  of  his  acts  was 
nwde  with  a  full  knowledge  of  all  the  circumstances; 
bnt  all  that  we  can  say  on  that  head  does  not  remove 
the  objection  to  the  plaintiff's  recovery,  which  is  of  a 
public  not  a  private  nature.  That  objection  goes  to  the 
▼ery  root  of  the  action,  and  is  this,  that  the  plaintiff  is 
UDable  to  establish  his  claim  as  stated  on  the  record, 
^thout  relying  on  an  agreement  which,  by  his  own 
•hewing,  he  ought  not  to  have  entered  into.  For  these 
''^asons  I  am  fully  of  opinion,  and  I  should  entertain  no 
^onbt  but  from  the  different  view  taken  by  my  Brother 
Street,  that  the  action  cannot  be  maintained. 

W  the  action  were  maintainable,  I  quite  agree  that 

'"'^d^  the  circumstances,  the  plaintiff  would  be  entitled 

^0  recover  for  the  costs  as  well  as  the  damages  in  M'Lel- 

^'«  suit,  but  not  beyond.    On  that  point,  however,  I 

"^1  not  further  enter. 

CaBTEB,  CJ.  After  a  very  full  consideration  of  this 
^•e,  and  having  maturely  weighed  the  conflicting  opin- 
!^%  of  my  learned  Brethren,  I  have  somewhat  unwil- 
^^ly  beea  forced  to  the  conclurfon  that  on  the  plead- 
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1861.       i^^s  and  evidence,  as  they  appear  before  ns,  the  plaintif 
Leavitt     ^^®  ^ail^d  in  shewing  a  legal  ground  for  the  action. 

against 

Parks.  ^]^q  cause  of  action  set  out  by  the  plaintiff  in  tho  de- 

claration is  a  promise  by  the  defendants,  as  principals 
or  masters,  to  indemnify  the  plaintiff  as  their  agent  or 
servant  against  the  consequences  of  a  proceeding  taken 
by  him  in  the  prosecution  of  such  agency  or  service, 
viz.,  the  towing  a  ship  by  means  of  a  steamer,  from  th(^ 
Bend  of  the  Petitcodiac  to  the  harbour  of  Saint  Joto- 
The  plaintiff  alleges  with  respect  to  this  business  gener- 
ally, that  it  was  a  ^*  hazardous  business  attended  wit'ti 
"much  risk  and  danger  to  the  steamer  and  the  mastc?* 
"  and  crew-,  and  also  to  other  ships  and  vessels  naviga.^' 
*'  ing  the  said  river,  bay  and  harbour;"  and  that  in  thi-^ 
particular  instance  the  ship  having  lost  her  rudder  i^ 
launching,  and  having  been  towed  down  in  that  state,  tl3-^ 
danger  to  the  steamer  and  her  cn^w,  and  to  other  shig:^*' 
and  vessels,  was  much  increased.  The  evidence  adduced  ^^  ^ 
the  trial  by  the  plaintiff  fully  proved  these  allegatioc^-^ 
in  the  declaration,  and  proved  moreover  that  the  ad^  ^ 
tional  danger  so  incurred,  and  the  accident  which 
the  consequence,  might  have  been  avoided  had  the  plai 
tiff  declined  to  take  the  ship  in  tow  without  a  ruddc^ 
or  hud   he  had   a   temporary   rudder   provided  at  t 
mouth  of  the  river,  or  had  he  anchored  outside  the  h53.  i 
hour  for  a  few  hours  instead  of  entering  it  in  the  midAl 
of  the  night.     It  thus  appears  that  the  course  taken 
the  plaintiff  was  one  attended  with  more  than  ordina^r^ 
risk  and  danger  to  others  besides  himself,  and  that  sacli 
additional  risk  and  danger  was  not  caused  by  any  acci- 
dent or  necessity  beyond  his  control,  and  might  easily 
have  been  avoided,  but  which,  he  being  perfectly  awaro 
of,  chose  voluntarily  to  incur.     Now,  I  must  think  that: 
any  one  who  uses  a  public  highway  voluntarily  and 
without  any  necessity,  in  a  manner  attended  with  no- 
nsual  and  extraordinary^  danger  to  others  who  harett*^ 
same  right  to  the  free  use  and  safe  enjoyment  of  th^'* 
highway,  does  an  act  which  is  wrongful,  which  the  la^» 
regarding  general  as  well  as  individual  rights,  cann^^^ 
sanction  or  encourage.    It  is  a  perfectly  lawfnl  tMx*^ 
for  a  man  to  drive  a  pair  of  horses  through  the  pubL** 
streets,  provided  he  has  reins  by  which  he  can  dlr^^ 
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control  them,  and  should  his  reins  by  accident  break,       1851. 
his  horses  become  unmanageable  and  cause  damage, 


Leavitt 

acts  would  not  be  unlawful,  because  such  damage      against 


lid  be  caused  by  circumstances  beyond  his  fore- 
ught  or  control.     But  the  same  could  not  be  said  of 

man  who  voluntarily  and  unnecessarily  set  out  on 
h  an  expedition  without  reins  or  other  reasonable 
ans  of  controlling  and  directing  his  horses.  The  two 
es  seem  to  me  somewhat  analogous.  Prom  the  prob- 
e  results  of  the  mode  of  navigation  adopted  by  the 
intiff,  as  avowed  by  him  in  his  declaration  (to  say 
:hing  of  the  actual  result  shewing  these  anticipations 
be  well  founded),  I  cannot  avoid  the  conclusion  that 
?  course  so  pursued  was  unlawful,  and  that  being  so, 
?  plaintiff  must  be  presumed  to  have  known  that  he 
is  doing  an  unlawful  act.  I  must  consider  this  case 
?refore  as  coming  within  the  general  rule  laid  down 
Merryweather  v.  Nixan,^  as  recognized  and  limited 

Best,  C.J.,  in  Adamson  v.  Jarvis,^  where  he  says, 
The  rule  that  wrongdoers  cannot  have  redress  or  con- 
ribution  against  each  other,  is  confined  to  cases  where 
he  person  seeking  redress  must  be  presumed  to  have 
inown  that  he  w^as  doing  an  unlawful  act."  .    j 

I  wish  it  to  be  understood  that  in  this  matter  I  am  far 
om  imputing  any  moral  blame  to  the  plaintiff.  He 
as  only  doing  what  had  often  been  done  before  with 
Qpunity,  and  without  any  bad  consequences  actually 
•ising  from  the  risk  incurred.  He  trusted  probably  to 
le  same  good  fortune  on  this  occasion.  His  general 
taracter  as  a  skilful  and  careful  seaman,  his  zeal  for 
le  interests  of  his  employers,  and  his  exertions  to 
^oid  the  difficulty  when  encountered,  were  fully  testi- 
ed  to,  and  uncontradicted  at  the  trial.  The  conse- 
Qences  of  the  collision,  which  led  to  this  action,  might 
ave  been  much  more  serious  than  the  loss  of  the 
chooner;  and  it  must  be  a  matter  of  thankfulness  that 
1^  qnestion  we  are  now  deciding  did  not  arise  in  a  form 
inch  more  painful  and  serious  to  all  parties.  Whether 
^der  all  the  circumstances  the  defendants  have  any 
^»on  to  complain  of  the  plaintiff's  conduct  in  the  man- 

*  8  T.  R.  186.  '  4  Bing.  73. 

VOL.  vn.  H.B.B.— 20 
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1861.       agement  of  a  transaction  by  which  he  conld  gaii 
-  j^j^yy^"^  i^fc  ^^^  has  actually  incurred  a  heavy  loss,  but 
Momfi      was  to  them  tolerably  lucrative,  is  a  question  to 
^"*      termined  in  foro  conscientiae. 

In  this  Court  we  must  be  guided  by  the  strict  n 
law,  and  administer  those  rules  so  as  to  protect 
and  general  rights  (which  I  think  are  materia 
volved  in  this  question),  as  well  as  to  discrimini 
tween  the  conflicting  interests  of  individuals.  V 
the  case  therefore,  as  I  must,  merely  in  a  legal  1 
feel  bound  to  state  it  as  my  opinion  that  no  legal 
ity  has  been  shewn  by  which  the  defendants  are 
answerable  in  this  action. 

I  think  therefore  that  the  rule  for  a  new  trial 
be  made  absolute. 

Rule  abso 


END  OP  TRINITY  TERM. 
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AROUCDAND  DCTERlflllVED  1B51. 

IN  THE 

SUPEEME    COUET  OF  NEW  BEUNSWICK 

IN 

MICHAELMAS  TERM 

IN   THE  FIFTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


DOE  on  the  demise  of  CRANE  against  WRY.         mtoH^r. 

A,  L.  Palmer  moved  for  judgment  as  in  case  of  a  non-  The  affidavit 
^^it,  for  not  proceeding  to  trial  within  the  time  allowed  motion  for 
^y  the  practice.    The  aflftdavit  on  which  the  motion  was  judgment  as 

t  ^  incaseofa 

bounded  stated  that  issue  was  joined  as  of  Hilary  term  nonsuit,  for 
^^*t  past,  and  a  copy  of  the  general  issue  delivered  to  fng  K^ai 
^he  plaintiff's  attorney  on  the  9th  February  last,  andj^^gj^^^ 
^liat  the  plaintiff  had  not  proceeded  to  trial.  the  Court. 

A.  R.  Wetmore  opposed  the  motion,  and  contended  ^h'^  the 
^liat  the  affidavit  should  have  stated  where  the  venue  ^^nue  is  laid. 
^as  laid;   for  if  it  was  in  Sunbury  or  Queen's  county, 
there  was  no  default.    The  defendant  was  bound  to  shew 
aiBrmatively  that  the  plaintiff  had  been  guilty  of  negli- 
gence. 

Palmer  in  reply,  referred  to  Ohitty's  Forms,  593,  to 
*hew  that  it  was  not  necessary  to  state  where  the  venue* 
^^  laid.  It  was  sufficient  if  two  terms  had  elapsed 
^fter  issue  joined.    2  Chit.  Arch.  1107. 

Garter,  C.J.  in  England  there  are  issuable  terms 
^^d  non-issuable  terms,  and  as  the  circuits  are  always 
^^M  after  the  two  issuable  terms,  it  is  unnecessary  to 
^te  where  the  venue  is  laid,  because  by  stating  when 
^ne  was  joined,  it  will  be  apparent  whether  a  circuit 
'^^  passed  or  not;  but  there  being  no  such  distinction 
^*  terms  here,  the  case  is  different  The  default  must 
^^lefore  appear  by  the  affidavit;  and  unless  it  is  eihe^Ti 
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1851.       that  two  circuits  have  passed  we  cannot  say  there  ha 
'— ,, been  any  default. 

r  RAHER 

<^iainH  PARKER,  J.     The  affidavit  ought  to  shew  that  tit 

cause  was  ripe  for  trial,  and  that  the  plaintiff  made  de 
fault.  If  the  venue  was  laid  in  Sunburj  or  Queen' 
county,  the  plaintiff  would  not  have  been  bound  to  g^ 
to  trial  at  the  last  circuit  in  those  counties. 

STREET,  J.,  and  WILMOT,  J.,  concurring. 

Motion  dismissed  without  costs. 


Friday^ 

ilthoct^mr.  ERASER  ajjainst  BLACK. 


'r»' 


^ISnUff  his  TRESPASS  de  bonis  asportatis.  Plea,  not  guiltj 
beeirtjxainined  with  notice  of  justification  by  the  defendant  as  sheril 
on  a  former  of  the  county  of  Northumberland,  under  a  judgment  an 
trial  respect-   execution    against    Alexander    Eraser,    the    plaintiff 

mg  the  same  ^  7  x- 

subject,  it  is    father. 

necessary  in 

hi^testim^y!  A*  ^^^  *^^^^  before  Parker,  J.,  at  the  last  Northuir 
that  the  wit-  bcrlaud  circuit,  the  plaintiff  claimed  the  property  i 
sweat  to  the  questiou  Under  a  bill  of  sale  from  his  father,  Alexandc 
hhn^and^)t^^  Eraser.  On  the  part  of  the  defendant,  it  was  contende 
merely  to  the  that  the  bill  of  sale  was  given  without  consideratioi 

effect  or  tiiein 

and  evidence  was  gone  into  to  shew  the  circumstanc« 
of  Alexander  Eraser  at  the  time,  and  that  there  ha 
been  no  change  of  possession  of  the  property  after  tl 
bill  of  sale  was  given,  and  the  plaintiff's  father  w: 
called  as  a  witness  by  the  defendant  to  prove  tho 
facts.  His  evidence  however  shewed  that  there  was 
good  consideration  for  the  bill  of  sale,  and  that  tl 
transfer  was  bona  fide.  The  defendant  also  offered  e 
dence  of  statements  relative  to  another  bill  of  sale,  mac 
by  the  plaintiff  in  his  evidence  in  a  suit  brought  again 
the  defendant  by  James  Eraser  (a  brother  of  the  plaii 
tiff's),  and  tried  in  the  Court  of  Common  Pleas  in  Jul 
last.  The  evidence  of  the  presiding  Justice  of  the  Con: 
mon  Pleas  was  received,  but  his  notes  of  the  trial  beiai 
imperfect,  the  attorney  was  allowed  to  give  evidence  a 
far  as  he  could  repeat  the  words  used  by  the  plaintifl 
Some  of  the  jurors  upon  that  trial  were  then  tendered 
as  witnesses,  but  being  unable  to  sweait  to  the  word 
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used  by  the  plaintiff,  their  evidence  was  rejected.     The       1851. 
learned  Judge  left  the  question  of  fraud  to  the  jury,  who 


m. 


t-1 


BLArK. 


Fkasei: 

found  a  verdict  for  the  plaintiff  for  £40,  much  less  than      <n/'unsf 
the  value  of  the  property  taken  by  the  defendant. 

-Allen  now  moved  for  a  new  trial  on  the  ground  of  the 
improper  rejection  of  evidence,  and  that  the  verdici  \v:i.. 
against  law  and  evidence.     1.  The  rule  as  to  the  admis- 
sion  of  evidence  was  laid  down  too  strictly  at  the  trial. 
There  can  be  no  reason  why  an  admission  made  by  a 
partT  when  a  witness  on  a  trial,  should  be  subject  to  a 
difTerent  mode  of  proof  from  an  admission  made  under 
^^y    other  circumstances.     In  ordinary  cases  a  witness 
called  to  prove  an  admission  is  not  bound  to  repeat  the* 
ver^-  words  used,  and  his  inability  to  do  so  would  be  no 
ground  for  rejecting  his  testimony.     In  many  cases  it 
^^y  be  impossible  to  repeat  the  words  of  the  witness, 
^^^  if  the  Judge  should  not  have  taken  notes  (and  he  is 
^ot  bound  to  do  so),  there  would  be  no  means  of  proving 
^he  statements.     1  Taylor's  Evid.  352.     2.  The  evidence 
^as  sufficient  to  justify  the  jury  in  finding  the  assigu- 
^^nt  fraudulent.    The  relationship  of  the  parties,  th(» 
^debtedness  of  the  assignor,  the  very  general  character 
^^  the  assignment,  and  the  absence  of  any  change  of  pos- 
®^88ion,   were    all   suspicious   circumstances.      Twyne's 
^ase.^    The  jury  must  have  been  satisfied  of  the  fraud. 
^or  if  the  plaintiff  was  entitled  to  recover  at  all,  he  was 
^xititled  to  the  value  of  the  property:    the  verdict  is 
Evidently  the  result  of  a  compromise. 

CARTER,  C.J.  There  is  no  ground  for  a  rule.  The 
only  question  was  as  to  the  rejection  of  the  evidence  to 
prove  what  the  plaintiff  said  on  the  former  trial.  Tes- 
timony was  admitted  for  that  purpose,  and  the  best  testi- 
mony that  could  have  been  given;  and  I  think  unless 
^tnesses  called  for  such  a  purpose  could  state  the  words 
^8ed  by  the  witness,  it  would  be  improper  and  inexpedl- 
^t  to  admit  the  evidence.  As  to  the  other  point :  the 
^l^estion  was  a  doubtful  one,  and  the  jury  might  have 
found  either  way. 

STREET,  J.    I  entirely  concur  in  the  propriety  of 
'Ejecting  the  evidence  which  was  offered.    It  would  be 

1 1  Smith's  L.  C.  1. 
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1851. 


Fraser 

a^/aitist 

Black. 


a  dangerous  doctrine  to  give  evidence  of  the  sulMitanee 
of  what  a  witness  said  on  a  former  trial.  As  to  the 
other  point :  the  question  of  fraud  was  peculiarly  for  the 
jury;  they  have  exercised  the  discretion  which  the  law 
gives  them,  and  I  cannot  say  their  verdict  is  contrary 
to  evidence. 

WILMOT,  J.     I  think  the  evidence  was  properly  re- 
jected, and  that  in  such  a  case  it  is  a  very  proper  ru  i  ^ 
to  lay  down  that  the  very  words  of  the  witness  shoul  ^ 
be  proved.     The  other  question  was  peculiarly  for  t 
jury. 

PARKER,  J.  I  have  heard  nothing  to  change 
opinion  since  the  trial.  The  effect  of  admitting  sucr'  " 
evidence  as  was  tendered,  would  be  merely  to  give  f 
impressions  which  were  made  upon  the  persons  who  a 
proposed  to  be  called.  If  the  defendant  was  anxious  t^ 
get  the  evidence,  he  should  have  had  it  taken  down 
the  trial,  in  order  that  the  words  of  the  witness  coul 
be  proved.  I  am  satisfied  this  evidence  was  properl 
rejected.  On  the  other  ground,  I  do  not  see  how  t 
verdict  can  be  disturbed.  The  defendant  thought  prop^^"* 
to  put  the  vendor  on  the  stand,  and  he  proved  the  co^^^^' 
sideration.  The  defendant  chose  to  stand  the  hazat*"^ 
of  the  die,  and  he  ought  to  be  thankful  that  the  verdi^'^* 
is  for  less  than  the  amount  proved. 

Rule  refused. 


o 


mh  octd>tT.        DOE  on  the  demise  of  PADDOCK  against  GREEN. 

A  testator,  EJECTMENT  for  land  on  the  island  of  Grand  Maniiii. 

queathingto  tried  before  street,  J.,  at  the  Charlotte  circuit  in  Novem- 
hisjl^raonil  ber,  1850.  The  lessor  of  the  plaintiff  claimed  as  deviset^ 
P«>P«^*y,»  ?iJ^«  under  the  will  of  John  Ross,  the  brother  of  William 

to  her  all  tho  on^ 

rent«  and  pro-  Ross,  the  grantee  of  the  land,  who  died  in  the  year  18-55?* 
b^deriV^''"^'^  leaving  a  will  dated  in  1820,  as  follows: 
i'^G.^or^d^^     "  1st.  I  give  and  bequeath  to  my  wife  Grizzy,  all  aad 
where,  that  he  «  gingular  the  goods  and  chattels  of  whatever  nature 

should  be  " 

Dofisesseo  of  at 

the  time  of  his  deatli.     He  tlien  Rave  to  liis  b.-utber  J.  all  the  lands  that  should  beloofT  ^ 

him  at  his  death,  situated  at  (J.  or  elsewhere  ;  and  in  thn  event  of  surviving^  his  brolher-J  • 

he  gave  all  the  lands  that  should  belonsr  to  him  to  his  neices  :  Held,  that  the  woids  of  to^ 

devise  alone  gave  J.  only  an  estate  for  life,  and  that  no  intention  could  be  gathered  from  tl»^ 

will  to  extend  it  to  an  estate  in  fee. 
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kind  may  belong  to  me  at  my  demise,  to  be  at  her      ^gg^^ 

e  disposal.  *- — 

Id.  I  give  and  bequeath  to  my  said  wife,  all  the     PaddoSl 
I,  issues  and  profits,  that  shall  or  may  be  derived      Sbew! 
all  and  singular  the  lands,  tenements  and  here- 
nents  within  the  said  parish  of  Grand  Manan  or 
inhere,  that  I  may  or  shall  be  possessed  of  at  my 
se;  the  same  to  be  at  her  entire  disposal. 
I    give   and    bequeath    to    my  beloved  brother 
,  all  and  singular  the  lands  that  shall  or  may  be- 
to  me  at  my  demise,  whether  situated  in  the  said 
A  of  Grand  Manan  or  elsewhere. 
ti.  In  the  event  of  my  surviving  my  said  brother 
,  I,  in  that  case,  bequeath  all  the  said  lands  that 
belong  to  me  at  my  demise,  to  my  nieces  Eliza- 

and  Mary  Thomas,  my  late  sister  Barbara*s 
chters,  to  be  equally  divided  between  them." 
rtly  after  the  death  of  William  Ross,  his  widow 
away  to  the  United  States,  and  no  further  account 
'  was  given  in  evidence;  but  it  appeared  tacitly 
ted  on  both  sides  that  she  was  dead.  About  the 
time,  the  brother,  John  Ross,  took  possession  of 
nd  at  Grand  Manan  and  let  it  to  the  defendant, 
ccupied  it  from  that  time,  and  paid  rent,  but  there 
onflicting  evidence  of  the  payment  within  twenty 

John  Ross  died  in  1847.  A  nonsuit  was  moved 
Q  the  ground  that  the  will  of  William  Ross  only 
John  Ross  an  estate  for  life.  This  point  was  re- 
1  by  the  learned  Judge,  with  leave  to  the  defend- 
>  move  to  enter  a  nonsuit,  and  the  jury  were 
ed  to  find  for  the  plaintiff  unless  the  right  of  entry 
arred  by  the  Statute  of  Limitations,  which  would 
J  the  case  if  there  was  a  tenancy  existing  between 
Ross  and  the  defendant  within  twenty  years  ; 
was  a  question  left  to  the  jury  on  the  evidence, 
arv  found  a  verdict  for  the  plaintiff,  and  in  the 
ing  term, 

Attorney-General  obtained  a  rule  nisi  for  entering 
luit  on  the  point  reserved,  or  for  a  new  trial  on  the 
i  of  misdirection,  and  that  the  verdict  was  against 
jight  of  evidence.  1  Roberts  on  Wills,  561,  2  Jar- 
n  Wills,  173,  180,  534,  Goodright  v.  Barron.* 

J 11  Kast  220. 
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1851.  I>wff  showed   cause  in  Trinity  term  last.     It  is  sul 

Doe  dem.  "^^^^^^  ^^**t  John  RosR  had  a  fee  simple  in  the  premisi 
Paddock  in  question.  He  v.as  the  heir-at-law  of  William,  an 
Gr£en.  therefore  could  not  be  disinherited,  *'  unless  by  exprc'j 
"devise,  or  necessary  implication;  and  that  implicatic 
"  has  been  defined  to  be  such  a  strong  probability  thj 
"an  intention  to  the  contrary  cannot  be  supposed/' 
Jarmau  on  Wills,  465.  Was  there  any  "  express  devis< 
in  this  instance?  Or  is  thei'e  a  necessary  implicatic 
so  strong  against  him,  that  an  intention  in  favor  of  tl 
heir  8  inheritance  cannot  even  be  "  supposed?  "  Quil 
the  contrarv.  The  devise  to  the  widow  was  onlv  of  tl 
rents  and  jirofits  and  not  of  the  land  itself,  and  tho^ 
rents  and  profits  she  could  only  enjoy  for  her  lifetim- 
The  devise  to  the  nieces  was  to  take  effect  only  in  th 
event  of  his  (the  testator's)  surviving  his  brother  Join 
It  was  in  that  case  only  that  they  were  to  take  anythin 
under  the  will:  it  was  evidently  the  intention  of  th 
testator,  in  case  his  brother  John  survived  him,  to  leav 
him  in  the  (^njoyment  of  the  estate  that  the  law  woul 
give  him  as  heir-at-law,  subject  only  to  the  widow's  lif 
interest  in  the  rents  and  profits.  William  did  not  su 
vive  John,  and  how  can  the  nieces  take  anything 
The  widow  is  dead,  and  where  is  the  inheritance 
Surely  in  the  heir-at-law,  John  Ross,  and  now  in  tl 
lessor  of  the  plaintiff,  who  claims  through  him.  Bi 
apart  from  any  favorable  consideration  that  he  was  e 
titled  to  as  heir-at-law,  John  would  take  the  fee  nnd« 
this  will.  It  is  true  that  there  are  no  words  of  inheri 
ance  in  the  devise  to  him,  but  that  is  of  no  consequent 
jirovided  such  an  intention  can  be  collected  from  tb 
context.  The  rule  of  law  which  requires  words  of  id 
heritance  to  create  a  fee  simple  is  a  technical  one,  anc 
must  always  yield  to  the  intention  of  the  testator  as 
exemplified  in  the  whole  will.  "A  conviction,"  sare 
Mr.  Jarman,  "  that  the  rule  is  generally  subversive  of 
"the  intention  of  testators  always  induced!  the  CJourt* 
"  to  lend  a  willing  ear,  whenever  a  plausible  pretext  foi 
"  a  departure  from  it  could  be  suggested.  Hence  hav^ 
"arisen  the  various  cases  in  which  indefinite  deviaei 
"  have,  by  implication,  been  enlarged  to  a  fee  simple.' 
2  Jarm.  on  Wills,  171.    One  of  these  caseB  Is  where  8 
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2rm  :ft  over  is  made  to  take  effect  on  a  contingency  con-      1851. 
I  ^^^  <ted  with  the  determination  of  a  previous  indefinite 


Doe  (iein. 

L  ^^--^vise.    As  where  the  indefinite  devise  is  succeeded  by     Paddock 

3^ft  over  in  the  event  of  such  devisee  dying  under  tlie      grbkn. 
_  *3?e  of  twenty-one  years,  "  such  devise  over  being  con- 
.  ^  ^ered  to  "  denote  that  the  prior  devisee  is  to  have  the 
-      inheritance,  in  the  event  of  his  attaining  the  age  in 
^       question;   since  on  any  other  supposition,  the  making 
-€±0  ulterior  devise  dependent  on  the  contingency  of 
•*"     "the  prior  devisee  dying  under  the  prescribed  age  is 
**^     ^ery  capricious  if  not  absurd."    2  Jarm.  on  Wills,  17o. 
i'^h^xid  it  matters  not  if  the  ulterior  devise  be  for  life  or 
iJa  fee.     Neither  is  it  of  consequence  whether  another 
c-^^ntingency  is  associated  with  the  death  of  the  prior 
devisee.    2  Jarm.  on  Wills,  176.    Moore  v.  Heaseman,^ 
I*^rogmorton  v.  Holiday,^  Doe  v.  Cundall,^  Doe  v.  Cole- 
»nan,*  Tovey  v.  Bassett,'*  Marshall  v.  Hill,"  Hutchinson 
'^-  Stephens.^     All  these  cases  are  authorities  to  estab- 
Hsh  the  position,  that  when  the  devise  over  is  to  take 
effect  upon  the  contingent  failure  of  the  prior  indefinite 
^ne,  the  indefinite  one,  if  it  vests  at  all,  is  enlarged  to 
«^  fee.    Hutchinson  v.  Stephens  recognizes  the  same  doc- 
trine, where   the    contingency  with    which    death    was 
•associated  did  not  relate  to  the  age  of  the  prior  devisee 
"*t  all.    Now  the  reasoning  in  all  these  cases  applies  to 
the  present  one.    The  nieces  were  to  take  in  one  event 
^nly:  that  is  to  say,  in  case  William  Ross  survived  John, 
^ut  this  contingency  never  happened;  and  to  give  them 
^^  estate  in  any  other  event  would  be  contrary  to  the 
plain  language  of  the  will.     It  would  be  to  insist  upon 
the  strict  technical  rule  with  regard  to  words  of  inherit- 
ance, against  the  manifest  intention  of  the  testator,  and  in 
^^er  to  defeat  the  estate  of  the  heir-at-law.  The  testator 
^^dently  intended  that  either  John  Ross  or  the  nieces 
should  take  a  vested  estate,  immediately  on  his  death, 
^he  estate  of  the  nieces  is  not  postponed  until  after  the 
^^Piration  of  the  devise  to  John — it  is  substituted  for  it ; 
^^^  if  the  nieces  took  anything  under  the  will,  it  would 
"^  only  in  the  event  of  John's  death  before  that  of  Wil- 
'*^Ui.  To  jove  John  a  life  estate,  and  the  remainder  to 

*  Willes  R.  188.  a  S  Burr  1618. 
»  9  EMt  400.  4  6  Price  179. 

•  10  East  4G0.  «  2  M.  A  S.  608.  '1  Keen  240. 
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1861.      *he  nieces,  would  make  the  estate  of  the  latter  to  depei 

Doe  dem —  ^^*  upon  the  contingency  mentioned  in  the  will,  I 

Paddook     upon  another  and  different  contingency  entirely;    i 

G^K.      upon  the  event  of  John's  dying  before  William,  but 

the  event  of  his  death  whenever  it  happened,  whetl 

before  or  after  that  of  the  testator.    Again,  if  John  < 

not  take  a  fee,  what  estate  did  he  take  in  the  land?  T 

rents  and  profits  of  the  lands  were  devised  to  the  wid 

for  her  life,  and  until  her  death  she  had  the  sole  and  < 

elusive  right  to  the  possession.     According  to  the  w 

it  was  surelv  intended  that  he  should  take  some  vest 

interest  immediately  on  the  death  of  the  testator;   a 

the  only  vested  estate  which  he  could  take  would  b€ 

fee.     If  it  was  only  a  life  interest,  his  estate  would  i 

be  a  vested  but  a  contingent  one,  depending  upon  t 

(contingency  of  his  surviving  not  only  William  but  Gria 

Ross.     Contingent   remainders  are  not   favored  by  t 

law,  which  alw^avs  endeavors  to  sustain  a  vested  inten 

where  the  language  will  admit  of  it.  It  would  also  sei 

to  be  a  fair  inference  from  the  whole  will  that  the  t 

tator  intended  to  give  John  a  fee.     In  the  first  clause 

disposes  of  all  his  personal  estate;    in  the  second, 

secures  to  the  widow  for  her  life  the  rents  and  prof 

of  all  his  lands;   and  in  the  third,  he  gives  John  all  1 

lands.    It  is  not  evident  tnat  he  meant  to  dispose  of  ; 

his  estate    in    the    lands,  as  fully  as  he  had  previom 

done  with  regard  to  the  personalty  ?     [The  argument 

the  i)oint  of  misdirection  is  omitted,  in  consequence 

the  judgment  of  tlie  Court  being  upon  the  construct! 

of  the  will  only.] 

The  Attorney  General  contra.  The  will  having  be 
made  before  the  passing  of  the  act  1  Vict.  c.  9,  must 
construed  according  to  the  old  law,  which  required  eitb 
words  of  inhcTitance,  or  some  expression  to  shew  that 
was  the  devisor's  intention  the  fee  simple  should  pas 
Lovelass  on  Wills,  283.  According  to  that  rule,  th: 
will  only  gave  John  Ross  a  life  estate,  for  it  contain 
neither  inh(»ritable  words,  nor  words  equivalent  thereti 
such  as  "my  estate,"  which  have  been  held  to  passth 
fee.  2  Jarm.  181.  A  devise  of  lands  "  freely  to  be  pofi 
*'  sessed  and  enjoyed ''  passes  only  a  life  estate.  Good 
right  V.   Barron.^     Ro  the  word  "property"  has  beei 

1  11  Efist  220. 
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heW  only  to  pass  a   life   estate.    Doe  v.  Clarke.*    The      I86i. 
deviBe  of  the  rents  and  profits  of  the  land  to  the  widow,  — r — 

,,  Doe  dein. 

will  not  have  the  effect  of  enlarging  the  estate  of  John     Paddock 
Row,  because  it  was  a  charge  on  the  land  merely,  and      gwIen. 
not  a  charge  on  the  devisee  in  respect  of  the  land.    2 
Jam.  173.    The  land  is  chargeable  in  whosever  hands 
it  comes,  and  no  presumption  arises  that  the  testator 
intended  to  give  the  fee.     It  is  evident  that  William 
Boss  never  intended  to  give  his  brother  more  than  a  life 
^•tate,  because  he  devised  the  property  over  in  the  event 
of  his  death,  which  he  would  not  have  done  if  he  wished 
to  give  him  the  inheritance. 

Cur.  adv.  vult. 
CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.    In  this  action  of  ejectment  the  lessor  of  the 
plaintiff  claims  the  lands  in  question  as  devisee  of  John 
B088,  who  it  is  contended  took  an  estate  in  fee  under  the 
^iil  of  his  brother  William  Ross.    It  is  on  the  construc- 
tion of  this  latter  will  that  the  question  of  nonsuit  de- 
^iids.    If,  as  contended  by  the  defendant,  that  will  gave 
^^hn  Ross  merely  an  estate  for  life,  he  could  devise  no 
^tate  to  the  lessor  of  the  plaintiff,  and  she  has  then 
/^Ued  in  shewing  any  title.    The  will  of  William  Ross 
'^  as  follows: 

**  1st.  I  give  and  bequeath  to  my  wife  Grizzy,  all 
^Xid  singular  the  goods  and  chattels  of  whatever  nature 
^I3d  kind  may  belong  to  me  at  my  demise,  to  be  at  her 
^^tire  disposal. 

**  2d.  I  give  and  bequeath  to  ray  said  wife,  all  the  rents, 

isues  and  profits  that  shall  or  may  be  derived  from 

^11   and  singular  the  lands,   tenements  and  heredita- 

^^ents   within    the   said   parish   of   Grand    Manan    or 

elsewhere,  that  1  may  or  shall  be  possessed  of  at  my 

demise;  the  same  to  be  at  her  entire  disposal. 

***  3d.  I  give  and  bequeath  to  my  beloved  brother  John, 
^11  and  singular  the  lands  that  shall  or  may  belong  to 
'^ne  at  my  demise,  whether  situated  in  the  said  parish 
^Df  Grand  Manan  or  elsewhere. 

"  4th.  In  the  event  of  my  surviving  my  said  brother 

^ohn,  I,  in  that  ease,  bequeath  all  the  said  lands  that 

may  belong  to  me  at  my  demise,  to  my  nieces  Elizabeth 

» 1  C.  &  Mee.  3.». 
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1851.      "and  Mary  Thomas,  my  late  sister  Barbara's  daughter 
u  ^Q  \y^  equally  divided  between  them." 

^'a^minst^        This  will  bearing  date  in  1820,  does  not  come  with! 

Okeen.  the  provisions  of  1  Vict.  c.  9,  and  must  therefore  be  coi 
strued  by  the  law  as  it  was  before  the  passing  of  thj 
Act.  It  is  admitted  that  the  words  of  the  devise  to  Joh 
Ross,  taken  alone,  are  not  sufficient  to  pass  more  tha 
jin  estate  for  life;  but  it  was  contended  by  Mr.  Dul 
that  as  the  devise  was  only  to  take  efifect  on  a  co: 
tingency,  viz.,  in  the  event  of  the  devisee  surviving  tk 
testator,  it  came  within  the  principle  of  a  well  know 
class  of  cases,  where  the  estate  not  vesting  or  ceasin 
unless  the  devisee  attained  the  age  of  twenty-one,  tl 
fee  has  been  held  to  vest  in  the  devisee  on  his  attainin 
such  age.  There  is  an  obvious  distinction  between  sue 
cases  and  the  one  before  us.  In  those  cases  a  limite 
estate  may  arise  before  the  happening  of  the  contii 
gency,  which  estate,  if  the  contingency  do  not  happei 
it  is  inferred  it  was  the  intention  of  the  testator  I 
extend  to  an  estate  in  fee.  In  the  present  cas 
if  the  devisee  ever  took  any  estate,  he  must  at  once  taJ 
all  that  the  testator  intended  to  devise.  There  coii 
be  no  extension  of  any  limited  estate.  Again,  in  thoi 
cases  the  contingency  is  one  entirely  created  by  the  te 
tator,  and  an  intention  is  inferred  frofli  such  a  provisio 
made  by  himself;  but  the  contingency  in  this  case  i 
not  one  created  by  the  testator,  but  one  to  which  tit 
devise  would  have  been  equally  subject  had  the  wil^ 
been  altogether  silent  on  the  matter.  We  cannot  there- 
fore from  the  contents  of  the  will,  gather  any  intention 
of  the  testator  to  extend  the  estate  devised  to  Johi^ 
Ross,  beyond  that  which  the  words  of  the  devise  would 
give.  That  is  clearly  nothing  more  than  an  estate  fot 
his  life,  which  would  cease  at  his  death,  and  which  conic 
give  no  title  to  the  lessor  of  the  plaintiff  under  his  will 

On  this  ground,  we  think  that  the  rule  for  entering  - 
nonsuit  must  be  made  absolute. 

Rule  absolute. 
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M'MAHON  against  BERTON  and  FRANCIS. 

TRESPASS  qiiare  clausum  frojsrit.   The  first  count  of  The  Crown 
tire   declaration  stated  that  the  defendants,  on  the  Istj^^rant^^ 
>rovember,  1848,  and  on  divers  other  days,  etc.,  broke  cep<^<^*ie  base 
EvTid  entered  a  certain  close  of  the  plaintiff's,  situated  mmineraU 
tile  parish  of  Canning  in  Queen's  county  (describing  the    By^agrant 
al>nttals),  and  dug,  made  and  sunk  divers  levels,  mines, JjJ^^^  ^ 
pits,  shafts  and  holes,  of  great  breadth  and  depth,  to  tract  of  land 
'Wit,  etc.,  and  from  and  out  of  the  said  levels,  etc.,  then  pu^nanws ^ 
and    there  raised  and  took   large  quantities  of  ^^^th,  ^^^ J*®^^ 
stones,  gravel,  and  other  matenals  of  the  plaintiff,  to  beionging.and 
wit,  one  thousand  cai*t  loads  of  earth,  etc.,  of  the  value mi^lJJg.gav- 
of  £100,  and  carried  awav  the  same  and  disposed  thereof  !"5»"^«?»erv. 

*  mg"  all  mines 

to    their  own  use,  and  also  then  and  there  excavated, of  roW  silver, 
^ug:  through,  undermined,  dug  out  and  took  out  large ^a^^ls;" 
Q^iantities  of  the  subsoil  of  the  said  close,  to  wit,  two*^^  minesare 

accepted, 

^t-T-es  of  the  subsoil,  and  then  and  there  placed,  laid,  though  no 
*^^^  spread  over  the  said  close,  large  quantities  of  a  ^^^'h&veh^diB' 
tain  material  called  coal-dirt,  or  coal-metal,  to  wit,  five"*^^'^^^***® 
n^ndred  cart  loads  of  coal-dirt  or  coal-metal,  to  Tvit,Huchanexoep- 
^^or  two  acres  of  the  said  close,  and  kept  and  continued  rl^^el^^ng  a" 
tl^e-   same  so  there  placed,  laid  and  spread,  without  tl^^-Jj^Jdlig  th^"^ 
leo^ve  or  license  and  against  the  will  of  the  plaintiff,  mines,  will 
^rota  the  time  of  placing,  laying  and  spreading  the  same  "nddent there- 
until the  commencement  of  this  suit;  and  also  then  andj[j;^^^^^^^jj 
^ere  cut  down,  prostrated  and  destroyed  the  trees  of  the  land 
^^  plaintiff,  to  wit,  etc.,  and  carried  away  the  timber  jure  the  snr- 

.  face ;  and 

S*"**  whether  a  bare  right  of  entry  would  be  given  as  incident  to  such  excoption. 
.  '^/wWc,  that  if  the  mines  had  been  opened  and  worked  by  tlie  Crown  bufore  the  grant  of  the 
^^  the  right9  incident  to  the  exception  would  have  been  more  extensive. 
,.**i  trespass  for  breaking  the  plaintiff's  close,  subverting  the  soil,  covering  the  surface  with 
Sr^»  etc.,  and  digging  and  carrying  away  oial,  the  defendant  pleaded,  Int.  Not  guilty  ;   2d. 
fj^i^t  the  Queen  being  seized  in  fee  of  all  mines  of  gold,  silver,  copper,  lead  and  coals,  in  the 
Jj****,  icith  (he  ajwurtetMnceSj  granted  a  license  to  defendant  to  make  use  of,  and  dispose  of 
p^^  produce  of  all  the  said  mines  which  he  might  discover  and  commence  the  workinsr  of  : 
^^«r  which  grant  he  justified  the  acts  complained  of,  as  necessary  to  getting  the  coal — doing 
^  Uiore  damage  to  the  close  than  was  absolutely  necessary  to  the  effectual  working  of  the 
J!*^*?.    Replication,  traversing  the  Queen's  seisin  of  the  mines  with  the  appurtenances,  modo 
'f'*rma :    Held,  1st,  that  by  the  term  appurtenances  could  not  be  intended  such  a  seisin  aa 
j^l^^Id  enable  the  Crown  to  grant  a  license  to  the  defendant  to  use  the  mine  in  the  manner 
Q  ^^ded,  but  only  such  rights  as  were  necessarily  incident  to  the  seisin  of  the  mines  ;   but  the 
^l^^en  beinfT  seised  of  the  mines,  the  finding  on  this  issue  must  he  for  the  defendant.    But, 
^^«  that  as  the  plea  confessed  the  acts,  complained  of,  and  contained  no  legal  justification, 
^^  ^intiff  was  entitled  to  judgment  on  the  whole  record,  mm  obstante  veredicto. 
1^^  Held  also,  that  evidence  of  the  injurious  effect  of  mining  coal  on  other  lands  in  the  neigh- 
^^^^Yhood  of  the  i^ntiff*s  was  properly  received. 
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thereof  aud  disposed  of  the  same  to  their  own  use;  and     S 
also  cut  and  made  divers  roads  and  ways,  to  wit,  ten   mz 
roads,  etc.,  over,  across  and  through  the  said  close.    By  -r^ 
means  of  which  premises,  divers    parts,    to    wit,    two  ^z 
acres  of  the  said  close  of  the  value  of  £50,  not  only  -^^ 
became  greatly  incumbered  and  rendered  yalueless, 
divers  other  parts,  to  wit,  two  acres  of  the  said  close  o1 
the  value  of  £50,  became  and  are  greatly  lessened  ii 
value,  but  divers  other  parts,  to  wit,  two  acres  of  th< 
said  close  of  the  value  of  £50,  have  been  and  are  whoU; 
subverted,  sunken  and  destroyed.      The    second    comL_     t 
stated  that  the  defendants  broke  and  entered  the  plaicna- 
tiff's  close  (as  in  the  first    count),    and    with    shovel^K, 
spades,  pickaxes,  and  other  instruments,  dug  up  att.cf 
subverted  four  acres  of  the  earth  and  soil  of  the  sam^ 
close,  and  dug,  made  and  sunk  ten  levels,  mines,  pit:«3. 
shafts  and  holes,  each  of  the  breadth  of  twenty  feet  aimd 
of  the  depth  of  fifty  feet,  in,  through  and  under  the  said 
close,  and  from  and  out  of  the  said  levels,  etc.,  raised 
and  took  large  quantities  of  earth,  stones,  gravel  and 
coal  of  the  plaintiff,  to  wit,  five  hundred  cart  loads  oJT 
earth,  etc.,  and  one  thousand  chaldrons  of  coal,  then  ao<f 
there  being,  of  the  value  of  £500.    The  third  count  wa» 
for  a  forcible  entry  and  detainer,  and  the  fourth  for 
expelling  the  plaintiff  from  the  close.^ 

The  defendants  pleaded — 1st.  The  general  issue.   23- 
To  the  first  and  second  counts — that  before  the  allejfed 
trespasses,  to    wit,  on    the    IGth    May,  1848,  Her  Ma- 
jesty Queen  Victoria   was    seized    in    her  demesne  an 
of  fee,  of  and  in  all  the  mines  of  gold,  silver,  copper- 
lead  and  coal,  in  the  closes  in  the  first  and  second  count* 
of  the  declaration  mentioned,  with  the  appurtenance* 
and  being  so  thereof  seized,  afterwards  and  before  an 
oi!  the  times  when,  etc.,  to  wit,  on  the  day  and  ye^ 
last  aforesaid,  by  Her  Majesty's  letters  patent,  then  ai 
there  made  under  the  great  seal  of  this  Province,  f 
duly  registered  in  the  office  of  the  secretary  of  the  I 
vince  on  the  17th  May  in  the  same  year,  which  let 
patent  the  defendants  now  bring  into  Court,  etc., 
Majesty  for  the  considerations  and  subject  to  the 
nants  and  conditions  in  the  said  letters  patent 

^  These  two  ojants  were  abandoned  at  tbo  trial. 
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[>ned,  did  (inter  alia)  give  and  grant  unto  the  defen-  1861. 
int  Berton,  his  executors,  administrators  and  assigns,  m»m^hon 
ive  and  license  to  make  use  of,  work,  occupy  and  enjoy  WMat 
such  way  as  he  should  think  proper,  and  to  dispose 
the  produce  thereof  to  his  own  use  for  the  term  of 
renty-five  years  from  the  date  of  the  letters  patent,  all 
e  mines  of  gold,  silver,  copper,  lead  and  coal,  which 
\  the  said  Berton,  his  executors,  administrators  or 
»igns,  should  or  might  discover,  open  and  commence 
.e  efficient  working  of,  within  the  bounds  of  the  follow- 
^  lot  of  land.  [The  description  followed.]  To  hold 
nto  the  said  Berton,  his  executors,  etc.,  the  full  and 
cclTisive  privilege  of  using  and  working  all  the  said 
lines,  and  disposing  of  the  produce  thereof  to  his  and 
aeir  own  use,  which  he  the  said  Berton,  his  executors, 
be,  should  or  might  discover,  open  and  commence  the 
BBcient  working  of  within  the  bounds  of  the  said  tract 
uring  the  time  aforesaid,  as  by  the  said  letters  patent, 
eference  being  thereto  had,  will  appear;  which  tract 
>f  land  comprises  and  embraces  the  closes  in  the  first 
ind  second  counts  of  the  declaration  mentioned.  By 
'irtue  of  which  letters  patent  and  grant,  the  defendant 
^^rton  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  entered  into  and  upon  the  said  closes  with  the 
Ppurtenances  in  the  first  and  second  counts  of  the  de- 
^aration  mentioned,  for  the  purpose  of  digging  and 
fining  coals  in  a  coal  mine  then  and  there  being  open 
^d  known,  situate  in  the  said  closes,  and  having  so 
itered  and  possessed  himself  of  the  said  coal  mine  with 
^^  rights,  members,  privileges  and  appurtenances 
'^^reunto  belonging,  the  plaintiflf  claiming  title  to 
^^  saidi  closes  with  the  appurtenances,  under  color 
^  a  certain  charter  of  demise  pretended  to  be  thereof 
^^de  to  him  by  Her  Majesty  for  the  tenn  of  his 
^ttiral  life,  before  the  said  demise  to  the  defen- 
^^Ht,  whereas  nothing  of  or  in  the  said  closes 
'^^r  passed  by  virtue  of  that  charter,  afterwards 
^^d  before  any  of  the  times  when,  etc.,  and  dur- 
^8  the  continuance  of  the  said  license  and  exclusive 
^Hvilege  so  granted  to  the  defendant  Berton,  to  wit,  on 
'^^  first  day  in  the  declaration  mentioned,  entered  into 
'^  upon  the  closes  in  the  first  and  second  counts  of 
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1851       ^^^  declaration  nioutioned,  with  the  appurtenances,  and 
was  thereof  possessed;    and  thereupon  the  defendant 

\I'Mahov 

^  tigainnt^  Bortou  in  his  own  ripjht,  and  Francis  as  his  servant  and  j 
Bkrtox.  Yyy  jjjg  c-omniand,  entered  into  and  upon  the  said  closes^ 
and  upon  the  plaintiff's  possession  thereof,  for  the  pur--* 
pose  of  carryinpf  on  the  said  Berton's  mining  operationfe-  _ 
under  and  by  virtue  of  the  said  pjrant  or  hitters  pateni 
in  the  siiid  coal  mine  there  situate  as  aforesaid,  as  the; 

lawfully  mi^ht,  doing  no  unnecessary  damage  to  tl «( 

said  close  thereby;     and    the    defendant    Berton,    ar^  (f 
Francis  at*  his  servant  and  by  his  command,  then  ac^Ed 
there  with  shovels,  etc.,  dug  up  and  distributed  a  smj;^]/ 
part  of  the  soil  of  the  said  closes,  and  sunk  two  lev^fc 
and  pits  through,  under  and  along  the  sjiid  closes  to  tlie 
said  coal  mine,  and  did  raise  and  get  certain  small  quan- 
tities of  earth,  etc.,  and  certain  small  quantities  of  the 
subsoil,  to  wit,  so  much  as  was  necessarj^  to  remove  in 
order  to  make  the  said  levels,  etc.,  from  the  surface  of 
the  (loses  to  the  said  coal  mine,  in  order  to  the  efficieat 
working  thereof,  and  did  lay  the  same  upon  a  small  por- 
tion of  the  closes  near  the  mouth  of  the  level  or  pit,  an^fl 
did  also  cut  down  and  destrov  onlv  so  much  of  the  trec-^i' 
and  underwood  of  the  closes  as  w^as  necessarv  to  mak^ 
the  roads  from  the  said  coal  mine  to  the  border  of  th«^* 
lake  in  the  first  and  second  counts  of  the  declaratio^^ci 
mentioned,  for  the  purpose  of  taking  the  coal  quarri&*J 
and  dug  in  the  ^ud  coal  mine  to  the  said  lake,  beiugtli'-* 
place  of  shipment,  doing  no  unnecessary  damage  to  tli^^* 
plaintiff,  or  no  more  than  was  absolutely  necessary  to 
the  effici(^nt  working  of  the  said  coal  mine  and  removiaji 
the  coal  therefrom  to  the  place  of  shipment.    Which  ar^* 
the  same  supposed  trespasses,  etc.    Verification. 

The  plaintiff"  replied,  that  the  Queen  was  not  seized  i^ 
fee  of  and  in  all  mines  of  gold,  etc.,  with  the  appurt^* 
nanc('S,  in  manner  and  form  as  the  defendants  alleged* 
He  also  new  assigned  that  he  brought  the  action  no"*^ 
only  for  the  several  ti'espasses  in  the  introductory  pat^ 
of  the  second  plea  mentioned  and  attempted  to  be  just^' 
fied,  but  also  that  the  defendants  committed  the  tre^' 
[lasses  on  other  and  different  occasions  than  those  in  tt*^ 
second  plea  mentioned,  and  to  a  greater  extent  and  wit** 
more  force  and  injury  than  was  reasonable  and  necc?^ 
sary  for  entering  the  said  mine  and  taking  away  tt*^ 
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[Acts  or  trespass,  in  substance  the  same  as  those       i851. 
)lained  of  in  the  declaration  were  then  set  forth,    ^,^^^^^ 
were  alleged  to  have  been  committed  by  the  defen-      against 
s  upon  the  plaintiff's  close,  on  other  and  different     S***^'^- 
sions  and  for  other  and  different  purposes  than  in 
second  plea,  and  in  other  and  different  parts  of  the 
^,  out  of  and  beyond  the  said  seizin  in  fee  of  the 
m  as  set  forth  in  the  second  plea,  and  were  other 

different  trespasses  than  those  attempted  to  be 
.fied  by  the  second  plea.]  The  defendants  pleaded 
guilty  to  the  new  assignment, 
t  the  trial  before  Parker,  J.,  at  the  Queen's  county 
ait  in  March  last,  the  plaintiff  gave  in  evidence  a 
It  from  the  Crown,  dated  3d  June,  1786,  to  Cornelius 
ley  and  others,  of  two  tracts  of  land,  of  which  lot 
iber  10  was  granted  to  William  Bridgham  and  Oliver 
ier.  It  appeared  that  upwards  of  fifty  years  ago, 
lot  had  been  in  the  possession  of  William  Cyphers, 
>  made  some  improvements  on  the  front  of  it,  and 
1  about  forty-five  years  ago.  It  was  not  shewn  how 
^ot  possession,  but  after  his  death  his  family  con- 
ed to  occupy  it  until  1837,  when  his  son  and  one  of 
daughters  conveyed  it  to  the  plaintiff,  who  had  since 
1  in,  possession.    As  all  the  facts  appear  hereafter, 

only  necessary  to  state  here  that  evidence  was  given 
gect  to  objection  by  the  defendants)  of  the  injurious, 
ct  of  mining  upon  other  lands  in  the  neighbourhood;. 

that  there  was  conflicting  evidence  of  the  necessity 
the  defendants  to  open  a  new  pit  and  cut  a  road,, 
enable  them  to  carry  on  their  mining  operations.  It 
»  agreed  that  the  facts  should  be  turned  into  a  special 
lict,  the  question  of  excess  and  the  damages  being 

open  to  the  jury.  The  special  verdict  was  as  follows: 
n  the  first  issue,  w-e  find  the  defendants  guilty  of  the 
^passes  alleged  in  the  first  and  second  counts  of  the 
laration,  and  we  assess  the  plaintiff's  damages  con- 
rently  at  £75,  in  which  sum  is  included  £60  as  the 
Ue  of  the  coal  to  the  plaintiff  at  the  time  when,  etc* 
3  in  case  the  judgment'  of  the  Court  should  be  for 

plaintiff  upon  the  second  issue  as  to  the  Queen's 
dn,  then  we  find  generally  those  damages  for  the 
intiflf. 

VOt.  Vn,  H.B.B.— 21 
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1861.  On  the  second  issue  we  find  as  follows:    That  the  close 

M'Mahon    whereon,  etc.,  was  part  of  lot  nnmber  10  in  the  second 
against      tract  described  in  letters  patent  under  the  great  seal  of 
KRTON.     ^^^  Province,  bearing  date  the  3d  June,  1786,  which  let- 
ters patent  are  as  follows: — "George  the  Third,  by  the 
'•  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  King,  defender  of  the  faith,  etc    To  all 
to  whom  these  presents  shall  come,  greeting:    Know 
"  ye,  that  we,  of  our  special  grace,  certain  knowledge  ani 
"  mere  motion,  have  given  and  granted,  and  by  these  pre 
"  sents,  for  us,  our  heirs  and  successors,  do  give  an< 
"  grant  unto  Cornelius  Dalley  [the  names  of  the 
"  grantees  were  stated]  in  severalty  unto  each  of  thenrr^ 
"  and  to  oa(»h  and  every  of  their  several  and  respecti^ 
"  heirs  and  assigns,  several  lots  and  plantations  of  lam 
"  being  the  lots  from  number  1  to  number  10  inclusiv    — ^ 
"  except  the  lots  numbers  5  and  7,  which  are  not  heret::::^!' 
"  granted,  comprehended  within  a  tract  of  land  situa^^re, 
*'  lying  and  being  on  the  northwest  side  of  the  Gra^r^^/ 
"  Lake  in  Queen's  county  in  our  Province  of  New  BruK^^r. 
"  wick,  in  America,  and  abutted  and  bounded  as  F^o/- 
"lows:     [the  description  then  followed]     Unto  Henrr 
"  Peck  [the  names  of  the  several  grantees  were  then 
*'  stated]  in  severalty,  unto  each  of  them  and  unto  each 
^*  and  every  of  their  several  and  respective  heirs  and  as- 
"  signs,  several  lots  and  plantations  of  land,  being  the  lot» 
''  from  number  1  to  number  41  inclusive  (except  the  lot^ 
**  numbers  19,  3G,  37  and  38,  which  are  not  hereby  grant"— 
"  ed)  comi)rehended  within  a  tract  of  land  situate,  lyin^? 
"  and  being  on  the  northwest  side  of  the  Grand  Lake  i*^ 
"  Queen's  county  in  our  Province  of  New  Brunswicl^ 
"  and  abutted  and  bounded  as  follows,  [the  descriptiorr 
"  then  followed]  containing  in  the  whole  8,200  acres  mor# 
"  or  less,  with  allowance  for  such  roads  as  may  be  deemec 
"  necessary  to  pass  through  the  same:  all  wilderness  lane* 
"  and  have  such  shape,  form  and  marks,  as  appear  by  tl 
"  actual  survey  thereof  made  under  the  direction  of  o 
"  Surveyor-General,  of  which  survey  the  plan  hereni 
'•  annexed  is  a  representation ;  together  with  all  wor 
"  underwoods,  timber  and  timber  trees,  lakes,  po' 
"fishings,  waters,  water  courses,  profits,  commodf 
"  appurtenances  and  hereditaments  whatsoever  there 
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iging  or  in  any  wise  appertaining;   together  also      1861. 
the  privilege  of  hunting,  hawking  and  fowling  in    m'MahojT 
upon  the  same,  and  mines  and  minerals;  neverthe-     ^|^^Jf 
laving  and  reserving  to  us,  our  heirs  and  successors, 
rhite  pine  trees,  if  any  such  shall  be  found  grow- 
hereon;   and  also  saving  and  reserving  to  us,  our 
.  and  successors,  all  mines  of  gold,  silver,  copi)er, 
ind  coals.  To  have  and  to  hold  the  said  two  tracts  of 
(except  the  lots  before  mentioned  not  to  be  hereby 
ted),  and  all  and  singular  other  the  premises  here- 
ranted,  unto  the  said  several  and  respective  gran- 
in  the  lots,  shares,  quantities  and  proportions  as 
ws:      [the  names  of  the   several  grantees  then 
wed,  with  the  number  of  the  lot  granted  to  each] 
the  said  several  and    respective    grantees,  and 
'  several  and  respective  heirs  and  assigns,  yield- 
and  paying  therefor  unto  us,  our  heirs  and  suc- 
>rs,  or  to  our  Receiver-General  for  the  time  being, 
Iv,  that  is  to  sav,  at  the  feast  of  Saint  Michael  in 
y  year,  at  the  rate  of  two  shillings  for  every  hun- 
acres,  and  so  in  proportion  according  to  the  quan- 
of  acres  hereby  granted — the  same  to  commence 
be  payable  from  the  said  feast  of  Saint  ^lichael 
h  shall  first  hai)pen  aft(»r  the  expiration  of  ten  yinirs 
1  the  date  hereof.    Provided  always,  and  this  pre- 
grant  is  upon  condition,  that  the  said  several  and 
ective  grantees  and  their  several  and  respective 

I  or  assigns,  shall  and  do  within  three  years  after 
iate  hereof,  for  every  fifty  acres  of  plantable  land 
by  granted,  clear  and  work  three  acres  at  least 
uch  part  thereof  as  they  shall  judge  most  con- 
ent  and  advantageous;  or  else  to  clear  and  drain 
e  acres  of  swampy  or  sunken  ground,  or  drain 
e  acres  of  marsh  if  anv  such  contained  therein; 
shall  and  do  within  the  time  aforesaid,  put  and 
>  on  every  fifty  acres  thereof  accounted  barren, 
e  neat  cattle,  and  continue  the  same  thereon  until 
e  acres  for  every  fifty  be  fully  cleared  and  im- 
'ed;  and  if  there  shall  be  no  part  of  the  said 
t  fit  for  present  cultivation  without  manuring  and 
roving  the  same,  they  within  the  time  aforesaid 

II  fee  obliged  to  erect  on  some  part  of  their  said 
lectiye  lots  of  land,  one  good  dwelling  liouw,  to 
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1851.      '*  ^^  ^t  least  twenty  feet  in  length  and  sixteea  feet  in 

*•  breadth,  and  to  put  on  their  said  respective  lots  of 

agaifui '    "  land  the  like  number  of  three  neat  cattle  for  every 
Bkkton.     u  ^^^^  acres;  or  otherwise  if  any  part  of  the  said  tract 
'  shall  be  stony  or  rocky  ground  and  not  fit  for  planting 
'*  or  pasture,  shall  and  do  within  three  years  as  afore- 
*•  said  begin  to  employ  thereon  and  continue  to  work 
"  for  three  years  then  next  ensuing,  in  digging  any  stony 
*'  quarrj'  or  mine,  one  good  and  able  hand  for  every 
**  fifty  acres,  it  shall  be  accounted  a  sufficient  cultiva- 
*•'  tion   and  improvement.     Provided    also,    that    every 
•*  three  acres  that  shall  be  cleared  and  worked  or  cleareiE^ 
*•  and  drained  as  aforesaid,  shall  be  accounted  a  8ufficien^»^  i 
**  seating,  cultivation  and  improvement  to  save  forevee^    r 
"  from  forfeiture  fifty  acres  of  land  in  any  part  of  th        e 
"tract  hereby  granted,  and  the  said  several   grantee—   -s 
"  and  their  several  and  respective  heirs  and  assigns  l^Bve 
"  at  liberty  to  withdraw  their  stock,  or  forbear  workii^^^g^ 
"  in  any  quarry  or  mine,  in  proportion  to  such  cultiv; 
"tion  and  improvements  as  shall  be  made  upon 
"  plantable   lands,   swamps,   sunken   ground,   or   mar-aeh 
"  therein   contained.     And  if  the  said  rent  hereby  Kr^ 
**  served  shall  happen  to  be  in  arrear  and  unpaid  for  tlie 
"  space  of  one  year  from  the  time  it  shall  become  ixje, 
"  and  no  distr(?ss  can  be  found  on  the  said  lands,  teiae- 
*'  ments  and  hereditaments  hereby  granted,  or  if  tJbla 
"  grant  shall  not  be  duly  registered  in  the  register's 
"  office  of  our  said  Province  in  six  months  from  the  date 
"  hereof,   and  a   docket  also  entered   in  the  auditor's 
"  office  of  the  same,  then  this  grant  shall  be  void,  and 
"  the  said  lands,  tenements  and  hereditaments  herebv 
"  granted,  and  eveiy  part  and  parcel  thereof,  shall  re- 
**  vert  to  ns,  our  heirs  and  successors.  And  provided  also, 
"  upon  this  further  condition,  that  if  the  land  hereby 
"  given  and  granted  as  aforesaid  shall  at  any  time  o*^ 
"  times  hereafter  come  into  the  possession  and  tenure 
"  of  any  person  or  persons  whatsoever,  inhabitants  (►^ 
"  our  said  Province  of  New  Brunswick,  either  by  virtu^^ 
"  of  any  deed  of  sale,  conveyance,  enfeoffment  or  ex- 
"  change,   or   by  gift,   inheritance,  descent,   devise 
"  marriage,  such  person  or  persons,  being  inhabitant^^^ 
"  as  aforesaid,  shall  within  twelve  months  after  his,  h( 
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"or  their  entry  and  possession  of  the  same,  take  the      igsi. 

"  oaths  prescribed  by  law  before  some  one  of  the  magis 

^'trates  of  the  said  Province,  and  a  certificate  of  the    ^«yaf/"^^^^^ 

"magistrate  that   such  oaths  have  been  taken,  being     ^itRTON. 

^*  recorded  in  the  secretary's  office  of  the  said  Province, 

"the  person  or  persons  so  taking  the  oaths  aforesaid 

**  shall  be  deemed  the  lawful  possessor  or  possessors  of 

"the  land  hereby  granted.    And  in  ease  of  default  on 

"  the  part  of  such  person  or  persons  in  taking  the  oaths 

**  within  twelve  months  as  aforesaid,  this  present  grant 

"  and  every  part  thereof  shall,  and  we  do  hereby  declare 

"  the  same  to  be  null  and  void  to  all  intents  and  pur- 

^*  poses,  and  the  lands  hereby  granted,  and  every  part 

"  and  parcel  thereof,  shall  in  like  manner  revert  to,  and 

*'  become  vested  in  us,  our  heirs  and  successors,  any- 

**  thing  herein  contained  to  the  contrary  notwithstand- 

'•  ing.    Given  under  the  great  seal  of  our  Province  of 

*'  New  Brunswick,"  etc. 

That  the  plaintiff  was  at  the  time  when,  etc.,  seized 
and  possessed  of  the  said  lot  number  10,  he  and  the  per- 
sons under  whom  he  claimed  having  been  in  possession 
of  the  same  over  fifty  years. 

That  no  other  mines  or  minerals  have  been  discovered 
within  the  said  lot  except  coals,  and  no  stone  or  stony 
quarries  have  been  discovered  therein. 

That  since  the  making  of  the  said  grant,  a  vein  or 
seam  of  coals  has  been  discovered  to  exist  under  cer- 
tain parts  of  the  surface  of  the  said  lot,  eighteen  inches 
or  thereabouts  in  thickness,  in  some  places  coming  so 
near  the  surface  as  to  be  obtained  by  stripping  off  the 
earth;  in  other  places,  and  in  the  place  where  taken  by 
the  defendants,  fifteen  feet  or  thereabouts  below  the 
surface;  and  that  the  usual  and  customary  mode  of 
obtaining  the  coal  in  such  places  where  the  ground 
slopes,  is  to  dig  and  throw  open  a  drain'  or  trench  at 
the  lower  part  of  the  slope,  until  the  vein  or  seam  of 
coal  is  exposed  and  the  end  thereof  uncovered,  tlirowing 
the  dirt  on  each  side,  and  from  thence  to  make  a  pass- 
age, level  or  adit  under  the  earth,  shoring  and  propping 
up  the  earth  overhead  by  means  of  wooden  props  and 
plankfly  and  from  such  passage  to  make  lateral  passages 
sapported  In  the  same  way,  and  out  of  and  by  means  of 
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1861.      such  several  passages  to  dig  and  take  out  the  said  seair 
or  vein  of  coal :  in  the  course  of  which  oi>eration  it  i 

M'Mahon 

against  uecessary  to  take  out  a  quantity  of  stuff  called  coa 
Bebton.  metal  or  coal  dirt,  which  is  injurious  and  destructiv 
to  vegetation  and  the  soil  on  which  it  is  placed;  tha 
the  said  coal  dirt  or  metal  exceeds  the  quantity  of  co£ 
coming  in  contact  therewith;  that  a  certain  portion  c 
the  coal  dirt  or  metal  is  put  into  the  passages  after  tt 
coal  is  withdrawn. 

We  find  that  in  the  year  1842,  a  person  having  &- 
tered  on  the  said  lot  by  the  license  and  permission 
the  plaintiff,  made  and  threw  open  a  drain,  passage 
level  (called  the  old  level),  and  dug  out  and  took  aws 
coal  therefrom,  making  a  passage  under  the  earth 
sixty  feet  in  length  or  thereabouts,  propping  and  su 
porting  the   earth   above  in   the  manner  above   m^^ 
tioned,  and  having  brought  out  and  thrown  on  each  si« 
of  the  trench  or  k^vel  where  it  was  open  above,  the  co 
dirt  or  metal;  that  at  the  time  of  the  entry  by  the  defc*. 
dants  such  old  passage  or  level  was  open. 

That  letters  patent  bearing  date  the  16th  May,  184^ 
under  the  great  seal  of  the  Province,  were  granted  t* 
the  defendant  William  J.  Berton,  which  letters  patent 
are  as  follows:  "Victoria,  by  the  grace  of  God,  etc. 
**  Know  ye,  that  for  and  in  consideration  of  the  sum  o1 
"  £15  5s.,  to  us  paid,  and  in  further  consideration  of  tb 
"  rent  and  duty  hereinafter  reserved  and  made  dtie  an< 
**  payable  to  us,  our  heirs  and  successors,  and  othe 
**  stipulations  hereinafter  mentioned  to  be  done  an< 
"  performed  by  William  J.  Berton  of  the  city  of  Sail 
"John,  his  executors,  administrators  and  assigns,  ^ 
"  have,  and  by  these  presents  do  for  ourselves,  our  heii 
"  and  successors,  give  and  grant  unto  the  said  Williai 
"J.  Berton,  his  executors,  administrators  and  assign 
"  leave  and  license  to  make  use  of,  work,  occupy  as 
"  enjoy  in  such  way  as  he  isliall  think  proper,  and  dispoc 
"  of  the  produce  thereof  to  his  and  their  use  for  the  ten 
"  of  twenty-five  years  from  the  date  of  these  present 
*'all  and  every  mine  or  mines  of  gold,  silyer,  coppe 
"  platina,  lead,  coals,  or  other  minerals  of  any  descri] 
"  tion,  which  he  the  said  William  J.  Berton,  his  execi 
'^  tors,  administrators  or  assigns,  shall  or  may  discoyei 
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*  ""  open  and  commence  the  efficient  working  of,  within  the       1851. 
*■  "^    bounds  of  the  following  lot  or  tract  of  land,that  is  to  say. 


Bebton. 


M'Mahon 

*  •^  [The  description  of  a  tract  of  5,670  acres  of  land  then     ^'?«f?*^ 
^"^  followed,  in  w^hich  was  included  the  lot  owned  by  the 

*  *  plaintiff.]  To  have  and  to  hold  unto  the  said  William 
**  J.  Berton,  his  executors,  etc.,  the  full,  entire  and  exclu- 
**  sive  privilege  of  using  and  working  all  such  mines  and 
**  disposing  of  the  produce  thereof  to  his  and  their  own 
**  use,  which  he  the  said  William  J.  Berton,  his  execu- 
**^  tors,  etc.,  shall  or  may  discover,  open  and  commence 
**  the  efficient  working  of  within  the  bounds  of  the  said 

hereinbefore  describedi  tract  of  land,  for,  during  and 

unto  the  full  end  and  term  of  twenty-five  years  from 

the  date  of  these  presents,  fully  to  be  complete  and 

'•  ended.    Provided  always,  and  these  presents  are  upon 

**  this  condition,    that  the  said  William  J.  Berton,  his 

**  executors,  etc.,  shall  and  do  well  and  truly  pay  for  the 

**'  use  of  us,  our  heirs  and  successors,  to  our  Receiver- 

**  General  in  our  said  Province,  or  to  such  other  person 

*"  or  persons  as  we  may  from  time  to  time  appoint  to 

**  receive  the  same,  a  rent  or  duty  of  five  per  centum  of 

**  the  value  of  all  the  minerals  which  shall  be  raised  from 

*•  the  said  mines,  with  the  exception  of  coal,  and  on  the 

**  said  coal  a  duty  of  one  shilling  per  chaldron;   which 

**  said  resi)ective  duties  and  each  of  them  shall  commence 

**   at  the  end  of  three  years  from    the    date    of    these 

**  presents,  and  shall  be  paid  quarterly,  to  wit,  on  the 

1st  day  of  January,  the  1st  day  of  April,  the  1st  day  of 

July,  and  the  1st  day  of  October,  in  each  year.    And 

provided  also,  and  these  presents  are  upon  the  further 

**  condition,  that  in  case  the  said  William  J.  Berton,  his 

**  executors,  etc.,  shall  fail  well  and  faithfully  to  pay  the 

said  respective  duties  or  either  of  them  by  the  space  of 

thirty  days  after  any  of  the  days  or  times  whereon  the 


same  are  hereby  made  due  and  payable,  or  shall  not 

within  two  years  from  the  date  of  these  presents  open 

and  work  to  effect  any  mine  or  mines  within  the  bounds 

of  the  tract  of  land  hereinbefore  described,  or  having 

opened  any  such  mine  or  mines,  shall  cease  to  work  the 

^*  same  to  effect  for  the  space  of  twelve  consecutive  cal- 

^^  endar  months  at  any  one  period,  then  and  in  such  case 

*  these  presents  shall  cease,  determine,  and  be  to  all 

**  intents  null  and  void,  except  so  far  as  to  enable  wa, 
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1851.      "our  heirs,  etc.,  to  recover  and  enforce  payment  of  anj 

"  sum  of  money  which  may  at  the  time  be  due  and  owin 

^yau$r    "  to  US,  our  heirs,  etc.,  from  the  said  William  J.  Berto 
Bbrton.      a  ijjg  executors,  etc.,  as  a  duty  or  duties  accrued  in  vi 
"  tue  of  these  presents.''    [A  covenant  then  followed  o 
the  part  of  the  Crown  to  renew  the  lease  at  the  expi 
tion  of  the  term,  or  pay  Berton  for  the  buildings,  m 
chinery,  etc.,  remaining  on  the  premises.] 

That  under  and  by  virtue  of  the  said  letters  pate 
claiming  a  right  thereunder,  without  the  consent  air:*,^ 
against  the  will  of  the  plaintiff,  the  defendant  Bert^Q^ 
and  the  other  defendant  Francis  as  his  servant,  in  E>e- 
cember,  1848,  entered  on  the  close  where,  etc.,  whSeA 
was  included  and  comprehended  within  the  bounds   of 
tract  described  in  the  said  last  recited  letters  patent,  aijrf 
made  a  new  passage  or  level  at  no  great  distance  from 
the  old  level,  nearly  in  the  same  direction,  and  made 
lateral  passages  therefrom,  and  one  passage  opening 
into  the  old  level,  and  carried  on  operations,  taking  coal 
therein  from  the  same  vein  or  seam  of  coal,  and  taking 
and  removing  coal  metal  or  coal  dirt  therefrom,  and 
placing  the  same  on  parts  of  the  said  close  adjoining  to 
the  said  passage  or  level. 

We  find  that  several  years  ago  coals  have  been  taken 
from  land  near  to  the  said  close,  on  some  occasions  by 
means  of  shafts  made  in  places  where  the  surface  of  the 
earth  was  more  distant  from  the  coal  than  at  the  levels 
before  mentioned,  but  that  no  shaft  had  been  made  in 
the  lot  number  10. 

We  find  that  the  effects  of  such  operations  as  those 
carried  on  by  the  defendants  in  getting  the  said  coal, 
upon  the  use  of  the  land,  would  be  to  make  the  soil 
where  the  coal  metal  was  deposited  useless,  and  to  naake 
the  land  where  it  is  undermined  dangerous  by  becomin? 
liable  to  fall  in  in  different  places  where  the  props  and 
supports  from  time  to  time  become  rotten  or  fall  dotrn* 
which  would  be  seriouslv  detrimental  to  the  nee  of  the 
land  in  pasturing  cattle  thereon  and  other  farming 
operations;  that  the  coal  cannot  be  taken  away  from  the 
said  levels  without  making  and  using  roads  for  tbftt 
purpose  over  the  said  lot  of  the  plaintiff  and  lands  fA' 
jacent. 

We  find  that  neither  the  Queen  nor  Hep  Boyal  p«dc- 
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cessors  acted  on  the  reservation  of  the  grant  of  1786  or      1851. 

exercised  the  supposed  reserved  rights  until  the  said     ;^ 

^rant  to  the  defendant  Berton  in  1848;   and  as  the  evi-      against 
dence  on  these  points  before  us  from  different  witnesses     ^"^ 
generally  concurs,  we  desire  to  refer  generally  to  the 
Judge's  notes  of  the  evidence  on  all  or  any  of  the  matters 
aforesaid,  in  explanation  of  this  our  finding. 

If  the  Court  should  be  of  opinion  on  these  facts,  that 
our  Sovereign  Lady  Queen  Victoria  was  seized  in  fee  in 
the  manner  and  form  alleged  in  the  plea  secondly 
pleaded  by  the  defendants,  then  we  find  the  issue  sec- 
ondly above  joined  for  the  defendants.  But  if  the  Court 
should  be  of  opinion  on  the  facts,  that  our  Sovereign 
Lady  Queen  Victoria  was  not  seized  in  fee  modo  et 
forma,  then  we  find  the  said  second  issue  for  the  plain- 
tiff, in  order  that  the  judgment  may  be  entered  up  gen- 
erally for  the  plaintiff  for  the  damages  above  contin- 
gently assessed  at  £75,  with  Od.  costs,  and  such  costs  of 
increase  as  the  Court  mav  award. 

And  in  regard  to  the  issue  thirdly  joined  on  the  new 
assignment  (in  case  the  verdict  should  be  entered  upon 
the  second  issue  for  the  defendants),  we  find  the  defen- 
dants guilty,  and  assess  the  damages  thereon  at  40s., 
and  6d.  costs;  20s.  of  the  said  40s.  we  allow  for  the  dam- 
age occasioned  by  making  the  new  level,  which  we  con- 
sider unnecessarv,  and  we  allow  the  rest  for  other  dam- 
ages,  considering  the  new  road  unnecessary. 

In  Easter  term  last,  the  Attorney-General  obtained  a 
rule  nisi  to  enter  the  verdict  for  the  defendants,  on  the 
ground  that  they  had  a  right  of  entry  as  an  incident  to 
the  exception;  or  for  a  new  trial  on  the  following 
grounds:  Ist.  That  the  plaintiff  had  shewn  no  title  to 
the  lot;  2d.  The  improper  admission  of  evidence  of  in- 
jury to  other  lands  by  mining;  3d.  That  the  verdict  was 
against  evidence  on  the  question  of  excess;  4th.  That 
case  was  the  proper  remedy  for  excess,  if  the  defendants 
had  the  right  of  entry. 

D.  S.  Kerr  for  the  plaintiff,  also  gave  notice  of  his 
intention  to  move  for  judgment  non  obstante  veredicto 
if  the  finding  on  the  second  issue  should  be  for  the 
defendants. 

In  Trinity  term  last,  D.  S.  Kerr  shewed  cauBe.    T\v^ 


Berton. 
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1861.       grounds  for  the  rule  nisi  will  be  answered  by  considering 
—  the  legal  import  of  the  second  plea,  the  failure  in  prool 

ayaxTiii      of  it,  and  a  review  of  the  reasons  urged  for  a  new  trial. 
As  to  the  legal  import  of  the  plea.    It  alleges  that  the 
Queen  was  seized  in  fee  of  all  the  mines  of  gold,  etc, 
Now  seizin  in  fee  includes  occupation  and  possession^ 
i  Plowd.  191,  Bnllard  v.  Harrison.^     The  plea  professe 
to  give  color,  which  is  matter  of  law,  and  cannot  be  trr^ 
versed.    6  Bac.  Abr.  313.     It  must  be  clear,  and  tak^ 
according  to  its  legal  import.     It  is  true  that  the  fir^ 
part  of  the  plea  alleges  that  Her  Majesty  was  seizoc 
merely  of  the  mines  in  the  closes,  with  the  appurte- 
nances;  but  as  it  is  laid  down  in  Shep.  Touch.  96,  Co. 
Lit.  6,  that  by  the  grant  of  mines  of  lead,  etc.,  the  land 
itself  will  pass,  the  words  "  seized  of  the  mines,"  in  con- 
nexion with  the  other  parts  of  the  plea,  that  the  plain- 
tiff claimed  the  closes  in  question    under    color   of  a 
charter  from  the  Crown,  etc.,  and  that  the  defendants 
entered  the  closes  under  the  authority  of  the  Crown, 
can  mean  nothing  else  than  that  the  Crown  was  seized 
of  the  closes,  and  that  the  plaintiff  had  no  right  thefe: 
it  amounts  to  an  absolute  exclusion  of  the  plaintiflTs  title 
from  every  part  of  the  closes.     This  construction  is  the 
only  one  that  can  account  for  the  express  color  in  the 
plea,  to  prevent  it  amounting  to  the  general  issue;  other- 
wise the  color  is  wholly  unnecessary  ond  demurrable.  It 
is  a  rule  in  giving  color,  that  it   must   be   such   as,  tf 
effectual,  would  maintain  the  plaintiff's  right.  6  Bac.  Abr. 
314,  Steph.  Plead.  234.    As  then  it  is  alleged  in  this  plea 
that  the  plaintiff  entered  the  close  under  a  charter  from 
the  Crown,  the  charter  giving  seizin  by  the  record  and 
requiring  no  livery,  Doe  v.  Craft,^  must  be  a  good  title. 
But  suppose  livery  necessary:  the  alleged  charter  covers 
the  whole  closes,  and  if  effectual,  which  it  might  be, 
would  maintain  the  plaintiff's  action  against  the  Crown, 
and  all  claiming  under  it:    the  plea  therefore,  which 
must  be  taken  most  strongly  against  the  defendants,  in 
effect  alleges  that  the  Crown  was  seized  and  posset 
of  the  closes  in  which,  etc.,    with   the   appuri;enance0- 
Should  there  be  any  doubt  of  this  being  the  true  con- 
struction, the  seizin  of  the    mines   with    the   appurte- 

1  4  M.  &  S  392.  «  1  Kerr,  652. 
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ances,  as  a  right  of  entry  must  be  alleged,  can  mean      1861. 
jthing  else  than  a  seizin,  with  the  rights  assumed  in  the    m»Mahon 
her  Darts  of  the  plea  to  enter  and  take  the  coals:      against 
oume  V.  Taylor.^  But  this  right  is  expressly  traversed; 
id  the  true  import  of  the  plea  so  traversed,  requires 
;e  defendants  to  shew  either  that  the  Crown  was  seized 
'  the  closes  or  at  least  of  the  mines,  with  such  rights 
\  to  warrant  the  entry  and  injury  complained  of  in  the 
jclaration  and  confessed  by  the  plea. 

The  failure  in  proving  the  plea.  The  defendants 
ly  for  proof  of  this  plea  upon  the  reservation  in  the 
•ant — "  saving  and  reserving  to  us,  our  heirs  and  suc- 
^ssors,  all  "  mines  of  gold,  silver,  copper,  lead  and 
►als."  It  is  not  denied  that  the  Crown  has  a  right  to 
s  prerogative  of  gold  and  silver  in  the  land  of  a  subject, 
id  perhaps  a  prescriptive  right  to  enter  and  take  them, 
lowd.  323.    But 

1.  The  Crown  has  no  constitutional  right  to  create  pre- 
^gatives,  by  resening  in  its  grants  of  fee  simple  to  a 
ibject,  base  mines,  such  as  coals,  with  unlimited  power 
f  entering  into  and  subverting  the  soil  so  granted,  to 
'ork  these  mines.  Base  mines  by  law  do  not  belong  to 
lie  Crown,  but  go  with  the  soil  to  the  grantee  of  the 
tnd.  Plowd.  337.  Cujus  est  solum  ejus  est  usque  ad 
aplum.  What  is  the  limit  of  the  Crown's  power  ?  May 
^  make  a  grant  in  fee  simple,  reserving  a  right  to  enter 
nd  strip  off  the  whole  of  the  surface,  and  utterly  de- 
troy  the  estate  whenever  it  pleases;  or  must  it  be  con- 
^'oHed  by  some  limit  known  to  the  law?  If  there  be  no 
^unds  within  which  to  restrain  the  Crown,  it  may  in- 
'^)duce  into  its  grants  whatever  arbitrary  and  oppres- 
iTe  reservations  it  pleases:  thus  violating  the  great 
barter  and  the  laws  of  the  land.  The  Crown,  who  in 
&gal  fiction  holds  the  fee,  but  who  only  so  holds  it  as 
^nstee  for  the  public,  must  make  its  grants  conformable 
0  the  principles  of  our  landed  system  and  the  rules  of 
aw.  It  is  clear  that  the  Crown  has  no  prerogative  in 
^Is.  Plowd.  337,  Rogers  v.  Brenton.2  They  are  a  part 
^f  the  bowels  of  the  earth,  and  cannot  be  taken  without 
*  destruction  of  the  freehold,  but  go  to  the  owner  of  the 
*^U.    Whence  then  arises  the  Crown's  right  of  reser- 

>  10  Eaet,  169.  '  12  Jar.  2C3. 
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1861.      vation  ?    If  this  right  has  always  existed,  it  ii 
ordinary  that  it  has  never  before  been  exercise 


M'Mahon  .  .  ,  .  , 

agaitutt      the  non-user  is  strong  to  negative  such  a  right 


Brbton. 


the  introduction  into  England  of  the  feudal  syst 
holding  of  lands  was  purely  allodial;  and  on  th 
tion  of  the  feudal  system,  the  giving  up  the  fee 
King  carried  no  idea  that  he  was  to  set  up  an 
tions  beyond  what  were  then  declared,  namely, 
the  one  hand  the  subjects  were  obliged  to  do 
and  fealty  to  their  King,  and  defend  him  aga 
enemies;  on  the  other  hand,  they  were  to  ho! 
possessions  in  peace,  free  from  all  unjust  exacti< 
tailage  except  their  free  services,  and  to  have  ar 
the  laws  of  King  Edward  the  Confessor,  with  tl 
tion  which  was  then  expressed.  Hale's  Com. 
Runnington  (6th  ed.)  133  L.  52,  55,  63.  The  geniu 
feudal  system •  went  strongly  to  protect  a  man's 
sions  against  everybody,  not  excepting  the  Crow 
and  created  the  legal  idea  that  a  man'g^  field 
close  and  his  house  his  castle,  and  the  great  chai 
firmed  the  same  thing.  The  Crown  therefore,  wh 
not  derogate  from  its  grant,  has  no  constitution 
to  reserve,  and  use  that  reservation,  as  by  the 
attempted  to  be  established.  Chit.  Prerog.  211. 
36,  63,  Rorke  v.  Dayrell.^ 

2.  If  the  words  "  saving  and  reserving  "  are  c( 
to  be  an  exception,  such  exception  is  void  foi 
tainty.  Grants  of  the  Crow^n  must  appear  w 
tainty,  and  if  the  matter  excepted  is  not  distii: 
in  the  grant  or  cannot  be  reduced  to  a  certaL 
exception  is  void.  Stockdale's  case,^  Shep.  To 
The  grant  conveys  "  mines  and  minerals  "  to  the 
but  the  excepted  mines,  the  extent  of  them,  op  1 
tinguished  from  those  given  to  the  subject,  c 
appear;  and  there  is  no  way  of  making  certj 
which  is  left  in  uncertainty — agreeably  to  the  mi 
certum  est  quod  certum  reddi  potest. 

3.  Should  these  words  "  saving  and  reserving ' 
strued  an  exception  and  not  a  reservation,  it  ^ 
repugnant  to  the  granting  part  of  the  grant,  c 
sequently  void.  According  to  the  wording  of  th: 
"  special  grace,"  etc.,  it  is  to  be  construed  libei 

M  T.  R.  410.  «  13  Co.  8 
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e    subject.     Chitty's   Prerog.    394.    While   the   grant       1861. 
ves  the  whole  of  lot  number  10  in  the  largest  terms,    m'Mahon 

has  named  its  exceptions  in  apt  and  explicit  words  :      against 

Sebton 
expressly  excepts  lots  numbers  5  and  7  out  of  the  first 

act,  and  other  lots  out  of  the  second  tract,  and  repeats 
ese  in  the  habendum,  as  the  only  exceptions.     It  refers 
so  to  a  plan  annexed  to   represent   its   meaning,  and 
id  which  on  its  face  shews  precisely  what  is  excepted, 
aking    no    mention    of    excepted    coals.     Designatio 
lius  est  exclusio  alterius.     The  grant  and  the  plan  are 
le  records  which  give  a  seizin,  and  if  by  them  the  sub- 
ct   appears  to  be   seized  of  the  coals  or  the  land  in- 
uding  them,  how  can  the  Crown  be  seized?    The  words 
:  the  grant  are  the  largest  that  can  be  employed,  "  to- 
gether with,   etc.,   all   profits,   commodities,   appurte- 
nances and  hereditaments,  whatever  thereunto  belong- 
ing  or   in   any  wise  appertaining,"  **  and   mines  and 
minerals.''     Under  these  words,  the  coal  must  pass  to- 
ether  with  every  thing,  without  which  the  land  itself 
nd  every  profit  belonging  to  it  could  not  be  enjoyed: 
greeably  to  the  maxim,  quando  lex  aliquid  concedit, 
tc,  so  much  relied  on  by  the  other  side,  especially  as 
Qines  and  minerals  are  explicitly  named,  and  the  special 
•erdict  finds  that  there  are  no  other  mines  or  minerals 
311  the  lot  number  10  except  the  coals  in  question.     The 
words  being  thus  filled   by  the   mines   of   coal,  the  ex- 
ception   cannot   take   them.      Shep.   Touch.    77.      But 
further,  this  grant  contains  a  lease  from  the  Crown  of 
every  part  of  lot  number  10,  and  deals  with  the  grantee 
as  a  tenant,  reserving  a  rent  out  of  the  land,  very  par- 
ticularly set  down  as  to  the  times  of  payment,  with  right 
c>  enter  and  distrain,  and  if  no  rent  be  paid  for  one  year, 
-tc,  the  grant  to  become  void.    The  entry  aud  working 
0^  these  mines  and  the  erection  of  buildings  now  con- 
tended for,  would  be  a  clear  eviction  of  the  tenant.    The 
gi^ant  further  provides  to  compel  the  tenant  to  clear  so 
^uch  land  to  prevent  his  grant  from  becoming  void,  and 
^^  make  his  clearing  in  such  parts  as  he  should  judge 
Dttost  convenient  and  advantageous;  but  according  to  the 
exception  now  insisted  on,  the  Crown  may  enter  on  the 
clearing  and  subvert  every  part  of  it.    The  grant  also 
obliges  the  tenant  to  keep  stock,  erect  a  dwelling  house, 
^d  authorizes  him  to  work  mines  or  quarries  on  the 
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1851.       land,  and  lastly,  requires  him  to  take  the  oath  of  allegi- 

-— — ance,  which  is  the  fealty  under  the  feudal  system.   Yet 

aoainsi      the  exception,  if  good,  goes  to  oyerthrow  all  these  rights. 
Berton.      ji  jg  therefore  repugnant  and  void.    Cro.  Eliz.  244,  Hob. 
170. 

4.  But  eyen  if  such  words  would  in  the  abstract  cre- 
ate a  legal  exception,  yet  applied  to  the  instance  in  ques- 
tion, where  the  carrying  out  the  exception  goes  to  break- 
up  and   destroy  the   freehold   and   subvert  the  whole 
estate,  as  complained  of  by  the  plaintiff  and  found  by  the 
special  verdict,  such  an  exception  is  either  void  or  not 
intended  to  apply  to  such  an  instance.    The  principles 
laid  down  in  Lyddal  v.  Weston,^  Harris  v.  Ryding,^  Hil- 
ton V.   Earl  of  Granville,^  and  Humfries  v.  Brogden,* 
fully  support  this  position.     No  cusc  can  be  found  where 
coals  have  been  excepted  and  legally  taken  without  the 
right  to  take  them  expressly  provided  for  in  the  grant 
with  compensation  for  the  injury.    The  grant  must  be 
construed  with  reference  to  the  rights  of  the  grantee, 
and  restrained  in  its  application  to  the  subject  mattet 
within  the  meaning  of  the  Crown,  as  applied  to  tU^ 
working  of  mines  in  Great  Britain  and  other  places*  ^ 
and  according  to   the   law  and   practice  of  the  parect** 
country,  from  whence  the  authority  to  make  the  grai^ 
emanated.      Taylor's  Statistics  on  Coals.      It  does  nc^ 
appear  that  any  mines  in  England  lie  so  near  the  su 
face  as  to  necessarily  injure  it  in  taking  them:  some 
the  coal  mines  there  are  upwards  of  1,800  feet  belo^c^ 
the  surface,  and  the  average  depth  is  upwards  of  60^' 
feet — the  mines  being  first  entered  by  shafts,  which  ma^ 
be  in  the  lands  of  the  miner,  and  the  coals  taken  mtlc^ 
out  coming  on  the  surface  at  all.     Such  an  exception" 
therefore  is  either  void,  or  never  was  intended  in  it::^ 
practical  operation  to  destroy  rights  previously  grante^S 

5.  Presuming  the  words  of  the  grant  to  have  excepte- 
the  coals,  and  left  them  in  the  Crown,  it  gives  the  Crow 
no  right  to  enter  and  take  them  without  the  consei 
of  the  owner  of  the  soil.    The  maxim,  quando  lex  afc- 
quid,  etc.,  so  much  pressed  in  moving  for  the  rule,  3 
more  applicable  to  every  part  of  the  plaintilTB  righ^ 
within  the  grant  than  it  is  to  the  defendants'  exceptior^ 

^2Atk.20.  *6M.d^W.60. 

'  6  Q.  B.  730.  ^  16  Jur.  124. 
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which  it  goes  to  overthrow:  it  is  not  a  universal,  but  1851. 
a  geneml,  rule — applying  generally  to  a  subject's  grant,  m'Mahox 
svhich  is  so  construed  as  to  include  many  things  besides  ^^^!^'^^ 
fvhat  are  expressed,  if  necessary  for  the  operation  of  the 
^rant;  but  the  maxim  is  not  applicable  to  Crown  grants, 
^'hich  are  to  be  taken  by  their  express  words,  and  not 
is  a  subject's  grant,  by  implication;  nor  can  they  enure 
:o  any  other  intent  than  that  which  is  precisely  ex- 
)ressed  in  the  grant.  Alton  Wood's  case,^  Englefield's 
rase,^  2  Bla.  Com.  347.  It  must  also  be  remarked,  that 
he  maxim  relied  on,  and  the  grant  itself,  must  be  ex- 
>ounded  with  reference  to  other  rules  of  law,  namely, 
bat  the  Crown  is  bound  by  law  as  well  as  a  subject — 
hat  a  grant  of  this  description  is  to  be  construed  favor- 
ibly  for  the  subject — that  an  exception  in  a  grant  is  al- 
vays  to  be  construed  favorably  for  the  grantee — that 
he  Crown  cannot  derogate  from  its  grant — that  the 
naxim,  sic  utere  tuo  ut  alienum  non  hi^das,  applies  to 
he  Crown  as  well  as  a  subject — that  the  existing  law 
md  practice  concerning  the  subject  matter  when  the 
2:rant  was  made  must  be  considered,  and  that  construc- 
tion must  be  given  to  Crown  grants  which  is  for  the 
honor  of  the  Crown.  Had  the  Crown  ever  intended  to 
enter  on  the  subject's  land  and  commit  the  damages 
complained  of,  it  would  have  so  expressed  it  in  the 
f?rant.  Expressum  facit  cessare  tacitum.  In  the  ab- 
sence of  such  a  proviso,  why  must  the  grant  be  strained 
>eyond  its  words,  especially  when  that  construction 
^ould  be  so  detrimental  to  the  grantee,  and  require  the 
'I'own  to  derogate  from  its  own  grant — to  disregard 
^o  maxim  to  use  its  own  rights  so  as  not  to  hurt 
Mother — to  act  in  the  teeth  of  the  law  and  practice 
'""liich  obtained  when  the  grant  was  made — ^and  to  the 
iBhonor  of  the  Crown,  by  violating  every  principle  of 
^W  and  justice  in  regard  to  the  subject  ?  The  case  of 
•lilies  in  Plowden,  does  not  help  the  defendants:  that 
^^s  in  the  exercise  of  a  prerogative  right,  coupled  with 
^he  prescriptive  right  to  take  the  mineral;  but  even 
^^  that  instance,  such  rights  were  subsequently  re- 
strained by  Acts  of  Parliament,  1  W.  &  M.  c.  30  and  5 
^*  &  M.  c.  6.  In  Lyddal  v.  Weston,^  Lord  Hardwicke 
"^ys,  that  the  Crown  has  no  right,  under  a  bare  reser- 

1 1  Coke,  41,  note  (2).  >  7  Coke,  11.  >  2  Atk.  20. 
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1861       nation  without  any  right  of  entry,  to  enter  on  a  at 

— J '- —  ject's  land  even  for  royal  mines;  and  this  was  the  ly 

affainu  when  the  present  grant  was  made.  Harris  v.  Rydin^> 
Bebton.  Hilton  v.  Granville,^  and  Humfries  v.  Brogden,^  ar 
to  the  same  effect.  In  the  Durham  and  Sunderland 
Railway  Company  v.  Walker,*  so  much  pressed  by  the 
defendants,  the  right  of  entry  was  expressly  given; 
and  what  was  there  said  by  Tindal,  C.J.,  was  extra 
judicial:  so  all  the  other  cases  cited  by  the  other  side 
are  equally  inapplicable.  Taylor  on  Coals  271,  288, 347, 
372,  898,  which  shews  the  practice  of  working  mines 
in  different  countries,  completely  negatives  the  right 
now  attempted  to  be  set  up. 

6.  The  words  "  saving  and  reserving "  are  eithei 
void,  or  at  most  reserve  merely  a  right  in  another's 
soil,  to  take  the  profits  of  the  coals  when  the  mine 
shall  be  opened  or  worked  by  the  owner  of  the  soil  o 
by  his  direction.  Doe  v.  Wood,*  Shep.  Touch.  96.  Th 
words  employed  are  words  of  reservation  and  not  eJ 
ception;  and  the  difference  between  an  exception  ant 
a  reservation,  as  laid  down  in  Co.  Lit.  47  a,  Shep.  Toucl 
77,  80,  must  have  been  familiarly  known  to  the  Crow 
officer  who  prepared  this  grant,  and  who  no  donl 
advisedly  introduced  them  that  the  right  might  con 
port  with  other  rights  in  the  gi'ant.  It  is  true  that  i 
a  subject's  grant,  words  of  reservation  may  be  coi 
strued  to  mean  words  of  exception,  where  in  connexic 
with  the  subject  matter  they  will  bear  no  other  mea: 
ing.  Doe  v.  Lock;^  but  the  distinction  is  still  preserve 
and  fully  recognized;  and  if  Crown  grants  must  I 
taken  according  to  the  meaning  of  their  precise  word 
as  held  in  Alton  Wood's  case,  or  the  grant  be  void, 
is  difficult  to  see  how  the  words  here  used  can  be  take 
in  any  other  sense  than  as  expressed.  That  part  of  tl 
grant  therefore  must  either  be  inoperative  or  gi^ 
merely  a  right  to  the  profits  of  the  coal  when  take 
from  the  ground. 

7.  The  Crown  having  been  more  than  sixty  years  oi 
of  possession,  is  barred  by  the  statute  of  limitation 

1  6  M.  A  W.  00.  «  6  Q.  B.  701. 

»  16  Jur.  124.  *  2  Q.  B.  940. 

»  2  B.  A  Aid.  724.      •  •  3  A.  dk  E.  748. 
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^^^'8  prerog.  380.    For  the  foregoing  reasons,  the      1851, 

Crown,  was  not  seized  in  fee  in  manner  and    form  as 

alleged  in  the  second  plea.  against 

*-:_«       As  to  a  new  trial.    The  lease  of  the  Crown  gives  the 
defendants  no  right  to  work  mines  already  open.    Any 
anthority  professed  to  be  given  under  the  lease,  was  to 
^ork  the  mines  in  a  proper  manner.    The  lease  is  void 
becanse  it  contains  more  than  the  Crown  had  a  right 
^0  grant,  and  because  it  contains  no  recital  of  the  pre- 
rions  grant.     Wing   v.    Harris,^    17    Vin.    Abr.    108. 
[Parker,  J. — You  cannot  take  that  objection  now;   per- 
haps you  may  do  it  should  you  think  it  necessary  to 
Diove  for  judgment  non  obstante  veredicto.]    The  title 
^f  the  plaintiff   and   the    new    assignment    were  fully 
proved,  and  the  finding  of  the  jury  is  in  every  way  war- 
'"'anted  by  the  evidence. 

The  Attorney-General  and  Allen  contra.    The  ques- 

^'oiis  arising  upon  the  grant  may  be  reduced  to  three: 

^8t.  Whether  the  Crown  has  a  right  to  grant  the  land 

^nd  except  the  minerals;    2d.  Whether  the  words  of 

the  grant  are  suiHcient  to  create  an  exception ;   and  3d. 

*'  the  minerals  are  excepted,  whether  a  right  to  enter 

P^  the  land  and  take  them  is  reserved  as  a  necessary 

*^eident  to  the  exception. 

^  As  to  the  first  point.     It  is  laid  down  in  Shep.  Touch. 

^*   that  whatever  a  man  may  grant,  he  may  except  ; 

^d  though  no  doubt,  by  a  grant  of    land,  the  mines 

^neath  it  will  pass,  according  to  the  maxim  eujus  est 

^oluin,  etc.,  yet  that  is  still  subject  to  the  right  of  the 

^i^ntor  to  except  the  mines;   for  in  the  same  book,  p. 

y^»  it  is  said  that  the  right  to  mines  may  be  severed 

'*t>in  the  soil,  and  that  one  person  may  have  the  soil 

^»id  another  the  mines.    This  principle  must  apply  to 

^nts  from  the  Crown  as  well  as  from  a  subject,  for 

^here  is  no  reason  why  the  Crown  should  not  have  the 

J^ht  to  grant  the  surface  to  one  person  and  reserve 

^«e  minerals  to  grant  to    another    person  at  a  future 

J'^^.    Such  a  right  is  recognized  in  Humfries  v.  Brog- 

Jp^;^  and  in  Lyddall  v.  Weston^  there  was  an  exception 

tin  and  lead  mines  in  a  grant  of  land  by  the  Crown. 

*  Cro.  Elijs.  231.  a  15  Jar.  124.  2  Atk.  20. 
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heir  claim  upon  the  exception,  by  virtue  of  which  the      i851. 
;oal  continued  to  belonj?  to  the  Crown;   and  if  a  sub- 
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ect,  owning  the  land,  would  have  a  right  to  grant  the     ^^^'//^^^ 
oil  and  resc^i-ve  the    mines    (as    is    clear),  there  is  no 
eason  and  no  authority  to  shew  that  the  Crown  would 
lot  have  an  equal  right.     A  grant  from  the  Crown  is 

contract,  and  must  be  construed  by  the  general  rules 
rhich  govern  other  contracts.  The  question  then  is, 
rhat  did  the  Crown  intend  to  grant,  and  wiiat  did  the 
iibject  expect  to  receive  ?  If  that  is  clearly  (expressed 
ri  the  grant,  the  grantee  and  those  claiming  under  him 
re  estopped  from  now  saying  that  the  mines  are  not 
xoepted.  They  cannot  say  they  will  accejit  the  grant 
s  far  as  it  suits  them,  and  reject  the  rest  of  it.  If 
he  words  of  the  grant  left  it  doubtful  what  the  Crown 
Qtended  to  grant,  then  the  words  ex  gratia  speciali, 
tc,  might  be  resorted  to  for  the  purpose  of  hel])ing 
D  the  construction,  but  thev  will  never  have  the  effect 
>f  giving  a  construction  different  from  the*  intention 
expressed.  Thus  in  the  case  of  Alton  Woods^  it  is 
^aid,  *'  that  the  King's  grant,  notwithstanding  the 
'words  ex  ceHa  scientia,  etc.,  shall  not  be  construed  to 
•*pass  any  thing  against  the  King's  intent  and  purpose 
''expressed  in  his  grant;    and  though  it  is  true,  that 

'where  a  patent  is  made  ex  gratia  speciali,  etc.,  it  shall 
'•be  favorably  taken  for  the  patentee,  yet  that  is  as  to 
^the  thing  expressed  in  the  patent,  which  the  words 
*8hew  to  be  intended  to  pass,  but  will  not  make  an- 
^  other  thing  pass  which  is  not  expressed,  nor  oust  that 
'  which  the  words  of  the  i)atent  shew  to  be  intended.^' 
II  the  same  case,  p.  49  a,  it  was  agreed  that  the  words 
X  gratia  speciali,  etc.,  "  should  never  produce  a  violent 

Or  strainable  construction,  or  any  construction  which 

is  against  the  intent  and  purpose  of  the  King  in  his 
'  grant,   but   the  grant  notwithstanding   those   words, 

Khali  be  taken  in  an  usual  and  common  sense  and 
*  Understanding,  secundum  intentionem  domini  Regis." 
T^e  same  rule  of  construction  was  adopted  in  the  Duke 
^^  Chandos'  case.*  The  intention  to  except  the  coals 
^  clear:  to  hold  they  were  not  excepted,  would  be  not 

^*terely  a  strainable  construction,  but  a  construction  at 

^Brianoe  with  the  express  words  of  the  grant    There 

^  Co.  46  Ik  '  6  Go.  56  a ;  see  also  Gliitty's  Frerog,  d^^. 
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1851       ^^^  some  cases   in   which   the   construction   of 

grants  differs  materially  from  those  of  the  si 

agaiMt^  One  is,  that  if  the  grant  cannot  take  effect  ac( 
Bkrton.  ^^  ^jj^  King's  intent,  it  is  void.  As  if  the  King 
to  one  and  his  heirs  male:  in  the  case  of  a  c 
person  such  a  grant  would  pass  a  general  estate 
simple;  but  in  the  case  of  the  King  the  grant 
be  void,  because  the  intention  to  grant  a  fee 
descendible  to  male  heirs  onlv  could  not  take 
Alton  Wood's  case.^  It  would  be  no  answer 
case  to  say  that  the  granting  part  of  the  inst 
would  be  good  and  the  exception  void,  for  that 
be  giving  an  effect  to  the  grant  directly  contrary 
intention  of  the  Crown,  which  clearly  was  to 
the  mines.  If  therefore  the  exception  cannot  tak( 
no  part  of  the  grant  can  operate.  [Parker,  J. — ] 
whether  the  grant  would  be  void}.  There  is  a 
and  a  very  apposite,  case  where  the  King's  grant 
strued  differently  for  the  subject's  and  in  favor 
King.  As  "  if  the  King  grants  a  manor,  exc 
"Courts  and  perquisites,  it  is  good;  but  iui  the 
"  a  subject  it  is  void."  17  Vin.  Ab.  (O.  c.  2),  pi. 
reason  why  such  an  exception  would  be  void  in 
ject's  grant,  is  because  the  Court  is  an  insepar 
cident  to  the  manor.  Shep.  Touch.  79.  But  i1 
necessary  to  resort  to  any  such  rules  of  consi 
in  the  present  case,  because  the  exception  her< 
be  good  in  a  subject's  grant.  If  it  is  co 
that  the  coals  will  pass  to  the  grantee  under  tl 
*^  appurtenances,"  the  answer  is,  that  a  mine  ii 
poreal  hei*editament,  and  therefore  cannot  be 
tenant  to  the  soil — another  corporeal  hereditam 
pass  by  the  word  *^appurtenances"  in  a  conveyan 
Lht.  121  b,  1  Chit.  Gen.  Pr.  154.  [Kerr.— I  ne 
tended  that  they  would.] 

3.  As  to  the  right  of  entry.  The  rules  for  the 
tion  of  deeds  in  Shep.  Touch,  shew  that  the 
entry  is  an  incident  to  the  exception.  In  page 
said,  "When  anything  is  granted,  all  the  m 
"  attain  it  and  all  the  fruits  and  effects  of  it  are 
"  also.  By  the  grant  of  trees,  is  granted  witha 
"  to  cut  them  down  and  take  them  away."    An< 

J  1  Co.  40  a. 
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note   it    is    said,    "  And   you    may    come    with     carts      1861. 
"  over  my  land  to  carry  them  away."     Again,  "  By  the 


M'Mahon 

"grant  of  mines  is  granted  the  power   to   dig    them:      agnimt 

"  and  by  the  grant  of  fish  in  a  man's  pond,  is  granted 

"  power  to  come  upon  the  banks  and  fish  for  them." 

In  p.  100,  it  thus  treats  the  exception  in  a  deed,  "  It  is 

'  another  true  rule,  that  when  anything  is  excepted, 

*all  things  that  are  depending  upon  it  and  necessary 

'  for  the   obtaining   of  it,  are    excepted  also :    as  if  a 

*  lessor  except  the  trees,  he  may  bring  his  chapman 

*  to  view  them  if  he  desire  to  sell  them,  and  he,  or  the 

*  vendee,  may  cut  them  and  take  them  away."  There 
s  no  difference  in  the  construction,  whether  the  right 
>f  entry  is  claimed  by  the  grantee,  or  by  the  grantor 
mder  an  exception;  for  it  is  said  in  Bac.  Ab.  "Grants" 
1)  4,  "  If  a  man  grant  or  reserve  wood,  it  implies  a 
'  liberty  to  take  and  carry  it  away.  So,  if  a  man  having 
'  a  close  surrounded  by  his  own  land,  grants  the  close 

*  to  another  in  fee  or  for  years,  the  grantee  shall  have 
•'  a  way  to  the  close  over  the  grantor's  land  as  incident 
'*  to  the  grant.     So  it  is,  if  he  grants  the  land  and  re- 
*'  serves  the  close  to  himself."     See  also  Dand  v.  Kings- 
cote.^     If  the  fact  of  no  right  of  entry  being  expressly 
reserved,  is  an  objection  in  this    case,  it    would  have 
been  equally  so  in  the  cases  cited;  but  if  the  law  gives 
the  right  of  entry  as  an  incident,  an  express  reserva- 
tion of  it  would  have  been  useless;    and  if  the  inten- 
tion of  the  Crowni  is  to  be    regarded,    it  can  scarcely 
be  supposed  that  it  intended  to  retain  the  coal  in  the 
earth  forever;   for  as  the  grantee;  clearly  has  no  right 
^o  it,  unless  the  Crown  has  the  right  of  entry,  the  coal 
-an  never  be  dug. 

The  rule  laid  down  in  Shep.  Touch,  has  been  con- 

ii*ined  in  several  recent  cases.     In  the  Earl  of  Cardigan 

^-   Armitage,2  the  owner  of  the  fee  had  conveyed  the 

^uiid  and  reserved  the  coals,  with    liberty   to   dig  and 

^^rry  them  away.     Bayly,  J.,  in  delivering  the  judgment 

^f  the  Court  said,  that  according  to  the  rule  from  Shep. 

Touch.  100,  if  the  exception  had  contained  no  words 

to  give  liberty  to  sink  pits,  etc.,  a  right,  as  incident,  to 

Set  the  coals  and  do  all  things   necessary  for  obtain- 

»  6  M.  4  W.  196.  *  2  B.  A  C.  197. 
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1851.       ^^S  them,  would  have  been  excepted  also;  and  that  t 
right  could  not    be    restrained    by    the    special  pow 

,i!/aiiuit  given  in  the  affirmative.  In  Dand  v.  Kingscote/  la: 
was  conveyed  reserving  all  mines  of  coal  with  sufficie 
wayleave  and  stayleave  to  and  from  the  mines,  ai 
with  liberty  of  digging  pits  for  winning  the  coal.  T 
defendant  erected  a  stone  building  containing  a  stea 
engine,  made  a  large  pond  for  supplying  the  engi 
with  water,  and  made  a  railway  from  the  mine,  wi 
embankments  on  each  side  and  a  fence  separating 
from  the  rest  of  the  close.  The  question  was  whett 
he  had  exce(^d(»d  his  powers;  and  the  Court  said  tl 
the  reservation  was  to  be  construed  according  to  1 
rule  in  Shep.  Touch.  100.  This  case  is  important, 
shewing  the  powers  which  may  be  exercised  under 
exception  in  order  to  make  it  available  ;  for  there  1 
owner  of  the  soil  was  actually  excluded  from  a  c 
siderable  part  of  it,  and  the  works  of  the  defendj 
were  such  as  could  not  have  been  contemplated  wl 
the  conveyance  was  made.  In  the  Durham  and  Sun(3 
land  Railway  Company  v.  Walker,^  there  was  a  r^i 
vation  of  the  minerals,  with  liberty  to  dig,  work,  r 
carry  th(?m  away,  and  with  fr(?e  ingress,  egress  ( 
regress.  In  considering  the  effect  of  the  excepti 
the  rule  in  Sliep.  Touch,  was  again  referred  to  for 
purpose  of  shewing  what  the  law  would  give  as  ii 
dent  to  the  exception.  In  neither  of  these  cases  i 
the  reservation  of  the  right  of  entry  treated  as  ne( 
sary  to  give  that  right;  and  indeed  if  it  was,  the  r 
which  has  been  referred  to  would  be  incorrect,  as 
right  to  enter  w^ould  depend  in  every  case  upon  an 
press  contract.  In  The  Queen  v.  The  Earl  of  Noi 
umberland,^  it  was  decided  that  all  royal  mil 
whether  in  the  land  of  the  Crown  or  of  the  subject, 
longed  to  the  Crown  by  prerogative  "  with  liberty 
"  dig  and  carry  away  the  ores,  and  with  such  other 
"  cidents  thereto  as  are  necessiiry  to  be  used  tot  gett 
"  the  ore."  In  that  case  the  land  had  been  granted 
the  Crown  to  the  defendant  without  any  exception, 
as  the  royal  mines  remained  in  the  Crown  by  prerc 
tive,  the  law  gave  the  right,  as  incident,  to  enter  t 
dig  them.     Is  not  the  case  equally  strong  in  favor 

^  6  M.  &  W.  174.  »  2  Q.  B.  940.  »  Howd.  S86. 
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the  right  to  enter,  where  the  mines  remain  the  prop- 
erty of  the  Crown  by  an  express  exception  in  the  grant? 
Several  cases  have  been  relied  on  as  authorities  to  shew 
that  the  Crown  has  no  such  right.  The  first  is  Lord 
Hardwicke's  opinion  in  Lyddall  v.  Weston,^  but  that 
doctrine  is  directly  at  variance  with  the  resolution  of 
the  Judges  in  the  case  of  the  mines  in  Plowden,  and 
is  also  questioned  by  the  Master  of  the  Rolls  in  Seaman 
V.  Vawdrey;2  besides,  it  was  unnecessiiry  to  express 
any  opinion  on  the  point.  Another  case  is  Harris  v. 
Ryding,^  where  there  is  an  opinion  of  Lord  Abinger  on 
the  point,  but  which  the  case  did  not  call  for,  the  ques- 
tion being  whether  where  the  land  was  conveyed,  reserv- 
ing the  minerals,  the  grantor  had  a  right  to  take  all  the 
minerals,  without  leaving  a  sufficient  support  for  the  sur- 
face. That  was  also  the  question  in  Humfries  v.  Brog- 
den;  but  it  does  not  arise  here,  for  the  defendants 
make  no  such  claim. 

Much  reliance  has  been  placed  upon  the  expression 
that  **  the  King's  grant  shall  not  inure  to  a  double  in- 
"tent";  and  it  has  been  argued  from  that,  that  the 
Crown  has  no  right  of  entry  as  an  incident  to  the  ex- 
ception, even  if  such  could  be  the  case  in  a  subject's 
grant.  But  the  rule  will  bear  no  such  construction, 
*s  is  evident  from  the  instances  given.  Thus  where 
and  or  an  office  is  granted  by  the  King  to  an  alien, 
tiis  does  not  make  him  a  denizen;  or  where  the  King 
I'ants  land,  and  the  mines  therein,  it  will  only  pass 
oinmon  mines,  and  not  mines  of  gold  or  silver.  1 
-oke  52  a,  Chitt.  Prerog.  893,  Com.  Dig.  "  Grant "  (G. 
1),  17  Vin.  Ab.  *^  Prerogative  "  (G.  c),  pi.  5.  The  rule 
^  said  to  be  true  where  both  intents  inure  and  work 
^Sainst  the  King,  but  where  one  intent  serves  for  his 
^^nefit,  it  is  otherwise.  Englefield's  case,*  17  Vin.  Ab. 
'  Ii*rerogative "  (G.  1).  All  the  instances  given,  are 
'^'here  something  was  claimed  by  the  grantee  by  impli- 
^'^tion  from  the  intent  of  the  King,  and  not  where  any- 
thing was  claimed  by  the  King:  in  fact,  the  meaning 
^t  the  rule  is  that  nothing  shall  pass  from  the  King 
^y  implication. 

Admitting  however  that  the  King  has  in  general  no 
rtght  of  entry  by  law,  still  in  the  case   of   Lyddall  v. 

>  3  Atk.  20.  '  16  Yen.  893. 
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Weston,  so  much  relied  on,  Lord  Hardwicke  expressljt  ^-^ly 
says  that  where  mines  are  once  opened  the  Crown  cara:.jE^,:m^ 
^ivS?''    restrain  the  owner  of  the  soil  from  working  them,  anc^..^  ,^^ 
Bbrton.     can  either  work  them  itself  or  grant  a  license  to  otherrrM- -c^^^^ 
to  do  so.    And  in  Clavering  v.  Clavering,^  it  was  heU  JT-^^j^ 
that  a  tenant  for  life  might  open  new  shafts  or  pits  fo*^::^:^^^^ 
the  purpose  of  working  old  mines.     In  the  present  cas^.^^^^^ 
the  mine  was  opened  before  the  license  to  the  defeno^  -*3e// 
ants,  and  all  they  did  was  for  the  purpose  of  world 
the  old  mine. 

No  question  can  arise  upon  the  statute  of  limitatio 
if  the  defendants'  construction  of  the  grant  is  correct  r, 
for  if  the  exception  is  good,  the  mines  have  always  mre- 
mained  the  property,  and  been  in  the  possession  of  tAe 
Crown,  though  it  may  have  been  out  of  possession  of 
the  surface  of  the  soil  more  than  sixty  years. 
•  The  objection  that  the  license  is  void  for  not  reciting 
the  prior  grant  is  not  sustained  by  the  case  cited  for 
it — Wing  V.  Harris^ — for  there  both  grants  were  of  the 
same  land:  here  the  grant  and  the  lease  are  of  different 
properties. 

As  to  the  new  trial  : 

1.  The  plaintiff  cannot  recover  under  the  new  assign- 
ment because  the  allegations  are  not  proved.       It  was 
necessary  for  the  plaintiff  to    prove   that   the    allied 
trespasses  mentioned  in  the  new  assignment  were  com- 
mitted at  a  different  place  from  that  mentioned  in  the  '^^^ 
plea,  and  were  other  and  different  trespasses.     1  Chit.          -  ^' 
PI.  664,  1  Saund.  300  b.    All  the  defendants'  acts  were         ^^f" 
within  the  bounds  of  the  license,  and  were  necessary        "^^»' 
for  carrying  on  their  mining  operations. 

2.  The     evidence     of    the     effect     of  mining     upon 
other     lands     was     improperly     admitted.        [Parker, 
J. — I    do    not     see    how     the    evidence    could    hav 
been    excluded.      I     think    it    was    a    proper    mod 
of    getting    at    the    facts.]      A    party    has    no  righ** 
to    anticipate    damages.      The    consequences    spokei 
of  may  never  happen;  and  if  they  do,  they  will  be 
subject  of  an  action  on  the  case,  and  not  of  trespass 
The  defendants  claim  no  right  to  take  away  the 
without  leaving  support  for  the  soil,  and  until  they  ^Bo 
so  the  plaintiff  has  no  cause  of  action.    [Parker,  J. — If 

1 2  P.  Wim.  389.  •  Cro.  Elis.  WL 
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there  is  no  right  of  entry  the  defendants  are  trespas-       1861. 
sers;  and  at  all  events  cutting  the  trees  is  a  trespass.]    ^'Mahon 
Thev  cut  no  more  than  was  necessary  to  remove  the      against 
coals.       [Carter,   C.J.— The  jury  have  found  that  the 
road  was  unnecessary.]     The  verdict  on  that  ground  is 
against  evidence. 

3.  The  plaintifif,  by  putting  in  the  grant,  shewed  title 
out  of  himself,  for  Cyphers,  under  whom  he  claimed, 
had  no  title,  and  only  possession  of  a  small  part  of  the 
lot.  [Carter,  C.J. — He  had  sufficient  title  to  enable 
him  to  recover  against  a  wrongdoer,  though  his  title 
was  not  deduced  from  the  grantee.] 

Cur.  adv.  vult. 
CARTER,  C.J.,  now   delivered   the   judgment  of  the 
Court.     The  record  and  special  verdict  in  this  case  pre- 
sent questions  of  much  general  interest,  as  they  affect 
the  rights  of  the  Crown,  and  the  relative  rights  of  the 
^'rantee  of  the  land  and  the  licensee  of  the  mines  and 
minerals  expressed  as  reserved  in  the  grant  of  the  land. 
These  questions  have  been  very  fully  and  elaborately 
argued,  and  I  have  now  to  express  the  opinion  of  my 
Brothers  I*arker  and  Wilmot  as  well  as  my  own  there- 
upon.    My  Brother  Street  has  been  precluded  by  his 
relationship  to  one  of  the  parties  from  taking  part  in 
the  consideration  of  the  case. 

This  was  an  action  brought  by  the  plaintiff,  in  the 
{Possession  of  a  certain  lot  of  land  called  lot  number  10 
in    the  parish  of  Canning  in  Queen's  Count}',  against 
the   defendants,  for  certain  alleged  trespasses  on  the 
^aid  lot,  namely,  breaking  and  entering  the  close,  dig- 
ging  up  and  subverting  the  soil,  making  and  sinking 
levels,  pits  and  shafts,  digging  and  carrying  away  large 
quantities  of  coal,   cutting  down    and    destroying  the 
trrees,    covering    large    spaces    with    coal  dirt  or  coal 
metal,  and    continuing    the    same    thereon,    etc.,    etc.; 
'Whereby  the  soil  was  sunk,  injured  and  destroyed,  and 
other  injury  sustained.     The  defend.ints  have  pleaded, 
Ibt.  Isot  guilty,  on  which  issue  is  joined;    2ndly.  That 
Her  Majesty  Queen    Victoria   before   any  of  the  times 
virhen,  etc.,  to  wit,  on  the  16th  day  of  May,  1848,  was 
seized  in  her  demesne  as  of  fee  of  and  in  all  the  mines 
of  goldy  silver,    copper,  lead   and  coal,  in  which,  etc., 
^ith  the  appurtenances,    and    being    so  seized,  on  the 
17th  day  of  May  in  the  year  aforesaid,  by  letters  patent 
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1851.  nnder  the  great  seal,  did  p;rant  to  the  defendant  Bert 
M'Mahon  ^^^^'^  ^^^  license  to  make  use  of,  work,  occupy  ai 
agaijist  enjov,  in  such  way  as  he  should  think  proper,  and 
dispose  of  the  produce  thereof  for  his  own  use,  for  tl 
term  of  twentj^-five  years,  all  and  every  the  said  mii 
or  mines  of  gold,  silver,  copper,  lead  and  coal,  whit 
he  might  discover,  open,  or  commence  the  eflBciei 
working  of,  etc.;  and  under  such  grant  the  defendant 
Berton  in  his  own  right  and  Francis  as  his  servaa 
justify  the  acts  complained  of,  as  necessary  to  the  ge 
ting  and  taking  away  coal  from  a  coal  mine  then  an 
there  being  open  and  known,  and  situate  in  the  sal 
close,  in  the  exercise  of  the  rights  granted  by  the  sai 
letters  patent,  doing  no  unnecessary  damage  or  moi 
than  was  absolutely  necessary  to  the  effectual  workir 
of  the  said  coal  mine,  and  taking  coals  therefrom  t 
the  place  of  shipment.  The  plaintiff  in  his  replicatic 
traverses  the  alleged  seisin  as  follows  :  precludi  no: 
because  he  saith  that  Her  Majesty  Queen  Victor 
before,  etc.,  to  wit,  on  the  16th  day  of  May,  1848,  wj 
not  seized  in  her  demesne  as  of  fee,  of  an^  in  all  tl 
mines  of  gold,  silver,  copper,  lead  and  coal,  in  the  doi 
in  which,  etc.,  with  the  appurtenances  in  modo 
forma.  The  plaintiff  also  new  assigns  for  excess.  Tl 
new  assignment  however  in  no  way  affects  the  oo 
struction  and  meaning  of  the  other  issue  on  that  pie 
and  the  conclusion  we  have  come  to  •renders  any  pf 
ticular  notice  of  the  terms  of  the  new  assignment  d 
necessary.  To  that  the  defendants  pleaded  not  guilt 
jind  joined  issue  on  the  traverse  of  the  Queen's  seis 
of  the  mines. 

The  three  issues  just  raised,  came  on  for  trial  at  t 
last  Queen's  County  circuit,  and  the  nature  and  impo 
ance  of  the  questions  being  such  as  to  render  a  speci 
verdict  desirable,  both  sides  with  great  propriety,  < 
the  recommendation  of  the  learned  Judge  who  tri 
the  cause,  agreed  to  that  course  of  proceeding,  leavi 
it  open  at  the  same  time  to  the  Court  to  direct  in  wt 
manner  the  judgment  should  be  entered  up.  A  spec 
verdict  was  accordingly  found,  which  states  in  si 
stance  as  follows:  That  the  close  whereon,  etc.,  i^ 
part  of  lot  number  10  in  the  second  tract,  described 
a  grant  or  letters  patent  under  the  great  seal  of  i 
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:x)vince  of  New  Brunswick,  bearing  date  June  3,  178(5. 
he  whole  of  the  grant  was  to  be  considered  set  out 

the  special  verdict,  in  order  to  enable  the  parties  to 
fer  to  the  reservations  and  conditions.]  All  bow- 
er, that  we  deem  it  material  to  state  of  the  contents 

the  grant  is,  that  after  the  grant  of  th(^  land  in  fee 
I  the  usual  terms,  adding  the  words  "  and  mines  and 
minerals,"  there  follows  in  the  granting  chiuse  thes;* 
»rds  "  saving  and  reserving  to  us,  our  heirs  and  suc- 
[jessors,  all  white  pine  trees,  also  all  mines  of  gold, 
silver,  copper,  lead  and  coals,"  without  mention  of 
y  reserved  right  to  cuiter,  dig  and  take  away  such 
fr'tfs  and  minerals.  Th(»  special  verdict  proceeds  to 
ite  that  the  phiintilf  was  at  the  time  when,  etc., 
ized  and  possessed  of  the  said  lot  number  10;  that  no 
;nes  or  minerals  but  coal  had  been  discovered  within 
e  said  lot;  that  since  the  making  of  the  said  grant 
seam  or  vein  of  coal  had  been  discovered  to  exist 
der  certain  parts  of  the  surfaci*  of  tli(»  said  lot, 
^liteen  inches  or  thereabouts  in  thickness,  in  some 
ices  coming  so  near  the  surface  as  to  be  obtained  by 
•ijiping  off  the  (»arth  therefrom — in  oth(»r  pla(»es,  and 

the  pla(!e  where  taken  by  tlie  defendants,  fifteen  feet 

thereabouts  below  the  surface,  and  that  the  usual 
d  customary  mode  of  obtaining  the  coal  in  such 
ices  where  the  ground  slopes,  was  to  dig  and  thence 
en  a  drain  or  trench  at  the  lower  part  of  the  slope 
til  the  vein  or  seam  of  coal  was  exposed  and  the  end 
L^reof  uncovered,  throwing  the  dirt  on  each  side,  and 
>ni  thence  to  make  a  passiige,  level  or  adit  under  the 
rth,  shoring  and  propping,  up  the  earth  overhead 
til  wooden  props  and  planks,  and  from  such  passages 

make  lateral  passages  supported  in  the  same  way, 
d  from  such  passages  to  dig  and  take  the  coal — in  the 
arse  of  which  operation  it  was  necessary  to  take  out 
^[uantity  of  stuff  called  coal  metal  or  coal  dirt,  which 
IS  injurious  and  destructive  to  vegetation  and  the  soil 

which  the  same  was  placed;  that  the  coal  metal  so 
(|uiring  to  be  removed  exceeded  in  quantity  the  coal. 
It  part  of  it  was  put  back  into  the  passages  after  the 
al  was  removed.  The  special  verdict  further  stated, 
lat  in  the  year  1842  a  drain,  passage  or  level  (called 
le  old  level),  was  made  by   some   person    under  the 
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ner  above  mentioned,  and  that  the  same  was  opei 
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ayaimt      when  the  defendants  entered,  etc.       The  special   v 
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diet  then  sets  ont  the  letters  patent  or  license  to  ( 

defendant  Berton,  which  are  in  the  form  set  out  in  t 

plea,  though  more  extensive  in  one  respect,  as  they  i 

elude  all  mines  and  minerals.       It  is  not  contend^ 

however  that  they  could   have  any  operation  beyoc 

the  reservation  to  the  Crown,  although  the  validity  e 

them  might  on  that  account  be  questionable.    We  d 

not  find  it  necessary  however   to  enter  on  that  poii 

at  present.    The  special  verdict  then  states,  that  und< 

and  by  virtue  of  the  said  letters  patent,  claiming  a  rig] 

thereunder,  without  the  consent  and  against  the  w 

of  the  plaintiff,  the  defendants  in  December,  1848,  e 

tered  on  the  close  in  which,  etc.,  which  was  inclad 

and  comprehended  within  the  bounds  of  the  tract  ( 

scribed  in  the  said  last  mentioned  letters  patent,  a 

made  a  new  passage  or  level  at  no  great  distance  from  t 

old  level,  nearly  in  the  same  direction,  and  made  latei 

passages  therefrom,  and  one  passage  opening  into  t 

old  level,  and  carried  on  operations,  taking  coal  the 

from  from  tlie  before  described  vein  or  seam  of  co 

and  taking  and  removing  coal  metal  or  coal  dirt  the 

from,  and  placing  the  same  on  parts  of  the  said  cl( 

adjoining  to  the  said  passage  or  level.     The  jury  qU 

that  no  shaft  (meaning  no  doubt    vertical    shaft)  I 

been  made  in  the  lot  number  10.    They  further  find  8 

state  that  the  effects  of  such  operations  as  those  carr 

on  by  the  defendants  would  be  to  make  the  soil  wh 

the  coal  metal  was    deposited    useless,    and  the  U 

where   undermined   dangerous  by  becoming   liable 

fall  in  in  places  where  the  props  or  supports  from  ti 

to  time  rotted  or  fell  down,  which  would  be  serior 

detrimental  to  the  use  of  the  land  in  pasturing  ca 

thereon,  and  in  other  farming  operations;   and  thai 

order  to  take  away  the  coal,  roads  would  be  necess 

on  this  and  adjoining  lands.    The  special  verdict  { 

states  that  until  the  license  to  Berton  in  1848,  there  1 

been  no  exercise  of  the  supposed  reserved  rights  of 

Crown.    The  jury  found  the  damage  to  the  plain 

if  the  acts  of  the  defendants  were  not  justified  by 

license,  at  £75,  which  sum  included  £60  as  the  valw 
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tbe  coal  dug  and!  taken  away  by  the  defendants :   £15      1851. 
would  thus  be  the  ascertained  damage  arising  from  the    m'Mahon 
^apposed  acts  of  trespass  exclusive  of  the  ralue  of  the     Ig^Jj 
<^al.    If  the  license  were  good  and  available  to  the  ex- 
tent pleaded,  the  jury  were  of  opinion  that  part  of  the 
damage,  which  they  estimated  at  40s.,  was  in  excess 
and  not  covered  by  the  license.    This  latter  sum  how- 
ever was  part,   and   not    exclusive  of  the  sum  of  £15, 
and  would  be  merged  in  that  larger  sum  if  the  plaintiff 
could  recover  therefor. 

The  first  question  we  shall  consider  is  that  of  the 
validity  and  effect  of  the  expressed  reservation  in  the 
jrrant  of  1786.  The  power  of  the  Crown  to  make  such 
reservation  has  been  broadly  denied,  and  it  has  also 
boen  urged  that  the  words  are  insuflBcient  to  create 
an  exception,  and  especially  that  as  coal  is  the  only 
niineral  which  has  been  discovered,  the  exception  must 
^  void;  otherwise  there  would  be  no  mines  or  min- 
^i^Is  to  satisfy  that  part  of  the  described  granted  prem- 
^®^8.  A  great  deal  has  been  said  any  many  authori- 
^*^8  cited  in  support  of  these  and  other  positions,  which 
'^  18  unnecessary  to  dwell  upon. 

We  entertain  no  doubt  that  the  King  being  in  1786 

***i2ed  of  the  land  with  all  the  mines,  metals  and  min- 

^''als  therein,  might  lawfully  reserve  to  himself  and  his 

^nccessors,  and  except  out  of  the  grant  of  the  soil,  any 

^«e  mines,  metals  and  minerals,  as  well  as  the  royal 

^^tals  gold  and  silver,  and  we  think  that  coal  mines 

^^1^  excepted  out  of   the   grant   in    question    and  re- 

'^'^ined  the  property  of  the  Sovereign.       What  rights 

^'■^^  incident  to  a  bare  reservation  of  this  sort,  is  another 

'J^c^ion  altogether.     Great  stress  was  laid  at  the  argu- 

"'^^t  on  the  term  "  appurtenances  "  (which  word  is  not 

^^     \>e  found  in  the  reservation  clause  of  the  grant),  as 

^    %i  enlarged  the  averment  beyond  what  the  clause  in 

^^  grant  authorized,  or  as  if  the  allegation  of  seisin 

^^       the     specified     mines     and     minerals     with     the 

*l^'l)urtenance8,  as  are  set  out  in  the  plea,   must  be 

^'^tiended      to      be      an      ^legation     of     seisin     with 

'^ch    legal    rights    appertaining    thereto,    as    would 

^^able  Her  Majesty  to  grant,  according  to  the  terms 

^^  the  license,  a  right  to  make  use  of,  occupy  and  enjoy 

^^e  mines  in  such  a  way  as  the  licensee  should  think 
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I)n)per.     If  that  W(>iv  the  sense  of  it,  it  is  clear  t(^      „^ 
tliat  th(»  Queen  was  not  so  seized  of  the  min€^s  with    the 
api)ur(enances.     The  rights  necessarily   incident  cau/(/ 
not  fro  to  tliat  extent.     But  it  appears  to  us  that    tbt^ 
term  **  appurtenances  ■*  standing  by  itself  has  no  sucfi 
known  definite  meaning    as  to  enable  us  to  say  it  in- 
cluded what  has  been  contended  for.     It  is  a  relatire 
rather  tliau  an  absolute  term,  and  we  do  not  think  it 
necessarily  (mlargt^s  the  averment.     It  means  no  more 
than  that  the  Q.ueen  being  seized  of  the  mines  of  coal, 
etc.,  was  jiossesscd  also  of  what  appertained  to  such 
s(M*sin;    which  must  be  gathered  from  the  terms  of  the 
r(^s(Tvation.       The    difficulty    attending    the    form   oi 
pleading   adopted,   in    not   showing    how    the   Queen's 
seisin  arosis  vco  had  occasion  to  advert  to  on  the  arjr«' 
UH^nt  of  a  d(nnurrer  in  this  very  case;*  but  as  the  plaiXJ- 
till  has  chosen  to  traverse  the  averment  of  seisb,  i^ 
stead  of  demurring  to  the  plea  now  before  us,  in  ^^^^ 
vi(»w  we  take  of  it,  the  Queen  was  seized  in  manner  ar'*- 
form  as  alleged;    and  the    finding    on  this  issue  mn^ 
ne<essarilv  be  for  the  defendants. 

\V(^  tlM»n  hav(»  to  consider  the  effect  of  such  findiiL-^''\ 


of  this  issue.  Do<^s  it  in  law  afford  a  justification  f( 
the  acts  complained  of  by  the  plaintiff,  looking  at  thes  , 
jicts  and  their  eiTccts  as  found  by  the  special  verdict^  ,^ 
Tiiere  can  be  no  doubt  from  such  finding,  that  the  modr^  ^, 
adopted  by  the  defendants  is,  in  the  neighbourhood  o^  • 
their  operations,  entirely  destructive  of  the  surface  soil, 
by  its  removjil  in  digging  the  trench  for  the  level,  or  by^ 
the  disposition  of  the  coal  metal.  Indeed  there  is  m 
part  of  till*  defendants'  operations  which  does  not  im- 
mediately or  constH|uentially  do  damage  to  the  surface. 
Now  if  th(»  defendants  are  justified  in  what  has  beei 
already  done,  they  might  be  equally  justified  in  extend^ 
ing  their  operations  over  all  parts  of  the  plaintiff's  land.. 
and  he  might  thus  ultimately  be  deprived  of  the  wholcS= 
surface.  Tlie  grant  of  the  land  would  become  imiagiD 
ary — nothing  would  be  left  of  the  thing  granted.  W*^^  " 
do  not  find  that  this  point  has  arisen  in  any  of  th^-  — ^ 
modem  English  cases,  as  a  mere  question  of  the 
incident  to  a  naked  reservation  of  the  mines,  withoi 

>  Ante,  vol.  1,  p.  70'*. 
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provision  being  expn^ssly  made  in  the  grant  or  deed       1851. 
a  right  of  entry  to  th(»  owner  of  the  minces,  with  or    ^'Mahon 
hout  eomi)ensation  to  the  owner  of  the  surface  soil.     ^^^^^ 

find  however  in  the  case  of  Hilton  v.  Granville,' 

?re  the  right  to  the  surface  was  in  the  plaintiff  and 

right  to  tlie  mines  in  the  defendant,  that  a  prescrip- 

1  or  custom  for  the  lesse^^  of  the  mines  to  work  under 

surfacre,  pacing  a  n^asonable  compensation,  when  de- 

nded,  to  the  occu])i(M*s  of  the  surface,  for  the  use  of 

surface,  or  any  damage  occasiontKl  by  working  the 
les,  but  without  making  compensation  or  any  other 
ount,  was  held  by  the  Court  to  b(»  void,  as  being  un- 
sonable.  In  that  case  the  surface  and  buildings  on 
vere  destroy^nl  in  cons(*quence  of  tlu*  def(»ndant  not 
ving  sufficient  sup})ort  for  the  surface.  That  was  an 
ion  on  the  case,  for  the  improper  ex(»rcise  of  an  ad- 
ted  right,  and  we  only  cite  it  to  shew  that  any  right 
im(*d  by  the  own(»r  of  mines,  which  would  dc^stroy 

surface  of  the  land  owned  by  another  is  considen»d 
•oasonable,  and  th(»refore  can  hardly  be  considered  as 
ossarily  incident  to  the  ownership  of  mines,  in  the 
lence   of  any   expn^ss   words  granting   or   reserving 
li  intended  right.     That  which  cannot  be  supported 
a  custom  or  prescription  (which  is  really  the  same 
ng  as  an  express  grant)  can  surely  not  be  a  nec(*ssary 
ident  to  a  reservation,  where  we  have  the  instruni<»nt 
r^lf  before  us,  and  no  such  right  is  expressly  r(»served. 
rd  Denman  in  the  judgment  cites  the  judgment  of 
lies,  C.J.,  in  Broadbent  v.  Wilks,^  "  The  true  obj(»c- 
ions  to  this  custom  are,  that  it  is  unc(»i*tain  and  like- 
'ise  unreasonable,  as  it  may  depnve  the  tenant  of  the 
rliole  benefit  of  the  land,  and  it  cannot  be  presumed 
liat  the  tenant  at  first  would  come  into  such  an  agree- 
lent."  So  in  this  case,  it  can  hardly  be  supposed  when 
?  Crown  granted  the  land,  it  was  the  intention  of  the 
own  or  its  grantee,  that  a  right  should  be  reserved 
lich  might  altogether  destroy  or  render  useless  the 
id  so  granted. 

3o  in  the  case  of  Paddock  v.  Forrester,*  the  right  of 
i  King,  a«  Duke  of  LancaBter,  to  enter  on  lands  belong- 
I  to  another  for  the  pur][)OBe  of  digging  mines,  etc., 

1 5  Q.  B.  TOl.  *  Willea,  360.  >  8  M.  dr  G.  903. 
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1861.       is  claimed  by  presenption  (that  is,  by  grant),  but  wi 
M'Mahon    ^^^  important  condition  of  making  and  pacing  to  th 

(ujainst      tenant  or  occupier  for  the  time  being  of  such  lands, 
*'      reasonable  compensation  and  satisfaction  for  the  use 
thereof,  and  for  all  damage  occasioned  or  to  be  occ£^« 
sioned  to  the  surface  of  the  lands  thereby.     The  cou*     ^  ^ 
eluding  part  of  Lord  Denman's  judgment  in  Hilton  v.         ^_ 
Granville  ^  mav  be  referred  to  where  he  savs,  "  In  Fol- 
"  kard    v.  Hemmett  ^  Lord   Chief   Justice    DeGrey   ex- 
"  pressed  himself  conformably  to  what  we  consider  the 
'*  true  legal  principle.     *  The  defendants  justify  under 
"  *  the  usage — I  will  not   call  it  a  custom — because  I 
" '  look   on  it  as  a  reserv^ed   right  of  the  lord  ;'    and 
"  assuredly  w  hatever  the  lord  can  reasonably  be  sup- 
"  posed  to  have  reserved  out  of  his  grant,  the  usage  may 
"adequately  prove  that  he  did  reserve;  but  a  claim  de- 
**  structive  of  the  subject  matter  of  the  grant  cannot  be 
"  set  up  by  any  usage.     Even  if  the  grant  could  be  pro- 
"  duced  in  specie,  reserving  a  right  in  the  lord  to  deprive 
"  his  grantee  of  the  enjoyment  of  the  thing  granted,  such 
"  a  clause  must  be  rejected  as  repugnant  and  absurd.'^ 
The  late  case  of  Humfries  v.  Brogden,*  though  an 
action  on  the  case,  lays  down  principles  very  applicable         -^ 
to  the  case  before  us.     Lord  Campbell  says,  in  page  126^       ^^  ,^ 
"  We  think  that  the  rule  giving  the  right  of  support  to 
"  the  surface  upon  minerals,  in  the  absence  of  any  ex- 

*•  press  grant,  reservation  or  covenant"  (and  the  reser 

vation  in  the  grant  before  us  giving  no  right  but  thatz#-,^f 
which  is  incident  to  the  ownership  of  the  mines,  whichK^if^-lj 
ow^nership  w^as  not  disputed  in  that  case — ^the  cases  ar^^— ^^ 
so  far  strictly  analogous),  "  must  be  laid  down  generall^*^  Jjr 
"  without  reference  to  the  nature  of  the  strata,  or  th*-  _^e 
"  difficulty  of  propping  up  the  surface,  or  the  comparaEEzs- 
*'  tive  value  of  the  surface  and  the  minerals.    We  ai—    v* 
^'  not  aware  of  any  principle  upon  which  qualificatioi^^^ 
"  could  be  added  to  the  rule  "  (namely,  that  the  surfa^ise 
is  entitled  to  support  from  the  subjacent  mineral  stratai.}^ 
"  and  the  attempt  to  introduce  them  would  lead  to 
"certainty  and  litigation.    Greater  inconvenience 
"  not  arise  from  this  rule  in  any  case,  than  that  whlcfc 
"  may  be  experienced  where  the  surface  belongs  to  one 

1 5  Q.  B.  730.  >  6  T.  R.  417  note  (•). 
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r  and  the  minerals  to  another  who  cannot  take      1851. 

lortion  of  them  without  the  consent  of  the  owner    ,,,,, 

3  surface.  In  such  cases  a  hope  of  reciprocal  ad-  «?^i?»'' 
[ge  will  brinp:  about  a  compromise  advantageous 
e  parties  and  the  public."  ♦  ♦  ♦  « The  only 
nable  support,  is  that  which  will  protect  the  sur- 
from  subsidence,  and  keep  it  securely  at  its 
nt  and  natural  le^'el." 

)pears  to  us  therefore  that  where  the  Crown  or  a 
;  being  originally  seized  of  land  and  the  minerals 
h,  grants  the  land  reserving  the  minerals,  but 
t  any  express  reservation  of  a  right  to  enter  on 
id  and  dig  mines  and  carry  away  the  minerals, 
eservation  will  not,  as  a  legal  incident  thereto, 
ly  right  to  do  any  thing  on  the  land  previously 
d,  which  will  injure  or  destroy  the  surface  of  the 
that  even  if  a  bare  right  of  entry  could  be  held 
ncident  and  necessary  easement,  no  right  to  turn 
destroy  any  part  of  the  surface  by  digging  or 
ise  could  be  so  incident,  without  the  consent  of 
'ner  of  the  land,  or  making  him  reasonable  com- 
ion  for  the  loss  and  injury  sustained  by  him  there- 
1  Rowe  V.  Brenton,^  on  a  tnal  at  bar,  Lord  Ten- 
said  that  "  in  many  manors  it  happened  that  the 
of  the  soil  was  entitled  to  the  minerals,  but  had 
ght  to  enter  upon  the  lands  of  the  copyhold  ten- 
to  search  for  and  obtain  those  minerals  without 
lonsent  of  the  tenants,  and  that  all  the  evidence 
I  by  the  plaintiff  (in  that  case)  as  to  the  interrup- 
of  workings  might  be  explained  by  the  right  of 
enant  to  prevent  the  owner  of  the  minerals  from 
ng  for  them  without  his  consent." 
rights  incident  to  the  reservation.  If  this  had 
coal  mine  opened  and  worked  by  the  Crown  be- 
16  grant  of  the  land,  might  have  been  very  differ- 
or  then  it  would  have  been  a  corporeal  heredita- 
of  which  seisin  could  have  been  given.  Shep. 
,  by  Preston  96,  Rowe  v.  Grenfel,^  Quarringtou 
hur.8  Whereas  the  grant  to  the  defendant  Ber- 
ly  professes  to  give  an  incorporeal  hereditament. 
.  Wood.* 

»8B.  AC.  766.  *R.  A.  M.  896. 
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I/<.>1.  It  is  rather  remarkable  that  the  grant  of  the  land  id 

178G  should  not  have  expressly  reserved  a  right  of  entry 


Bebttox. 


M'Mahox 
^awiMt      to  dig  and  take  awav  coal.  etc..  considering  the  partica- 

laritv  of  the  grant  in  other  respects,  if  it  had  been  the 

intention  of  the  Oown  that  such  an  entrv  should  be 

made  without   the   consent  of  the  owner  of  the   soiU 

^'Specially  after  the  decision  of  Lord  Hardwieke  in  Lyd- 

dall  V.  Weston,^  in  which  he  says,  "  No  instance  where 

"  the  Crown  has  only  a  bare  reservation  of  royal  mines, 

••  without  any  right  of  entry,  that  it  can  grant  a  license 

*'  to  any  fierson  to  come  upon  another  man*s  estate  and 

*'dig  up  his  soil  and  search  for  such  mines;    I  am  of 

*^  opinion  there  is  no  such  power  in  the  Crown,  and  like- 

'*  wise  that  by  the  royal  prerogative  of  mines  they  have 

**  no  such  power;  for  it  would  be  very  prejudicial  if  the 

*•  Crown  could  enter  into  a  subject's  lands,  or  grant  a 

"license*  to  work  the  mines;    but  when  they  are  once 

*'  opened  they  can  restrain  the  owner  of  the  soil  from 

**  working  them,  and  can  either  work  them  themselves 

*•  or  grant  a  license  to  others  to  work  them."    The  mode 

in  which  coal  mines  are  worked  in  England  after  being 

opeped,  is  so  different  from  the  course  pursued,  and 

necessary-  in  the  present  case,  as  hardly  to  admit  of  a 

comparison.     Under  the  authority  of  Harris  v.  Ryding,^       ^^^.^ 

the  coals  could  not  be  taken  away  without  leaving  a     ^»^a^a 

sufficient  support  for  the  surface  in  its  natural  state; 

and  had  the  Crown  even  professed  to  grant  to  Berton 

a  right  to  enter  into  a  mine  open  and  known,  an  entry-^^— -v 

thereunder  would  not  have  justified  many  of  the  defend- JCjd- 

ants'  acts. 

The  acts  of  trespass  complained  of  in  the  decIaration^craD, 
and  found  by  the  special  verdict,  are  the  entering  on  th»  -^me 
land,  digging  up,  and  encumbering  it  with  coal  dirt  an^  ^m(/ 
other  matters;  all,  as  we  have  observed,  directly  or  in^HD- 
cidentally  injurious  to  the  possession  and  enjoyment  <        »/ 
the  surface.     Now,  even   supposing  the  Queen's  seis^So 
and  license  to  Berton  could  justify  a  mere  entry  on  tfcne 
land,  it  would  not  in  our  opinion  justify  the  destPoyiK:»i?' 
and  injuring  the  surface,  which  are  substantial  acts    ^f 
trespass,   and   are   enumerated    among   the  trespasei^B 
attempted  to  be  justified  by  the  plea. 

Atk.  20.  a5M.  AW.  60. 
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^n  this  view  of  the  case,  therefore,  the  verdict  must       1861. 
be  entered  for  the  plaintiff  on  the  first,  and  for  the  de- 


M'Mahon 

fendants  on  the  second  issue.    The  issue  on  the  new      against 


Bbbton. 


assignment  becomes  immaterial  as  regards  damages, 
and  the  plaintiff  will  be  entitled  to  judgment  notwith- 
standing a  verdict  for  the  defendants  on  the  second 
issue— it  being  our  opinion  that  the  plea  confesses  the 
material  allegations  in  the  declaration,  and  contains 
an  avoidance  insufficient  in  substance.  The  plaintiff 
consequently  must  have  judgment  on  the  whole  record 
non  obstante  veredicto,  but  the  damages  must  be  con- 
fined to  £15,  deducting  £60,  the  value  of  the  coal,  to 
which  he  is  clearly  not  entitled. 

There  were  some  points  raised  for  a  new  trial,  in 
luovmg  for  the  rule.  These  were  pretty  well  disposed 
of  during  the  argument.  We  certainly  cannot  discover 
enough  in  them  to  induce  us  to  send  the  case  to  another 
^rtal;  which  at  all  events,  after  the  opinion  we  have 
JJow  expressed,  could  only  be  a  useless  and  expensive 
pJ^ceeding. 

Judgment  for  the  plaintiff  non  obstante  veredicto, 

for  £15  damages. 

Street,  J.,  stated  that  he  had  given  a  good  deal  of 

Consideration  to  the  questions  which  arose  in  this  case, 

^'^d  that  he  fully  concurred  in  every  part  of  the  deci- 

*ion  which  had  just  been  given. 


PULTON  against  ANDREWS  and  ANOTHER.        .^'^^^^. 
On  the  first  dav  of  this  term,  Jack  moved  to  set  aside*  Bail  cannot, 

^  *'  after  pleading 

Proceedings  on  the  recognizance  of  bail   in  this   case,  that  no  m.  «o. 
^^^  to  have  an  exoneretur  entered  on  the  bail  piece,  on  agaTnB?the 
^Ue   ground  of  irregularity  and  surprise.     The  alh^ged  '*uM*^*IuiJ*"i^ 
^'^regularity  was  that  the  execution  against  the  principal  stands,  apply 
'^^J  not  remained  four  days  in  the  sheriff's  office.     It  ^ifa^ide  the 
Appeared  however  that  the  defendants  h<id  pleaded  that  P"^^^*"^. 
^^    ca.  sa.  had  been  duly  issued  against  the  principal,  ity.  on  the 
*^d  that  the  plaintiff  replied  that  it  had  issued  on  the  th^"° ecutlon 
^^th  April,  returnable  on  the  19th  of  the  same  month,  «^»<^.°?^^^ 

1^^  *^  mam  m  the 

^    Easter  term  last,  and  had  been  returned  non  est.         sherifiPs  office 

four  dajrs. 
-After  faflnre of  imch  an  api»licat'on,  amotion  to  withdraw  the  plea  and  »et  aside  the  ex 
'^itMD  for  the  same  irregularity,  was  refused. 
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1851.  The  Court,  considering  the  defendants  not  in  condi- 

— Y^i^j^^ —  tio^  to  make  the  motion  while  the  plea  stood,  refused 
against  the  application;  and  on  a  subsequent  day  (the  defend- 
ants  in  the  meantime  having  demurred  to  the  replica- 
tion), a  motion  was  made  to  withdraw  the  plea  and  de- 
murrer, and  to  set  aside  the  ca.  sa.  for  irregularity,  in 
not  having  remained  in  the  sheriff's  office  four  clear 
days  before  the  return.  Dudlow  v.  Watchom,^  Cherrv 
V.  Powell,2  Wilson  v.  Farr,8  Fumell  v.  Smith,*  Sandon 
V.  Proctor,*^  Spence  v.  Stuart,'  were  referred  to. 

The  Court  doubted  whether  the  irregularity  had  not 
been  waived  by  pleading,  but  took  time  to  consider; 
and  now 

CARTER,  C.J.,  delivered  the  judgment. 

We  think  the  application  to  withdraw  the  demurrer 
to  the  replication  and  the  plea,  and  to  set  aside  the  ca. 
sa.,  must  be  refused.  It  is  virtually  the  same  applica- 
tion which  was  refused  on  the  motion  paper,  which  was 
refused  on  the  ground  that  as  long  as  the  plea  stood  as 
a  legal  defence  the  application  to  the  equitable  jurisdic- 
tion of  the  Court  could  not  be  entertained.  The  getting 
rid  of  the  legal  defence  is  preliminary  to  the  other,  and 
must  be  disposed  of  before  that  other  can  be  made. 
Bail,  though  generally  favorably  considered,  cannot  be 
so  considered  in  defiance  of  law  and  the  settled  practice 

of  the  Court. 

Rule  refused. 

1 16  East,  39.  =«  1  D.  <$:  R.  50.  M  B.  &  Aid.  537. 

*7B.&*^  -093.  »  7  B.  &  C.  800.  «  Bert.  R.  219. 


RITCHIE  against  PORTER. 

i^S^t^Sw*"^'       !>•  S-  K^rr  moved  on  a  former  day  in  this  term,  pu-  ^ 
charge  the  bail  giQant  to  notice,  to  enter  an  exoneretur  on  the  bail  piec^i^ 

in  a  suit  on 

delay  in  the  plaintiflTs  proceedings,  it  must  be  sworn  that  the  application  is  made  on  belfc^ZT 

of  the  baiL  ,  *  j  .  _        . 

Notice  of  trial  was  riven  for  the  circuit  in  1850,  and  countermanded  m  coiWpqneo»  or 
discoverinR  that  a  matenal  witness  was  in  England  ;  notice  of  trial  was  again  given  for  tjta 
circuit  in  1851,  but  the  cause  was  not  tried,  a  commission  which  had  israed  to  e^inme  M# 
witness  in  Eneland  not  having  been  returned.    It  was  not  stated  that  the  oommimoii  Bfo 
issued  in  time  to  be  returned  before  the  circuit.    Sembl^,  That  the  delay  was  KuflBoieDt  to  du- 
tharge  the  bail ;  and  Held,  that  the  defendant  was  entitled  to  judgment  as  in  case  of  a  noo- 
nit. 
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in  this  cause  and  to  discharge  the  defendant  out  of  cus-       1851. 
tody,  on  the  ground  of  delay  on  the  part  of  the  plaintiff,     j^j^j^^ 
It   appeared  that  the  defendant  had  been  arrested  in      c^aimt 

Porter 

Xovember,  1849,  for  upwards  of  £200,  and  had  put  in 
special  bail  in  Hilary  term,  1850;  that  issue  was  joined 
as  of  that  term,  and  a  notice  of  trial  given  for  the  Resti- 
gouche  circuit  in  1850,  which  was  afterwards  counter- 
manded; that  notice  of  trial  was  again  given  for  the 
circuit  in  August  last,  when  the  defendant  made  pre- 
parations for  his  defence,  but  the  cause  was  not  entered; 
and  that  the  bail  had  threatened  to  render  him  in  their 
discharge.    Hill  v.  Rind  ^  was  cited. 

A  motion  was  also  made  for  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial  according  to  notice. 
The  Attorney-General  opposed  the  motions  on  an  affi- 
davit, the  substance  of  which  is  stated  in  the  judgment 
of  the  Court,  and  contended  that  it  should  have  been 
sworn  that  the  first  application  was  made  on  behalf  of 
the  bail.  Chit.  Arch.  (Gth  ed.)  618,  1  Tidd,  292  note  (h), 
Harris  v.  Glossop.- 

D.  P.  Kerr  contra,  stated  that  he  made  the  applica- 
tion as  well  on  behalf  of  the  bail  as  of  the  defendant. 
[F^arker,  J. — I  think  the  plaintiff  should  be  informed  by 
tlie  notice  3  of  motion  on  whose  behalf  the  application 
[»  made.] 

Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 

i-^ourt.     Two  applications  have  been  made  in  this  case, 

tilt?  first  for  relieving  the  bail  by  entering  an  exoneretur 

*^>xi  the  bail  piece,  on  the  ground  of  delay  on  the  part  of 

^h<?  plaintiff  in  bringing  on  the  case  for  trial.    There 

^^ight   have   been   sufficient   reasons  for  granting   this 

^^lief  had  it  appeared  by  affidavit  that  the  applicsition 

^*H8  made  on  behalf  of  the  bail ;  but  from  the  absence  of 

**Uch  statement,  this  motion  must  be  refused  with  costs. 

The  second  motion  is  for  judgment  as  in  case  of  a 

Nonsuit,  for  not  proceeding  to  trial  pursuant  to  notice. 

It  appears  that  issue  was  joined  in  July,  1850,  and 

Notice  of  trial  given  for  the  Restigouche  circuit  in  the 

following  August,  which  was  countermanded  in  eonse- 

^  Bert.  B.  281.  a  2  Chit.  B.  101. 

'  The  notice  was  Bubscribed  "DofendanVs  Attorney.  " 
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1851.  quenco  of  the  subsequent  arrival  of  the  plaintiff,  and  his 
Ritchie  "  statement  that  John  Ritchie,  a  material  witness,  was 
nyainst  then  in  Great  Britain,  and  that  it  would  be  necessary 
to  obtain  his  evidence  under  a  commission.  Notice  of 
trial  was  again  given  for  the  circuit  this  year,  but  the 
cause  was  not  entered  for  trial.  The  plaintiff  seeks  to 
have  this  rule  discharged  on  giving  a  peremptory  under- 
taking in  the  usual  terms,  alleging  as  an  excuse  for  nor 
going  to  trial,  that  the  commission  for  taking  John 
Ritchie's  evidence,  which  in  the  words  of  the  affidavit 
of  the  plaintiff's  attorney,  ^*  was  obtained  last  summer 
*•  and  forwarded  to  Great  Britain  in  suflBcient  time,  jis 
**  this  defendant  believes,  to  be  executed  and  returned 
"  in  time  for  the  last  Restigouche  circuit,"  did  not  arrive 
in  time  for  the  circuit. 

This  vagu(»  statement  so  loosely  made,  when  the  exact 
time  of  sending  the  commission  must  have  been  known 
to  the  plaintiff  or  his  attorney,  or  both,  we  think  it  al- 
together   unsatisfactory  and    insuflBcient.     It   certainly  -- 
was  in(;umbent  on  the  plaintiff,  when  the  necessity  oi 
this  evidence  was  fullv  shewn  before  the  circuit  in  185<l 
and  there  was  a  whole  year's  time  for  procuring  it,  t*- 
have  forwarded  the  commission  so  as  to  have  ensure 
its  arrival  before  the  next  circuit,  and  not  to  have  pos. 
poned  it  to  a  time,  when  it  might  possibly  have  arrive 
in   time  for  trial    at   the   circuit.      At   all   events  tl 
exact  time  of  sending  it  should  have  been  stated,        ii 
order  that  the  Court  might  judge  whether  it  was  se—  :Bt 
at  such  a  time  as  might  reasonably  have  insured    ^U 
arrival.     The  absence  of   any   particular  statement      (il 
dates,  from  parties  who  must  have  had  the  means      of 
giving  such  information,  forcibly  leads  to  the  conc^ln- 
sion  that  such  particulars  were  cautiously  avoided,  aii^ 
that  if  discovered  thev  would  shew  a  want  of  that  ciiJJ* 
gence,  which  alono  vrould  entitle  the  j^laintilT  under  tbe 
previous  circumstances  to  the  indulgence  sought  fof- 

The  rule  for  judgment  as  in  case  of  a  nonsuit  must  b^ 
made  absolute. 

Rules  accordingly. 


i 
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SAYRE  against  SMITH. 

On  the  last  day  of  Trinity  term,  Berton  obtained  a  J^^J^']!^*^'^:^^^^. 
rule  nisi  to  set  aside  the  judgment  in  this  cause,  and  toi^^ut^^o*  jwd«- 
order  the  plaintiff  to  refund  or  pay  into  Court  the  sum  aside  on  i»ay. 
of  £9  5s.,  paid  by  the  defendant  under  a  mistake  of  theandonwrlna 
terms  of   the    rule   made   in  this  cause  in  Hilary  term  ^^  ^}^^  ^r^^"" 

*^  dant  paying 

last.*  £7  iH».  into 

Court  within 

The  rule  entered  by  the  clerk  of  the  Court  was  "  that  ten  days  after 
*'  the  motion  be  dismissed  without  costs.- ■     A  copy  of  J^d  if  defend* 
the  rule  was  served  on  the  defendant's  attorney  on  ^^^^  ^ot  accede^to 
Cth  March  last,  costs  taxed,  and  judgment  signed  a  few  these  tenns, 
days  after,  and  on  the  29th  March  the  defendant  paid  be^dinmiwed 
£9  5s.,  and  agreed  with  the  plaintiff  to  pay  the  balance  TlfeTui^ei^ 
in  two  months.  The  defendant's  attorney  having  doubts  tered  bv  the 

clerk  of  the 

of  the  correctness  of  the  rule  sensed,  caused  further  m-  court  and 
quiry  to  be  made,  and  on  the  29th  May  discovered  that  J^^^gn^iJi',"  ^aa 
it  had  been  improperly  entered,  and  thereupon  5iPpJi^'d?"*jJ*"^^^J^^^^^ 
to  the  plaintiff's  attorney  to  rectify  the  error.     He  re-  tion  be  dis- 
fused  to  do  so,  and  threatened  to  issue  execution  for  the^\  co8t8," 
balance  of  the  judgment.  aiterwl^'*''"*' 

A.  R.  Wetmore  shewed  cause,  and  SmouXan?*' 

A.  L.  Palmer  was  heard  in  support  of  the  rule  on  aJ^pjlj^tS^ 
former  day  in  this  term.  the  balance  in 

Cur.  adv.   vult.       rhedefendU 

CARTER,  C.J.,  now  delivered  the  judgment  of  the^{!^^^* 
Court.     We  think  the  rule  in  this   case  must  be  dis-  that  the  rule 

had  been  un- 
charged. The  diflBculty  in  which  the  defendant  has  been  properly  en- 

involved,  would  have  been  entirely  avoided  had  his  at- xrinity*t^rm° 
tomey   taken   proper  precautions   to'  have  ascertained  *'*^^**j{j^  "®^ 
the  result  of  his  own  application  to  the  Court.     Had  nidgement. 
ho    properly  considered    the    interest  of   his  client,  he  oontidering 
would  by  his  own  attendance  or  that  of  his  agent,  have  d»nto  attotS^y 
ascertained  the  decision  of  the  Court  when  pronounced,  ""Pht  have  aa- 

_    _  ...  ,11.  .     certained  the 

and  have  seen,  m  taking  out  the  rule,  that  it  was  m  decision  of  the 
accordance  with  that  decision ;  and  if  any  doubt  arose  the'^jpH " 
as  to  the  correctness  of  the  rule  entered,  the  means  of  ^*^°°- 
solving  that  doubt  were  easy,  by  reference  to  the  writ- 
ten decision  in  the  hands  of  the  Judges  or  the  reporter. 
Having  doubts,  as  stated  by  himself,  as  to  the  correct- 
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1861.  ii^ss  of  the  copy  of  the  rule  served  on  him  by  the  plain- 
j^^Y^  tiff's  attorney,  and  that  sent  by  his  own  agent,  he  him- 
ajfauut  self  believing  the  rule  to  have  been  conditional,  and 
neither  of  these  copies  containing  any  condition,  with- 
out further  inquiry-  he  advises  his  client  to  do  (what 
may  probably  be  nothing  more  than  right  and  just)  to 
arrange  the  amount  of  the  judgment.  By  this  arrange- 
ment £9  5s.  is  paid,  and  further  time  is  obtained  for  pay- 
ment of  the  balance.  This  arrangement  we  are  now 
asked  to  do  away  with,  by  ordering  the  amount  so  paid 
to  be  refunded  or  to  be  paid  into  Court,  and  setting 
aside  the  judgment  to  allow  the  defendant  to  defend  for 
the  balance.  This  is  an  indulgence  to  which,  under  all 
the  circumstances,  we  think  he  is  not  entitled.  The  de- 
fendant himself  may  be  free  from  blame  in  the  matter, 
but  as  often  happens,  he  may  be  obliged  to  suffer  for 
the  default  of  othera. 

-Ls  we  think  no  such  probable  ground  has  been  shewn 
as  could  justify  this  application,  made  on  the  last  day 
of  the  last  term,  after  full  consideration  we  are  of  opin- 
ion the  rule  must  be  discharged  with  costs. 

Rule  discharged. 


OULTON  against  TALMER,  Gent.,  one,  etc. 

defiSS^for^^       The  defendant  in  person,  moved  on  a  former  day  in 
want  of  a  plea  |j^|g  ^^^j^^  ^^  g^,^  j^^j^^  ^1,^,  iuterlocutory  judgment  in  this 

hipmedafte       cEUse  for  irregularity  and  surprise,  or  failing  in  that, 
filed  and  a       to  be  let  in  to  defend  on  the  merits. 
?J*»ThepkiT^      It  was  an  action  for  false  imprisonment.    The  bill 
tiff'H  attorney,  contained  two  counts.     The  defendant  appeared  by  at- 
fiiingandde-  tomey  on  the  IGth  June  last,  and  on  the  18th,  before 
affihTthne  ^^^  o'clock  in  the  morning,  a  demand  of  plea  was  served. 
for  pleading     ^j^  i]^^^  attorney,  with  instructions  to  deliver  the  plea  t< 
If  two  pieaa  the  person  who  served  the  demand,  under  the  rule  oi 
alTd^^^^tli     Tnnity  term  5  Vict.    This  was  not  done;    but  on  th( 
mattew  ofde-  ^^*^  June,  after  twelve  o'clock,  copies  of  pleas  were 
fence  given     Hvered     to   the     plaintiff's    attorney    while    he    wn    ^» 

under  the  act 

the  plaintiff  is  not  justified  in  treating  them  m  a  nullity,  but  should  apply  to  a  Jitd|re  to  • 
them  aside.    The  actual  signature  of  counsel  is  not  necessary  to  the  copy  ctf  plea  dttavtna. 
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engaged   in    Court.      The   pleas   were    a   justification       1851, 
of    part  of  the  trespasses  alleged,  and  not  guilty  as  to 


the  residue,  and  also  a  notice  under  the  Act  13  Vict.      affainst 
c.  32,  that  the  defendant  was  not  guilty  of  any  of  the     ^^^"""• 
trespasses.    These  pleas  were  filed  on  the  2l8t  June. 
The  plaintiff's  attorney  considering  the  pleas  a  nullity, 
signed  judgment  on  the  2d  August,  and  gave  the  de- 
fendant's attorney  notice  tliereof. 

A.  R.  Wetmore  contra,  contended  that  the  judgment 
was  regular:  1st.  Because  the  pleas  were  not  delivered 
within  twenty-four  hours  after  demand  of  plea;  and  2d. 
Because  the  pleas  were  a  nullity  under  the  Act  13  Vict. 
c.  32,  which  only  allowed  one  plea  and  a  notice  of  other 
matters  of  defence.  3d.  That  the  plea  was  bad  because 
the  defendant  attempted  to  justify  under  an  ex(*cution 
for  £10  16s.  Id.,  issued  upon  a  judgment  for  £10  15s. 
lid.*  4th.  That  the  pleas  delivered  were  not  signed 
in  the  handwriting  of  the  defendant's  counsel.  3  Chit. 
Gen.  Pr.  721. 

The  defendant  in  reply,  contended  that  as  the  declara- 
tion contained  two  counts,  he  had  a  right  to  plead  sepa- 
rate pleas  to   each;    that  if  the  pleas  were  irregular 
under  the  Act,  the  plaintiff  should  have  applied  to  a 
Judge  to  set  them  aside,  and  had  no  right  to  treat  them 
as    nullities,  and  that  by  keeping  them  upwards  of  a 
month  without  objection,   he  had  waived   any  irrep;u- 
liirity.       *ilargerem    v.    Makilwaine.^      That    the   pleas 
baring  been  filed  and  a  copy  delivered  to  the  plaintiff's 
o.ttomey,  he  could  not  sign  judgment  for  want  of  a 
]plea.       Ampthill  v.  Semple.^      That  it  was  not  neces- 
f*ary  that  the  copies  of  pleas  delivered  should  be  actu- 
n.lly  signed  by  counsel:  his  signature  was  only  required 
t:o  the  plea  which  was  filed.     [Garter,  C.J. — There  is 
nothing  in  that  objection.]  Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.    This  was  an  application  to  set  aside  an  inter- 
locutory judgment  signed  by  the  plaintiff  on  the  2d 
^ay  of  August,  after  pleas  filed  and  copies  thereof  de- 
livered to  the  plaintiff's  attorney;  and  failing  that,  to  be 
l^t  in  to  defend  on  the  merits,  no  trial  having  been  lost, 

'  The  plea  stated  that  the  ezecation  was  indorsed  to  levy  £G  17r.  Id. 
'2N.fi.  509.  'IDowl.  316. 
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1861.  On  the  question  of  irregularity,  the  judgment   was 

OuLTON     sought  to  be  sustained  on  two  grounds.    One,  that  the 

offainMt      pleas  were  not  tiled  and  delivered  within  twentr-four 

hours  after  demand  of  plea;  but  the  filing  and  delivery 

having  taken  place  before  judgment  signed,  that  ground 

cannot  avail. 

The  second  ground,  which  was  the  one  mainly  relied 
on,  is  that  the  pleas  were  a  nullity,  not  being  in  accord- 
ance with  the  present  practice  as  regulated  by  the  Act 
13  Vict.  c.  32,  and  that  the  plea  to  the  assault  and  false 
imprisonment  charged  in  the  first  count  is  in  itself  bad, 
the  defendant  justifying  under  an  execution  for  £10 
16s.  Id.  on  a  judgment  of  £10  15s.  lid.,  the  explana- 
tion of  this  two-penny  difference  being  given  in  the  plea. 

The  objection  under  the  Act  is  that  there  are  two 
pleas  to  one  count — a  justification  to  part  of  the  tres- 
passes alleged,  and  not  guilty  to  the  remainder;  and  in 
addition  thereto,  a  notice  under  the  Act  that  the  defend- 
ant is  not  guilty  of  any  of  the  trespasses. 

Whatever  questions  may  arise  on  the  mode  of  plead- 
ing, we  are  not  prepared  to  say  it  was  so  clearly  bad  as  4 
to  justify  the  plaintiff  in  treating  the  pleas  and  notice  — 
as  nullities.  It  would  have  been  quite  open  to  the  -^? 
plaintiff  to  have  applied  to  a  Judge,  and  this  in  most  z^t 
cases  is  the  better  course,  as  it  tt  nds  to  amendment  of  ^^  .f 
trifling  mistakes,  and  the  getting  rid  of  superfluities. 

We  have  no  hesitation  in  setting  aside  the  judgment,  z^  f. 
We  will  reserve  the  question  of  costs  until  the  next^ 
term. 


REED   on    the  several    demises    of   ISABELLA    BU 

CHELL     and     WILLIAM     BURCHELL     again-      .-f 
BROWN. 

'^'^'^ond  action  for  the  recovery  of  land        id 


.!  _  J      1 ^ "TTTil. 
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Saint  John  circuit  in  August  last.  In  addition  to  the  1851. 
evidence  given  on  the  former  trial,^  it  appeared  that  ^^^^ 
after  the  death  of  Eliza  Burchell,  Reed  had  been  ap-  aaiat 
pointed  by  the  Court  of  Chancery  guardian  of  the  per- 
son and  estate  of  her  daughter  Isabella  Burchell,  and 
that  in  November,  1849,  Mr.  Woodward,  at  the  request 
of  Reed,  went  to  the  defendant  and  demanded  the  ar- 
rears of  rent,  and  gave  her  notice  to  quit  the  property 
the  following  May.  The  defendant  on  that  occasion 
refused  to  pay  any  rent,  saying  that  she  was  put  in  pos- 
session by  Eliza  Burchell,  and  Had  as  good  a  right  to 
the  property  as  anybody.  Woodward  told  the  defend- 
ant that  Reid  was  taking  care  of  the  children,  and  ad- 
vised her  to  give  up  possession;  but  she  refused,  and 
said  she  would  have  kept  the  property  and  taken  care 
of  the  children  if  she  had  been  allowed.  Woodward 
went  again  in  May,  and  demanded  possession:  the  de- 
fendant made  the  same  objection  as  before,  and  said 
she  had  a  better  right  to  the  property  than  any  one  else. 
The  learned  Judge  directed  the  jury,  that  if  they  be- 
lieved William  Burchell  had  left  the  province  more  than 
seven  years  ago  and  had  not  since  been  heard  of,  the 
presumption  would  be  that  he  was  dead;  that  if  they 
believed  the  evidence  of  Woodward,  what  the  defend- 
ant said  on  those  occasions  would  amount  to  a  dis- 
claimer and  put  an  end  to  the  tenancy,  whether  the 
notice  to  quit  was  sufficient  or  not.  The  jury  found 
the  death  of  William  Burchell,  and  gave  a  verdict  for 
the  plaintiff  on  the  first  demise. 

A.  R.  Wetmore  moved  for  a  new  trial  on  a  former 
day  in  this  term,  on  the  ground  of  misdirection,  and  that 
the  verdict  was  against  law  and  evidence.  The  defend- 
ant never  repudiated  Isabella  Burchell's  title,  but  on 
the  contrary  claimed  to  hold  the  property  for  her,  and 
it  s-'ould  hi've  been  loft  to  the  jury  to  say  whether  the 
defendant  intended  to  resist  the  title  of  th(j  heir  or 
v/hether  ^he  was  not  holding  the  property  against  Reed 
for  the  benefit  of  the  heir.  Doe  v.  Flynn.2  [Parker,  J. — 
The  defendant  had  no  right  to  hold  for  the  heir.]  The  de- 
mand of  possession  was  made  en  behalf  of  Reed,  and 
not  on  behalf  of  the  heir,  and  therefor?  the  refusal  to 
give  up  possession  was  not  a  disclaimer,  because  Reed 

»  Seo  ftot3,  p.  169.  2  1  c.  "SI.  S:  T.  Ul, 


368  CASES  IN  MICHAELMAS  TERM. 

1851.  had  no  right  to  demand  it.  To  constitute  a  disclaimer^ 
^j^^  there  must  be  a  renunciation  by  the  party  of  his  ehar- 
wjainst  acter  of  tenant,  either  by  setting  up  title  in  another  or 
by  claiming  title  in  himself.  Doe  v.  Cooper.^  The  de- 
fendant here  did  neither.  [Wilmot,  J. — She  said  she 
had  a  better  right  than  any  one  else:  that  is  very  com- 
prehensive language.  In  the  case  you  refer  to,  the 
tenant  honestly  held  the  rent  to  ascertain  the  right  of 
the  parties  who  claimed  it  as  assignees.}  The  defend- 
ant had  a  right  to  inquire  into  the  authority  of  Reed — 
she  admitted  the  right  of  Burchell.  [Parker,  J. — But 
the  admission  was  coupled  with  a  claim  of  right  to  hold 
the  property.  Street,  J. — She  refused  to  pay  any  rent.] 
She  refused  to  pay  to  Reed,  because  she  had  no  author- 
ity to  demand  it ;  but  she  never  refused  to  pay  Burchell. 
[Wilmot,  J. — She  knew  that  Reed  was  taking  c^re  of 
the  child.]  Even  if  Reed  had  a  right  to  demand  the 
rent,  a  refusal  to  pay  will  not  amount  to  a  disclaimer. 
Doe  V.  Wells.2 

Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.  We  think  no  sufficient  ground  has  been  shewn 
for  disturbing  the  verdict  in  this  case,  which  is  unques- 
tionably just  and  legal,  and  ceilainly  not  against  the 
weight  of  evidence. 

We  should  have  had  some  doubt  as  to  the  sufficiency 
of  the  disclaimer  in  the  first  conversation  the  defendant 
had  with  Woodward,  and  although  it  is  pretty  clear  the 
defendant  wasi  only  disposed  to  allow  the  right  of  the 
infant  lessor  of  the  plaintiff  for  the  purpose  of  sustain- 
ing her  (the  defendant's)  own  possession,  we  should 
have  thought  the  meaning  of  her  expressions  on  that 
occasion  was  a  proper  question  for  the  jury.  But  the  — 
subsequent  disclaimer  was  less  equivocal,  and  con — 
tained  no  recognition  of  the  infant's  right;  and  this  it 
must  be  remembered  was  made  after  the  defendant  ha< 
had  time  for  consideration,  and  advising  herself  as  t< 
the  course  she  ought  to  take.  She  has  no  pretension- 
to  hold  the  land  either  for  herself  or  the  infant. 

The  rule  must  be  refused. 

» 1  M.  &  G.  lOr,.  MO  A.  A  E.  427. 

END  OF  MICHAELMAS  TERM. 


CASES 

ARGUED  A.\D   DETERmi.\ED 

IX  THE 

SUPKEME    COUET  OF  NEW  BEUNSWICK     1852. 

IN 

HILARY  TERM 

IN  THE  FIFTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


THOMSON  against  WALSH.  Thursday, 

bin  Ftihruary. 

Trover.    The  declaration  stated  that  whereas  one  R-h^p"^J[J*n 
TVatson,  on  the  8th  June,  1842,    had    bargained    and  land  (not  the 
«old  certain  lands  to  the  defendant  by  way  of  mortgage,  of)  does  not** 
4ind  on  the  16th  September,  1843,  while  he  remained  in  {^J^hlii^i^'of 
possession  of  the  said  land  so  mortgaged,  the  said  Wat-  the  equity  of 
son  bargained  and  sold  by  deed  to  the  plaintiff,  his  heirs  und^r  a  decree 
and  assigns,  a  part,  to  wit,  four  acres   of  the   land  so  fnc*ident^*the 
mortgaged  to  the  defendant.     Bv  virtue  of  which  con-J*"*^*  ^^«^.[^ 

"  ^^  "  he  uses  it,  it  is 

^erance  the  plaintiff  entered  into  the  last  mentioned  a  conversion, 
tenements  and  became  possessed  thereof  until  the  27th  5^^^*^/  ** 
J^ugust,  1850.    That  while  in  the  possession,  the  P^^in- ™ay^^^«J^^» 
tiff  caused  to  be  hauled  and  placed  in  heaps  or  piles  a  demand. 
upon  the  said  land,  divers,  to  wit,  fifty  cartloads  of 
manure,  not  the  produce  of  the  land,  but  hauled  from 
other  places,  intending  to  use  the  same  in  the  cultiva- 
tion and    improvement   of   the    land.      That  after  the 
plaintiff  became  possessed,  proceedings  were  had  at  the 
instance  of  the  defendant,  and  a  decree  for  sale  of  the 
land  made  by  the  Court  of  Chancery,  under  which  the 
land  was  sold  to  the  defendant   on   the  26th  August, 
1850,  in  satisfaction  of  the  money  due  on  the  mortgage. 
That  afterwards,  on  the  21st  September,  1850,  and  while 
the  manure  was  lying  in  heaps  or  piles  upon  the  land, 
the  defendant  entered  into  possession  of  the  land,  and 
the  manure  came  into  his  possession  on  tlie  land,  and 
lie  well  knowing  the  premises,  etc.,  refused  to  deliver 
^he  manure  to  the  plaintiff,  and  converted  and  disposed 
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1852.       thereof  to  his  own  use  by  spreading  and  using  the  same 
on  the  said  hmd  in  the  improvement  and  cultivation 


Thomson 
itgaintt       thereof. 

Wal»h. 


Demurrer,  assigning  the  following  grounds:  1.  That 
as  the  plaintiff  derived  his  right  to  the  land  subsequent 
to  the  mortgage,  he  was  a  wrongdoer  as  against  the 
defendant,  the  mortgagee — there  being  no  agreement 
with  the  defendant  as  to  the  possession.  2.  That  the 
plaintiff  was  merely  a  tenant  at  will,  and  was  not  enti- 
tled to  take  away  the  manure,  but  impliedl}'  bound  to 
leave  it  on  the  land  for  purposes  of  husbandry.  3.  That 
the  manure  having  been  applied  by  the  defendant  to 
the  purpose  for  which  the  plaintiff  had  placed  it  on  the 
land,  there  was  no  conversion.  4.  That  as  the  defend- 
ant came  lawfulh^  into  possession,  a  request  should 
have  been  alleged.  5.  That  the  manure  would  pass  as 
incident  to  the  laud,  by  the  conveyance  under  the  de- 
cree of  the  Court  of  Chancery.    Joinder. 

Stevens  in  support  of  the  demurrer.     The  mortgagor 
is  a  tenant  at  will  in  the  strictest  sense — the  mortgagee 
may,  if  he  pleases,  consider  him  a  disseisor.    1.  Powell 
Mortg.  157.     If  he  is  considered  as  tenant  at  will,  he  is 
not    entitled    to    any    compensation    for    ploughing  or 
manuring  the  land  if    the    lessor    determines  the  will  ^#"  j\ 
before  the  ground   is   sowm.     Co.    Litt.   55  a,    note   (4).   _  ^. 
The  relation  of  landlord  and  tenant  requires  the  tenantz:^^  jt 
to  improve  the  land,  and  the  removal  of  manure 
the  land  is  a  breach  of  the   rules   of  good   husbandry 
which  a  tenant  is  bound  to  observe.     Chit.  Con.  36.9rZ"g  w8. 
The  American  cases  referred  to  in  the  notes  in  Chitt: 
shew  that  a  tenant  is  not  entitled  to  the  manure  ma( 
on  the    farm    during    his   tenancy,  by  his    cattle,  eve- 
though  it  is  lying  in  heaps  in  the  farm  yard,  and  thj 
the  landlord  may  maintain  trespass  against  a  purchai 
of  the  manure^  for  taking  it  away.       Lassell  v.  Reec 
Daniels  v.  Pond.^     [Carter,  C.J. — It  appears  that  tl       im 
manure  was  not  made  on  the  land].       Admitting  tl 
the  manure  belonged  to  the  plaintiff,  he  would  have 
right  to  take  it  without  the  defendant's  consent, 
as  the  defendant  came  lawfully  into  possession  of 
there  could  be  no  conversion  without  a  demand 

1 0  Greenl.  222.  «  21  Pick.  8«7. 
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refusal.  The  mere  wrongfully  depriving  a  party  of  the 
possession  of  his  goods  is  not  a  conversion.  Thorogood " 
V.  Robinson.^  [Carter,  C.J. — Is  not  the  using  it  a  con- 
version by  the  defendant  ?  Parker,  J. — You  admit  the 
using;  therefore  a  demand  was  unnecessary.  See  the 
case  of  Fouldes  v.  Willoughby,^  as  to  what  amounts  to 
a  conversion.]  The  manure  was  on  the  land  when  the 
defendant  purchased  the  equity  of  redemption;  there- 
fore it  passed  to  him  by  the  deed,  as  an  incident  to  the 
land.  Kittridge  v.  Woods,^  Parsons  v.  Camp.*  The 
principle  of  the  cases  is,  that  as  the  manure  is  intended 
for  the  improvement  of  the  land,  it  is  not  to  be  removed 
from  it  by  an  outgoing  tenant. 

Thomson,  contra,  was  not  heard. 

CARTER,  C.J.  I  think  the  case  is  very  plain,  for  the 
reasons  I  have  already  given.  There  must  be  judgment 
for  the  plaintiff. 

PARKER,  J.  I  am  of  the  same  opinion.  The  manure 
was  in  heaps,  and  not  incorporated  with  the  land.  I 
do  not  see  in  what  way  it  differs  from  a  cart,  or  a  bag 
of  guano,  or  any  other  personal  chattel  on  the  land, 
which  the  owner  of  the  land  would  have  no  right  to 
appropriate  to  his  own  use.  The  plaintiff's  right  to 
take  the  manure  away  is  another  question. 

STREET,  J.,  and  WILMOT,  J.,  concurring. 

Judgment  for  the  plaintiff. 
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Thdmmon 
ajainst 
Walsh. 


»  fi  Q.  B.  709. 

'3  N.  Ilamp.  503. 


2  8  M.  A  W.  .'?40. 
Ml  Conn.  526. 


WELLS  against  TRENHOLM. 

This  was  an  action  for  breach  of  cov(»nant  for  quiet  Thedefendant 
enjoyment,  brought  under  the  Act  10  Vict.  c.  42,  s.  25,  twninK  tlS^'* 
^pon  the  words  "  grant,  bargain  and  sell,"  in  a  convey-  bT'^ain  a^*' 

«nce  of  land.  sell,"  convey- 

fid  (lO  tiio 

At  the  trial  before  Street,  J.,  at  the  last  Westmore- piaintiflf  a 
land  circuit,  it  appeared  that  for  some  years  previous  JJH|JjJ^™^^j 
^o  December,  1848,  the  plaintiff  was  the  owner  of  a  mill  afterwards 

erected  a  dam 
«^  hw  own  land  further  down  the  strenm,  by  which  th«  pIaintiff*B  land  was  overflowed,  and 
^i*  mill  prevent*^  from  workin?  :  Held,  that  this  was  a  breach  of  the  covenant  for  quiet  en- 
«>ynMnt   given  by  the  Act  10  Vict  c.  42. 


\ 


872  CASES  IX  HILARY  TERM. 

1852.      ^^^  ^^^^  privilege  with  some  land  adjoining,  situate  on 
. — — a  stream  which  supplied  his  mill  with  water.    The  de- 

Wells         *.       i 

against      fendant  also  owned  and   occupied    at    the   same  time, 

TrKN HOLM 

some  land  and  a  mill,  lower  down  on  the  same  stream. 
In  December,  1848,  the  plaintiff  being  in  embarrassed 
circumstances,  conveyed  his  mill  property  to  the  de- 
fendant without  consideration,  in  order  to  protect  it 
from  his  creditors,  with  an  agreement  that  the  defend- 
ant should  reconvey  it  to  him  when  required:  the  plain- 
tiff continued  in  possession  of  the  property,  the  defend- 
ant never  exercising  any  right  over  it  while  he  held  the 
deed.  In  April,  1850,  the  defendant,  at  the  plaintiff^s 
request,  reconveyed  the  property  to  the  plaintiff  by  a 
deed  of  bargain  and  sale;  but  before  it  was  recorded, 
the  defendant  having  discovered  that  he  might  bi* 
liable  to  an  action  of  covenant  on  the  deed,  applied  to 
the  plaintiff  to  give  it  up,  and  take  in  place  of  it  a 
deed  of  release  and  quit  claim,  but  the  plaintiff  refused, 
and  having  had  the  execution  of  the  deed  proved  by  the 
subscribing  witness,  got  it  registered.  After  this  the 
defendant  raised  the  mill  dam  on  his  own  land,  in  con- 
sequence of  which  the  plaintiff's  land  above  was  over- 
flowed, and  his  mill  prevented  from  working.  This  was 
the  breach  of  covenant  complained  of. 

The  learned  Judge  directed  th^  jury,  that  as  the  con — 
veyance  from  the  plaintiff  was  fraudulent  against  credi-  M"  i- 
tors,  and  the  defendant  had  never  exercised  or  claim< 
any  right  over  the  property,  it  conveyed  no  estate  to  th< 
defendant,  and  as  no   consideration   passed  on  eithe  -- 
side,  the  conveyance  from  the  defendant  did  not  com 
within  the  intent  and  meaning  of  the  Act  of  Assembl; 
the  object  of  which  was  to  protect  bona  fide  purchase] 
for  valuable  consideration,  and  therefore  that  an  actii 
of  covenant  would  not  lie,  the  proper  remedy  being  ^      \n 
action  on  the  case.    But  if  covenant  would  lie  on  %m 
a  conveyance,  the  act  complained  of  having  been  coi 
mitted  after  the  deed  was  given,  would  not  come  wit) 
the  meaning  of  this  act,  which   was  to  protect  pi 
chasers  against  the  acts  of  grantors  previous  to  the 
veyance.    The  jury  found  a  verdict  for  the  defendant  — 

In  Michaelmas  term  last,  A.  L.  Palmer  obtained  a  r  ^«J'<* 
nisi  for  a  new  trial  on  the  ground  of  misdirectioii.    "M^e 
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following  authorities  were  cited:    4  Kent's  Com.  470,       1852. 
Com.  Dig.  "  Condition  ''  (M  1),  ''  Covenant "  (E  1),  Pom-      ^^^^    ' 
fret  V.  Ricroft,^  Russel  v.  Gulwell,^  Lloyd  v.  Tomkies,^      against 
Redden  v.  Senate,*  2  Saund.  181  a. 

D.  S.  Kerr  now  shewed  cause.  The  covenant  does 
not  extend  to  tortious  acts  of  the  covenantor,  for  which 
he  would  be  liable  in  an  action  of  trespass  or  case,  but 
only  where  the  act  complained  of  may  be  presumed  to 
be  done  under  a  claim  of  right.  It  was  said  by  Lord 
Cllenborough  in  Sedden  v.  Senate,  that  if  a  covenant 
of  this  kind  was  entered  into,  and  the  covenantor  after- 
Avards  went  on  the  land  to  sport,  he  would  not  be  liable 
in  covenant.  The  reason  is,  because  the  act  is  not  done 
in  the  assertion  of  any  right.  What  the  defendant  did 
here  was  only  as  a  wrongdoer — he  asserted  no  right  to 
the  plaintiff's  land,  and  did  not  even  enter  upon  it,  the 
injury  complained  of  being  merely  consequential.  It  is 
only  where  some  privity  exists  between  lessor  and 
lessee,  or  where  the  party  claims  some  right  through 
the  conveyancee,  that  covenant  has  been  held  to  lie  for 
tortious  acts,  and  it  does  not  apply  where  the  act  com- 
plained of  is  done  after  the  deed  is  executed.  Howell 
^.  Bichards.^ 

A.  L.  Palmer  contra.  The  covenant  for  quiet  enjoy- 
xnent  is  prospective,  and  an  eviction,  or  some  other  act, 
'is  necessary  to  constitute  a  breach.  4  Kent's  Com.  471. 
Jt  Is  otherwise  with  covenants  for  title  and  against  in- 
c^umbrances,  which,  if  not  true,  are  broken  as  soon  as 
~t;he  deed  is  executed.  The  deed  is  good  between  the 
j>arties,  though  it  might  be  void  as  against  the  plain- 
ntiff^s  creditors;  there  is  a  clear  covenant  for  quiet  en- 
joyment, and  the  only  question  is  as  to  the  breach.  Any 
interruption  which  would  prevent  the  plaintiff  enjoying 
^he  property  in  as  ample  a  manner  as  it  was  conveyed 
T:o  him  is  a  breach  of  the  covenant.  The  act  of  the  de- 
fendant destroys  the  mill  which  he  had  conveyed  to  the 
X^laintiff.  It  is  no  answer  to  the  action  for  the  defend- 
*int  to  say  that  his  act  was  a  trespass — that  it  was  not 
<aone  in  the  exercise  of  any  right:  he  cannot  take  ad- 
-vantage  of  his  own  wrongful  act.    It  would  be  strange 

*  1  Raund.  822.  «  Oro.  Eliz.  657. 

» 1  T.  B.  671.  *  13  East,  78.  •  11  East,  633. 

▼OL  TIL  N.B.R.— 25 


i 
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1862.      ^^  ^^  could  excuse  himself  by  alleging  that  he  had  been 
— — guilty  of  a  wrongful  act  of  trespass. 

Hifainst  CARTER,  C.J.  It  is  clear  there  must  be  a  new  triaL 
Trknholm.  ^Yiij^tever  question  might  have  arisen  upon  the  validity 
of  the  deed  as  it  affects  creditors,  it  is  quite  clear  that  it 
is  valid  between  the  parties.  The  act  10  Vict.  c.  42, 
declares  that  the  words  "  grant,  bargain  and  sell,*' 
shall  amount  to  and  be  construed  to  be,  express  cove- 
nants to  the  grantee  from  the  grantor,  that  the  grantor 
was  at  the  time  of  executing  the  deed,  seized  of  the 
lands  thereby  granted,  bargained  and  sold,  of  an  inde- 
feasible estate  of  inheritance  in  fee  simple,  free  from 
all  incumbrances,  and  for  quiet  enjoyment  thereof, 
against  the  grantor,  his  heirs  and  assigns,  unless  the 
same  is  restrained  and  limited  by  express  words  con- 
tained in  the  deed.  I  think  this  covenant  has  been 
broken ;  for  after  conveying  to  the  plaintiff  the  land  and 
mill,  the  defendant  raises  a  dam  which  has  the  effector 
of  overflowing  and  destroying  the  very  property  he  hasis 
conveyed. 

PARKER,  J.  I  had  doubts  at  first,  not  whether  theriM 
was  a  covenant,  but  whether  there  was  a  breach;  bti  _ 
now  I  am  quite  convinced  by  the  authorities  that  thei 
has  been  a  breach.  It  is  said  in  Cotai.  Dig.  "  Covenant 
(E.  3),  that  a  covenant  is  not  broken  by  an  act  whi( 
by  consequence  may  be  a  breach,  if  the  breach  does  n^ 
actually  follow.  The  consequences  here  did  arise  ftno 
the  defendant's  acts,  which  made  the  breach  absoln 
The  plaintiflp  was  prevented  from  quietly  enjoying  wh^  ^ 
the  defendant  had  conveyed  to  him. 

WILMOT,  J.    I  am  of  the  same  opinion.    The  Aeter^d- 
ant's  acts  had  the  effect  of  preventing  the  plaintiff's  nni// 
being  of  any  use:   it  is  just  as  much  a  breach  of  tr'fte 
covenant  as  if  the  defendant  had  gone  to  the  mill,  aurf 
taken  out  the  water  wheel. 

STREET,  J.  I  was  a  good  deal  goveliiea  at  the  trta/ 
by  the  circumstances  tinder  which  the  conyeyataM 
were  made,  but  I  am  satisfied  now  that,  tindef  the  act 
the  words  of  the  deed  amount  to  an  etp^efm  cotenflit 
for  quiet  enjoyment.  On  the  othet  polM,  t  hatft  lifr 
doubt  there  has  been  a  breach,  and  am  satisfled  tkere* 
must  be  a  new  trial. 

Rule  abiolute. 
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LYON  and  ANOTHER  against  PERKINS.  Friday, 

6th  Jr^iuary, 

TROVER  for  a  mare  and  two  cows,  tried  before  Wil- iP*.*  p'""!*^' 

'  living  with 

mot,  J.,  at  the  last  King's  County  circuit.    The  plaintiffs  their  father, 
were  the  sons  of  Joseph   Lyon,   and   lived   with   their  ^JJ^affing  ^' 
father  on  a   farm    which    he    had    occupied  for  n^ai^y  ^uieliThl'^ 
jv'ears,  and  which  was  called  his  property.     In  order  to  defendant,  as 
prove  title  in  the  mare  and  cows,  the  plaintiffs  called SSltdue from 
Joseph  Lyon  as  a  witness,  who  stated  that  in  1848  ^^^  troier^^^wii" 
liad  given  the  mare  and  cows  to  the  plaintiff  in  exchange  the  defendant, 
for  a  yoke  of  oxen  belonging  to  them,  which  he  wished  tiffs  were 
to  sell.    That  some  months  after,  the  sheriff  having  an^ttS^p^ 
execution  against  him,  and  having  no  means  of  satis- 1^  the  cattle. 
f  jing  it,  he  applied  to  the  defendant  to  lend  him  money  that  the  plain- 
:for  that  purpose,  which  the  defendant  did,  on  getting  Jj,^;^^^^"?* 
CL  bill  of  sale  of  the  mare  and  cows,  and  having  them  the  oonside- 
delivered  to  him  as    security.     Joseph    Lyon    was    in- mortgage,  for 
aebted  to  the  defendant  at  the  time,   and   both   debts avoiSSgU?  "^ 
^were  included  as  the  consideration  of  the  bill  of  sale, 
ci  sum  being  added  for  interest,  exceeding  the  legal  rate. 
The  bill  of  sale  was  given  with  the  knowledge  of  the 
plaintiffs,  one  of  whom  went,    by    his    father*s    direc- 
ions,  to  call  one  of  the  neighbors  to  witness  the  execu- 
ion  of  it,  and  the  other  was  present  when  the  defend- 
nt  agreed  to  lend  the  money,  and  when  the  bill  of  sale 
-as  executed  and  the  cattle  delivered  to  the  defendant, 
id  expressly  agreed  to  what  his  father  had  done;  and 
ej  both  stated  subsequently  that  the  defendant  had 
e  proi)erty  in  security  for  the  debt.    It  appeared  also 
it  after  the  exchange  between  the  plaintiffs  and  their 
her,  he  had  continued  to  use  the  mare  as  his  own,, 
t  the  cows  were  milked  by  his  daughters,  and  the 
k  used  in  his  family,  and  his  nearest  neigbours  had 
^r  heard  of  any  transfer  of  the  property  from  him 
he  plaintiffs. 

e  learned  Judge  told  the  jury,  that  the  plaintiffs 

'  not  take  advantage  of  the  usurious  consideration 

*  bill  of  sale,  for  if  they  acquiesced  in  their  father's. 

al  of  the  property  as  his  own,  they  were  estopped 

laying  that  the  property  was  not  his,  and  setting^ 

e  in  themselves;   and  therefore  if  the  sale  was. 
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1862.      avoided  by  usury,  the  property  would   still    remain  in 
~  Joseph  Lyon;  and  in  that  case  the  defendant  was  enti- 


1  v/^w 

against      tied  to  the  verdict.    Verdict  for  the  defendant. 


Pebkine, 


8.  R.  Thomson  now   moved   for   a   new  trial,  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against 
law  and  evidence.    The  plaintiffs  were  in  possession  of 
the  property,  as  well  as  being  the  owners,  and  therefore 
had  a  right  to  recover.    [Street,  J. — But  they  allowed 
Iheir  father  to  mortgage  it  as  his  own:   are   they   not 
estopped  by  that  from  saying  the  property  was  theirs  T\ 
Admitting  that  the  property  was  the  father's,  still  as 
the  plaintiffs  were  in  possession,    they    can    maintain 
trover  unless  the  defendant  can  shew   title  in  a  third 
party  under  whom  he  claims — it  is  not  sufficient  to  shew 
title  out  of  the  plaintiffs.    [Wilmot,  J. — There  was  no  . 
exclusive  possession  in  the  plaintiffs.    The  property  was^ 
on  the  farm  where  they  lived  with  their  father,  and  wa^ 
used  in  common.]    The  farm  belonged  to  the  plaintiffs.^ 
[Wilmot,  J. — There  was  no  evidence  of  that.    It  shoulc^ 
at  least  have  been  submitted  to  the  jury  who  the  re^^ 
owner  of  the  property  was.       The  instrument  und^= 
which  the  defendant   held   the   property  was  void  f 
usury;   he  therefore  stands  as  a  stranger  and  a  me 
wrongdoer.     [Street,  J. — But  a  third  party  cannot 
up  that  objection.      The    mortgagor   might    shew   t 
usury,  but  the  plaintiffs  cannot. 

CARTER,  C.J.    There  is  no  ground  for  disturbing  ^^rAe 
verdict.    It  is  a  very  plain  case. 

PARKER,  J.  I  am  of  the  same  opinion.  The  plaintixA 
stand  by  and  see  their  father  mortgage  the  property  bs 
his   own,    without    objection:    surely    they    must     be 
estopped  by  that.    But  besides  that,  the  plaintiffs  had 
no  exclusive  possession.    I  think  the  verdict  is  qvite 
right,  and  that  there  is  no  ground  whatever  for  a  rule. 

STREET,  J.  The  plaintiffs  consented  to  their  fathert 
dealing  with  the  property  as  his  own,  and  thereby  in- 
duced the  defendant  to  lend  his  money.  They  are 
estopped  by  their  conduct  from  saying  that  the  prop- 
erty did  not  belong  to  their  father.   • 

WILMOT,  J.  I  am  satisfied  with  the  verdict  H^ 
was  express  evidence  that  the  plaintiffs  allowed  ft^ 
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father  to  deal  with  the  property  as  his  own,  and  if  they  i862. 

were  now  allowed  to  recover  the  property,  it  would  be  ^^^ 

enabling    them     to     commit    a     gross   fraud     on    the  nffain^t 

-    -       ,      ^  Perkins. 

defendant. 

Rule  refused. 


DOE  on  the  demise  of  BAXTER  against  BAXTER. 

EJECTMENT  for  fifty  acres  of  land  in  King's  County,  a  content  rule 
tried  before  Wilmot,  J.,  at   the   last   circuit    for   that  ^^  gJJ^^'JJ^ 
county.    By  the  consent  rule,  the  defendant  had  under-  take  for  more 
taken  to  defend  for  two  hundred  acres  of  land,  but  dis-  defendant 
covering  the  mistake,  he  took  out  a  summons,  and  thelj^^^J^- 
day  before  the  opening  of  the  Court  obtained  a  Judge's  ^?"^*"®  P*""* 
order  to  amend  the  consent  rule  by  confining  it  to  the  obtained  a 
fifty  acres  in  dispute.    This  was  the  first  cause  entered  ^"^^^'jjfj 
for  trial,  and   the    plaintiff's    counsel    objected  to  ^^^  «>n^»^^l«  .^ 
J  udge's  order  being  used,  contending  that  the  defendant  u^  the  land  m 
^^as  bound  by  the  consent  rule  as  it  first  stood.    ThiSpj^fntiflf'en-* 
objection  however  was  overruled.  thTfiwTfOT*^ 

It  appeared  that  the  lessor  of  the  plaintiff   and   the  trial  and  a 
defendant  were  brothers,  and  that  the  land  in  dispute  mven  for  the 
-^-as  part  of  a  farm  formerly   owned    by   their  father,  HeSfrh^^t  the 
^loseph  Baxter,  which  he  conveyed  to  the  lessor  of  the  ***®'*^«*  ^^  **»• 

,     .    . .  «•    .       t  oArt         .  <■  amendment 

plaintiff  m  1822,  with  an    agreement    that    these  fifty  wa«  no  ground 
acres  should  be  sold  to  pay  a  debt   due   from  Joseph  [he  veJd^o^*"*^ 
Xo  one  Miles,  for  which  judgment  had  been  signed.    The  *^  f^*^,  *^^^ 
debt  not  having  been   paid,  the   land   was  sold  by  the  prejudice  the 
sheriff,  with  the  assent  of  the  lessor  of   the   plaintiff,  Should  hate 
^ho  attended  and  bid  at  the  sale.    The  land  was  pur-^lfore^ 
ohased  by  Alexander  Case,  and   conveyed  to  him  by^"^"^®- 
the  sheriff's  deed  in  August,  1824.    Case  paid  the  debt,  whoS^^S^?^ 
^nd  soon  afterwards  had  the  boundaries  marked  between  JSS  but  n^"" 
this  and  the  lessor  of  the  plaintiff's  land,  and  th(»  line  «»nceUed,  has 

.        ,    ,    ,  -      ^,  , ,        ,  no  beneficial 

extended  towards  the  rear,  the  lessor  of  the  plaintiff  intereat  in  the 
assisting  at  the  survey.  Case  remained  in  possession  f«~^m%tSt 
of  the  fifty  acres  until  January,  1835,  when  he  sold  to  ^"HLf 

mt-         •  title 

«J5:!J*'**"5*?!'^*]jf'f*X^®y®^r«^^™.*  ^*""»  on  an  agreement  that  fifty  acres  of  it  should 

S.^i!*V    'S^  ?1***®/^*^?I;    ^^^  debt  not  having  been  paid,  the  fifty  acres  were  sold  by 

2L;^v Jr*^wl?^^'5i. '^"'i*''*'  ''^i®^*'  *^^  purchased  by  S,   who  had  bound- 

►        vS?  ^f?!S  ^^  *V?  P»*»J"*jff  «  assmtance.  C.  several  years  after  sold  to  the  defendant,  who 

I       ^ts'^P  to  the  «ine  line  until  1851,  without  objection  by  the  pUintiflf :  Held,  that  t^ra  was 

^       S£l!?*"iPT**"^u.   «>®,wbole  fifty  acres  for  upwards  of  twenty  years  in  0.  and  tha  d*. 

i«flntat»  whioh  gave  him  title  to  the  land.  %*  *«»  >w 


\ 
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1852.       the  defendant;    and  in    the   autumn   of  that  year,  the 

-^ — t:^  leHSor  of  the  jilaintiff  employed  a  surveyor  to  run  the 

Baxter      dividing   line,   pointed   out  the   starting   point   on   the 

SxTEB.      front,  and,  in  presence  of  the  defendant,  assented  to  the 

boundary  marked  by  the  survej'or  in  the  rear.       Tlie 

defendant  had  been  in  possession  since  that  time,  with 

the  full  knowledge  of  the  lessor  of    the    plaintiff,  and 

without  any  objection  on  his  part  until  this  action  was 

brought. 

Case  was  called  as  a  witness  on  the  part  of  the  de- 
fendant, and  stated  on  the  voir  dire,  that  he  had  a  mort- 
gage on  the  land  in  dispute,  which  was  paid,  but  not 
cancelled.  He  was  objected  to  as  incompetent,  but  his 
evidence  admitted.  It  was  also  objected,  that  the 
sheriff's  deed  was  not  admissible  without  proof  of  the 
execution  under  which  the  land  was  sold,  and  the  duo 
advertising;  but  the  learned  Judge,  upon  the  authority  ^ 
of  the  case  of  M'Lardy  v.  Flaherty,^  received  it  in  evi — 
dence. 

His  Honor  directed  the  jury,  that  if  they  were  satii 
fled  that  at  the  time  the  lessor  of  the  plaintiff  took  th^^ 
deed  from  his  father,  it  was   agreed    that   Miles' 
was  to  be  paid  out  of  the  land,  and  that  the  land  wj 
sold  by  the  sheriff  in  pursuance  of  that  understandin) 
and  with  the  consent  of  the  lessor  of  the  plaintiff,  tL 


debt  paid,  and  the  purchaser  let  into  possession,  at 


that  possession  continued,  the  verdict  should  be  for  t! 
defendant.    The  jury  found  for  the  defendant;   and 
.  a  former  day  in  this  term, 

A.  R.  Wetmore  moved    for   a   new    trial,    on 
grounds :   1st.    The  improper  amendment  of  the  combat 
rule,  contending  that  if  amendable  at  all,  it  was  too  late. 
[Parker,  J. — Did  you  wish  to  recover  for  one  handr«</ 
and  fifty  acres  of  land  that  you  were  in  possession  of  f] 
2d.  Improper  admission  of  Case's  evidence.     [Street,  I 
—What  interest  had  he  when  his  mortgage  was  paid  f] 
It  was  not  cancelled,  and  therefore  he  had  a  legal  in- 
terest in  the  property,    ad.  Misdirection.    The  lessor  of 
the  plaintiff  had  the  undoubted  title  to  the  land  under 
the  deed  from  his  father,  and   never   parted   with  hli 
title.      There   was   no   livery   of  seisin   given  to  the 

'  8  Kerr,  456. 
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'defendant,  nor  any  other  act  done  to  satisfy  the  statute      i^^-^o. 
of  frauds;   the  title  therefore  remained  in  the  lessor  of  — - — ; 

Uoe  clem. 

the  plaintiff,  unless  it  was  divested  by  the  sheriff's  deed.     Baxtkk 
That  could  not  be  the  case,   because   the   preliminary     baxtkb. 
acts  necessary  to  perfect  a  title  under  a  sheriff's  deed 
were  not  proved.     Doe  v.  Donnelly.^ 

Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.  In  this  case  there  will  be  no  rule.  The  first  objec- 
tion raised  is  to  the  amendment  in  the  consent  rule  by 
Mr.  Justice  Parker  the  day  before  the  opening  of  the 
Court,  after  an  argument  by  both  parties ;  which  amend- 
ment, it  is  admitted,  confined  the  case  to  the  only  real 
matter  in  dispute.  Had  the  lateness  of  the  amendment 
been  likely  to  produce  inconvenience  to  the  plaintiff,  it 
should  have  been  made  the  ground  of  terms  before  the 
learned  Judge  who  made  the  order.  But  instead  of 
taking  this  course — well  knowing  the  order  had  been 
made — the  cause  is  entered  as  the  very  first  cause  to 
be  tried;  a  course  which  leads  to  the  suspicion  that  the 
plaintiff  meant  to  take  his  chance  on  the  trial,  and  keep 
this  objection  in  reserve  in  case  of  failure.  We  can 
hardly  suppose  that  the  plaintiff,  knowing  these  fifty 
acres  were  the  real  matter  in  dispute,  intended  to  go  to 
trial  without  being  prepared  with  all  the  evidence  he 
had  to  support  that  claim. 

The  next  point  is,  as  to  the  admissibility  of  Case,  he 
stating  on  the  voir  dire  that  he  had  a  mortgage  on  the 
premises,  which  was  paid  but  not  cancelled.  Under  such 
a  state  of  things  the  witness  is  not  disqualified.  He  has 
no  interest  in  the  premises  from  which  he  can  derive 
any  possible  benefit.  He  stands  more  in  the  relation 
of  a  trustee  for  the  mortgagor,  and  could  not  derive 
any  possible  benefit  from  his  mortgage. 

Then  as  to  the  defendant's  .title.  Case,  under  whom 
the  defendant  claims,  took  possession  in  1824,  under  a 
deed  from  the  sheriff  of  King*s  County,  describing  the 
land  now  in  dispute.  This  deed  was  given  with  the 
consent  of  the  lessor  of  the  plaintiff  and  his  father,  in 
pursuance  of  a  previous  arrangement  by  which  the 
land  in  question  was  to  go  in  payment  of  a  debt  of  the 

1 3  Kerr,  60. 
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1862.       father,  which  debt  was  paid  by  Case.     Before  this,  the 
land  had  been  conveyed  by  the  father  to  the  lessor  of 


Baxter  the  plaintiff,  but  with  aa  understanding  it  was  to  go 
BAxrra.  to  pay  the  father's  debt.  After  possession  was  taken 
by  Case  under  such  circumstances,  the  boundaries  of 
the  land  in  accordance  with  the  sheriflTs  deed  were  run 
and  ascertained,  with  the  knowledge  and  in  the  presence 
of  the  lessor  of  the  plaintiff,  who  assented  to  the  ar- 
rangement, with  a  sense  of  what  was  right  and  just, 
which  does  not  seem  to  have  been  strengthened  in  his 
mind  by  the  lapse  of  time.  Under  these  circumstances, 
we  think  there  was  clear  evidence  of  continuous  posses- 
sion of  the  whole  fiftv  acres  in  Case  and  the  defendant 
for  twenty-seven  years,  which  gives  him  an  ample  title 
and  will  support  the  verdict. 

The  verdict  is  clearly  in  strict  accordance  with  the 
justice  of  the  case,  and  we  should  have  much  regretted 
had  we  felt  ourselves  bound  from  any  technical  diflfi — 
culty,  to  help  an  action  of  such  a  character. 

Rule  refused. 


BERRY  against  MITCHELL  and  OTHERS. 

in  replevin  *"^     Debt  by  the  assignee  of   a    replevin    bond,    brougln-^JBit 
c'aim  property  „iider  the  act    18   Vict.  c.  53,  s.  16.     The   declaratio^zz^on 

in  part  of  the  ' 

goods  repie.     stated  the  issuing  of  a  writ  of  replevin  by  the  def endan^rrjit 

vifid   &nu  the 

property  ih      Mitchell,  for  "  one  light  red  horse  with  a  white  far. "   m% 
on'^Snlnmir    " ^^^  ^^^  iieck  joke  bclongiug  to  the  said  horse";  tlM.  ±e 


on  an  mqin-  ^^^ 

sition  under  a  replevving  the  propertv  and    taking    the  bond  by  tM^— he 
euue probanda,  shcnff ;    that  the  plaintiff,  by   the   name    of    Freem^  -an 
tilwbreich  Barry,  gave  notice  to  the  sheriff  that  he  claimed  pre     ->])- 
oftherepieven  erty  in  the  horse;    and  that  the  defendant,  after  pi 

bond,  and  en-   ^     ''.  ,  ,  ,      ,  ^     ,         ,    ,       '  *^ 

titles  the  de-    testing  agaiust  the  regularity  of  the  claim  on  accoi 
l!^^me^t*of  ^^  its  being  for  only  part  of  the  property  and  also        od 
it,  in  order  to  account  of  its  being  in  the  name  of  Barry,  issued  a  w^  Tit 

recover  the  ^  •^ ' 

oostsofthe      de  proprietate  probanda,  under  which  the  jury  toxiSLJid 
^uare,  M?to    ^^o  property  in  the  horse  to  be  in  the  present  plalntilif. 
^^theSeriff* '^^^  assignment  of  the  bond  was  then  stated,  and   the 
ofthejjpjodH     breach,  that    the    defendant    Mitchell    had    not    uaid 

not  olaimed  by 
the  defendant. 

Property  replevied  was  claimed  by  the  defendant  in  the  name  of  **  Birrjf  **  instead  of 
"Berrp  ;'*  the  property  was  found  to  ht*  in  thft  claimant,  and  the  bond  was  assijirn^  ^  ^ 
by  his  proper  name  :  Held,  that  the  mistake  was  immateriiCl. 


^ 
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the  plaintiff  the  costs  incurred  in  the  prosecution  and      1862. 
proof  of  his  claim,  nor  such  damages  as  he  had  sustain-       bbmy"" 
ed  by  reason  of  the  replevin  and  proceedings  therein.  against 

Demurrer,  assigning  the  following  grounds:  1.  That 
the  claim  being  only  to  part  of  the  property  replevied, 
there  was  no  breach  of  the  condition  of  the  bond.  2. 
That  the  claim  was  not  made  in  the  name  of  Berry, 
against  whom  the  writ  issued,  and  the  bond  could  only 
be  assigned  to  the  claimant  in  the  name  in  which  the 
claim  was  made.    Joinder. 

The  cause  was  argued  in  Michaelmas  term  last  by 

Thomson  in  support  of  the  demurrer.  The  ques- 
tions to  be  determined  arise  under  the  fifteenth  section 
of  the  Act  13  Vict.  c.  53,  which  enacts  that  if  the  de- 
fendant in  an  action  of  replevin  shall  give  notice  to  the 
sheriff  that  he  claims  an  absolute  or  special  property 
*•  in  the  goods  seized  under  the  said  writ,"  then  the 
sheriff  shall  not  deliver  the  said  property  to  the  plain- 
tiff, etc.,  and  that  if  on  the  trial  of  the  inquisition  the 
jury  shall  find  "  such  claim  "  good,  the  sheriff  shall  forth- 
with return  the  "  said  goods  seized  "  to  the  defendant. 
The  claim  referred  to,  is  applicable  only  to  a  claim  of 
all  the  property  named  in  the  writ  of  replevin.  There 
is  no  instance  to  be  found  of  a  partial  claim.  It  must 
be  such  a  claim  as  to  put  an  end  to  the  powers  of  the 
sheriff  under  the  writ;  and  how  can  that  be  wiien  the 
plaintiff's  right  to  part  of  the  goods  is  not  disputed? 
What  is  the  sheriff  to  do  with  the  goods  to  which  no 
claim  has  been  put  in?  He  cannot  deliver  them  to  the 
defendant,  because  he  makes  no  claim  to  them,  and  still  • 
the  Act  says  he  shall  return  "  the  goods  seized  "  to  the 
defendant.  Again,  the  Act  says  that  if  the  plaintiff  is 
not  satisfied  with  the  verdict  given  on  the  claim  of  pro- 
perty, he  may  bring  an  action  of  trespass  or  trover. 
Surely  this  cannot  apply  to  a  claim  of  part  of  the  pro- 
perty, for  then  there  would  be  the  action  of  trespass  or 
trover  as  to  the  part  claimed,  and  the  action  of  replevin 
as  to  the  part  not  claimed.  If  the  effect  of  a  partial 
claim  is  to  put  an  end  to  the  writ  of  replevin,  the  de- 
fendant will  be  relieved  from  the  payment  of  all  ex- 
penses incurred  about  the  property  not  claimed.  Such 
a  cQnstmction  would  not  operate  fairly  towards  both 
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1862.       parties.     If  therefore  the  defendant  wishes  to  raise  a 
"  question  of  property  as  to  part,  he  must  do  it  in  the 


BlKBT 

mffomH      action  of  replevin,  and  not  on  the  writ  de  propnetate 


MnoBiLU 


probandsu  Such  a  claim  is  a  nullity,  and  ought  not  to 
be  recognized  by  the  sheriff.  [Carter,  C.J. — Then  why 
did  you  issue  the  writ  de  proprietate  probanda?]  That 
does  not  estop  the  plaintilf  in  replevin  from  objecting 
to  the  proceedings  under  it,  if  it  was  coram  non  judice. 
Com.  Dig.  '*  Estoppel ''  (E  1).  A  record  is  not  an  estop- 
pel, where  the  truth  appears  by  the  same  record.  Com. 
Dig.  '^Estoppel"  (E  2).  The  Court  is  not  estopped 
from  drawing  the  legal  conclusion  from  the  facts  stated 
on  the  rt'cord,  and  though  the  principal  in  the  bond  may 
be  estopped,  the  sureties  ought  not  to  be,  for  as  regards 
them  the  Act  ought  to  receive  a  strict  constructlon- 
their  contract  only  has  reference  to  a  claim  of  all  tht^^  ^^ 
articles  seized.  2d.  The  claim  was  not  made  in  th^  ^e 
name  of  the  defendant  named  in  the  writ  of  rep!evii 
[Parker,  J. — It  is  admitted  on  the  record  to  be  the  sam. 
person.]  Then  the  assignment  of  the  bond  is  not  to  tl 
plaintiff. 

Stevens  contra.     The  intention  of  the  law  is,  that  1/ 

property  is  taken  out  of  a  person's  possession  by  a  wn      nt 
of  replevin,  lie  shall  have  an  immediate  opportunity         of 
trjing  the  right  toi  it  before  a  sheriff's  jury,  and  if         a 
plaintiff  chooses  to  replevy  goods  to  which  he  has       m\o 
right,  he  cannot  prt^vent  the  defendant  from  setting      ^«p 
his  claim  to  what  belongs  to  him.    The  claim  suspei^b^ds 
the  procceedings  until  the  right  of  property  is  deti  -^r- 
mined,  and  if  it  is  determined  in  favor  of  the  claima_=Bt, 
he  is  entitled  to  recover  his  costs.    If  any  inconv^^ni- 
ence  arises  from  a  claim  of  part  of  the  property,  i^t:  ia 
the  plaintiff's  fault  for  seizing  too  much.    The  def^:»d- 
ant  has  incurred  costs  in  prosecuting  his  claim  beCcre 
the  sheriff,  and  the  only  mode  of  recovering  them  is*  by 
action  on  the  bond.  Cur.  adv.  tuIC;. 

CARTER,  C.J.,  now  delivered  the  judgment  of    the 
Court.  The  question  raised  by  the  demurrer  in  this  cate 
is,  whether  upon  the  issuing  of  a  writ  of  replevin  for 
several  distinct  articles,  the  defendant  may  claim  pnp- 
perty  in  one  or  more  of  such  articles,  without  inclading 
the  whole  in  his  claim,  so  as  to  entitle  him  to  have  a 


FIFTEENTH  YEAR,  VICTORIA.  383 

suspension  of  the  replevy  until  a  writ  de  proprietate  i852. 
probanda  is  issued  by  the  plaintiff  and  an  inquisition  ^^^y 
taken  thereunder:   and  if  on  such  inquisition  the  pro-      fifaind 

MlTOHBLL. 

yevty  in  the  specific  article  or  articles  claimed  is  found 
to  be  in  the  defendant,  whether  he  is  entitled  to  have 
an  assignment  of  the  replevin  bond  made  to  him  by  the 
sheriff  under  the  late  Act  of  Assembly,  13  Vict.  c.  53; 
and  maintain  an  action  for  the  costs  and  expenses  of  the 
claim  and  the  damages  sustained  by  reason  of  the  re- 
plevin. The  sections  of  the  Act  which  relate  to  the 
matter  are  as  follows: 

"  15.  And  be  it  enacted,  that  in  all  actions  of  replevin 
**  sued  and  prosecuted  in  the  Supreme  Court  or  in  any  of 
*'  the  inferior  Courts  of  Common  Pleas,  whether  in  cases 
**  of  distress  or  otherwise,  if  the  defendant  in  such  ac- 
*'  tion,  by  himself  or  his  attorney  or  agent,  shall  within 
^*  forty-eight  hours  after  the  seizure  of  the  property 
**  under  any  such  w^rit  of  replevin  give  notice  to  the 
***  sheriff  or  other  officer  executing  the  same,  that  he 
*'  claims  an  absolute  or  special  property  in  the  goods 
*'  seized  under  the  said  writ,  the  said  sheritf  shall  not 
**  deliver  the  said  property  to  the  said  plaintiff,  but  shall 
*^  immediately  return  the  said  writ  of  replevin  with  such 
*'  claim  of  property  indorsed  thereon,  to  the  attorney 
**  who  issued  the  writ,  whereupon  the  said  plaintiff 
**  shall  immediately  issue  the  writ  de  proprietate  pro- 
^'  banda,  under  which  the  said  sheriff  shall  summon  a 
*'  jury  as  soon  as  may  be  at  some  convenient  time  and 

place  to  try  such  claim,  giving  each  party  six  days' 

previous  notice  thereof,  unless  they  both  consent  to 
"an  earlier  day;  and  in  case  such  jury  shall  by  their 
'*  inquisition  find  such  claim  good,  then  the  said  sheriff's 
•*  power  nnder  the  said  writ  of  replevin,  and  all  proceed- 
*^  ings  upon  the  said  writ  shall  be  at  an  end,  and  the  said 
**  sheriff  shall  forthwith  return  the  said  goods  seized  to 
^*the  said  defendant;  and  the  plaintiff  in  such  case,  if 
*'he  be  not  satisfied  with  the  verdict  given  on  such 
*'  claim  of  property,  may  resort  to  his  action  of  trespass 
**  or  trover;  but  if  such  jury  find  the  property  in  the 
^*  plaintiff,  then  the  said  sheriff  shall  replevy  and  deliver 
^  the  said  goods  to  the  plaintiff;  which  said  writ,  together 

with  the  inqaisition  thereon,  shall  be  returned  by  the 


•• 


•t 
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1852.       "  said  sheriff  to  the  attorney  who  issned  such  writ  of 

—  g       —  "  replevin,  who  is  hereby  required  forthwith  to  file  the 

against      "  same  in  the  office  of  the  clerk  of  the  Court  in  which 

"such  action  was  commenced:    provided  that  nothing 


« 


*'  in  this  Act  contained  shall  prevent  the  defendant  from 
"  appearing  to  such  action  and  pleading  property,  in 
"  the  Court  out  of  which  such  writ  issued  or  to  which  it 
"  may  be  removed. 

"  16.  And  be  it  enacted,  that  if  upon  the  trial  of  such 
*'  claim  under  the  writ  de  proprietate  probanda,  a 
**  verdict  shall  be  found  for  the  claimant,  he  shall  fori:h- 
'*  with  be  entitled  to,  and  shall  receive,  an  assignment 
**  of  the  replevin  bond,  and  may  in  an  action  thereon  _^ 
**  before  any  Court  of  competent  jurisdiction,  recover  all  ^^"  | 
*'  actual  costs  and  expenses  incurred  by  him  in  the  pro —  ^m- 
*'  secution  and  proof  of  his  said  claim  under  the  8aidK_^ 
*'  writ,  together  with  such  other  damages  as  he  maVf^  y 
'*  have  sustained  by  reason  of  the  said  writ  of  replevir^K-  n 
**  and  the  proceedings  thereon;  and  the  costs  and  coun^r-^n- 
"  sel  fee  in  relation  to  such  proceedings  shall  be  regun.^- 
"  lated  by  the  fees  allowed  and  taxed  in  the  Supreni-^je 
'*  Court  in  actions  not  summary." 

It  must  be  admitted  that  these  sections  do  not  ]^r-  in 
terms  distinctly  provide  for  the  case  of  a  claim  of  pa^  ^rt 
only  of  the  goods  sought  to  be  replevied,  and  there  m  u 

be  some  difficulty  in  applying  the  provisions  of  the  A  ct 

to  such  a  case,  especially  in  determining  what  is  to  ~      be 
done  with  the  goods  not  claimed.     It  is  obvious  that         if 
the  defendant  be  bound  to  claim  all  the  goods  or  nowm^ne, 
great  inconvenience  and  positive  wrong  might  euBi^^je; 
for  if  he  is  bound  to  claim  the  whole,  he  should  be  boiB.  nd 
also  to  prove  his  property  in  the  whole;   and  yet  if      be 
fail  in  this  and  i)rove  property  but  in  part,  how  un^er 
the  principles  of  law,  can  the  sheriff  deliver  to  the  plsiio* 
tiff  those  articles  which  are  found  by  the  inquisition  to 
belong  to  the  defendant? 

It  is  easv  also  to  see  how,  when  the  whole  bustnesi 
of  replevying  was  carried  on  by  the  sheriff  under  a 
plaint  made  to  him  without  any  writ,  no  such  inconyeni- 
ence  would  occur  as  might  arise  in  our  practice,  for  the 
plaintiff  might,  on  any  part  of  the  property  bctojt 
claimed,  either  amend  his  plaint  by  confining  It  tottat 
part  of  the  goods  which  are  not  claimed,  or  withdaw 
it  and  make  separate  \Aa\w\^. 
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It  is  laid  down  very  distinctly  and  very  broadly  in  the 
old  cases  (and  there  are  very  few  modern  reported  cases  ^ 
which  will  assist  ns,  owing  to  the  proceedings  in  Eng- 
land generally  originating  before  the  sheriff  and  not  by 
writ  out  of  the  Superior  Courts  of  law),  that  a  claim  of 
property  (even  after  the  statute  of  Malbridge,  which 
did  not  specially  refer  to  the  case  of  claim)  stays  the 
replevin,  and  the  sheriff  is  a  trespasser  if  he  proceeds 
afterwards  before  the  claim  of  property  is  determined? 

The  meaning  and  reason  of  thei  authorities  seem  to 
be  clearly  this:  that  the  sheriff  shall  not  deliver  in  re- 
plevin to  the  plaintiff  any  thing  in  which  the  defendant 
claims  property,  until  that  property  is  decided  by  an  in- 
quiry under  the  Queen's  writ.  Neither  the  defendant 
nor  the  sheriff  have  any  control  over  the  contents  of  the 
writ — the  plaintiff  may  put  in  what  he  pleases.  That  a 
claim  therefore  may  properly  be  put  in  by  the  defendant 
to  any  goods  which  the  sheriff  seeks  to  replevy  from 
him,  and  that  this  claim  must  be  investigated  before 
they  are  taken  out  of  the  defendant's  possession  and 
delivered  by  the  sheriff  to  the  plaintiff,  seems  hardly  to 
admit  of  doubt.  The  difficulty  with  which  we  are 
pressed  is  as  to  the  disposition  of  the  goods  not  claimed, 
and  when  such  question  comes  properly  before  us,  we 
shall  (if  it  be  not  sooner  provided  for  by  the  Legis- 
lature) be  ready  to  give  it  our  most  serious  considera- 
tion. 

We  may  feel  ourselves  relieved  at  present  form  the 

absolute  decision  of  this  question,  which  seems  to  have 

been  very  needlessly  raised  in  the  present  case.      All 

that  part  of  the  declaration  which  recites  the  protest  of 

the  plaintiff  before  the  sheriff,  is  perfect  surplusage. 

A  claim  of  property  was  made  by  the  then  defendant; 

the  sheriff  thereupon  suspended  the  execution  of  the 

vrit  of  replevin,  and  returned  it  to  the  then  plaintiff's 

ttomey,  with  the  claim  of  property  indorsed  thereon, 

I  the  manner  provided  by  the  Act  of  Assembly;   the 

aintiff's   attorney   thereuponi  issued  a  writ   de  pro- 

ieate   probanda,    under    which    an    inquisition  was 

ken,  and  the  inquisition  determined  the  claim  to  be 

od  and  the  property  to  be  in  the  defendant.    Now 

»  writ  of  replevin  was  issued  for  property  thus  de- 
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1852.       scribed,  "one  light  red  horse  with  a   white  face,  i^i^nd 
^^      "  one  neck  yoke  belonging  to  the  said  horse."      tlThe 
MmmELL.    ^'*^™  ^^  *^^  defendant  in  replevin  was  confined  to  -^he 
horse,  unless  indeed  he  considered  the  yoke,  as  m^^de 
by  the  plaintiff's  description,  an  appendant  or  app^»^^ 
tenant  to  the  horse,  in  which  case  the  claim  might       be 
considered  as  extending   to   the   whole   of   the   go  -^odg 
sought  to  be  replevied.      We   cannot  for  a  monL^f 
suppose  that  the  plaintiff  meant   under  this  writ      to 
replevy  the  yoke  unless   he  was  entitled  to  repl^*ry 
the  horse,  nor  that  hei  can  wish  now  to  proceed  witb^^ 
the  action  on  account  of  the  yoke;   and  the  defendait^ 
in  replevin,  has  by  the  course  he  has  taken,  precludt^       ^ 
himself  from  compelling  the  plaintiff  in  replevin  to  V^^^ 
on  with  the  suit.    The  defendant  in  replevin  having        ^ 
proved  his  property  in  the  horse  in  a  proceeding  which 
is  conclusive  so  far  as  the  replevin  is  concerned,  has 
got  the  horse  back,  but  in  so  doing  he  has,  by  the  im- 
proper issuing  of  the  writ  of  replevin,  necessarily  been 
put   to   costs    and   damages,   which   he  is  entitled  to 
recover. 

The  nonpayment  of  such  costs  and  damages  (w^hich  it 
may  be  observed,  the  law  has  made  no  provision  for 
liquidating  before  the  commencement  of  an  action  on 
the  replevin  bond,  although  it  affords  a  mode  of  ascer- 
taining the  quantum  of  costs  to  be  recovered)  consti- 
tutes, we  think,  a  breach  of  the  condition  of  the  re- 
plevin bond,  under  the  late  Act,  and  entitles  fte  pre- 
sent plaintiff  to  an  assignment  of  it  in  order  to  enable 
him  to  recover  the  costs  and  damages  which  may  be 
assessed  upon  the  trial  or  inquiry. 

As  to  the  argument  that  the  sureties  on  the  replevin 
bond  ought  not  to  be  liable,  because  the  terms  of  the 
bond  had  reference  only  to  a  claim  of  all  the  articles. 
Although  it  is  admitted  the  principal  might  be  e8topi)ed 
from  setting  up  the  objection  after  issuing  the  writ  :. 
de  proprietate,  the  same  objection  would  equally  apply  -^ 
to  a  liability  for  the  return  or  payment  of  the 
value,  where  on  a  plea  of  property  in  the  whole, 
defendant  only  proved  his  property  in.  par^  or 
he  pleaaed  and  proved  property  only  in  part,  and  lu 
cepit  as  to  the  rest  of  the  goods. 
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The  ancient,  aft  well  as  the  present,  form  of  the  con-      1862, 
ition  of  the  replevin  bond  is  general—"  And  do  make      bbrrt 
a  return  of  the  said  goods  and  chattels,  if  a  return    ^^^J^ 
of  the  same  shall  be  adjudged:"   and  yet  there  is  no 
oubt  the  bond  was  assignable,  and  could  be  put  in 
orce  if  a  return  of  only  part  of  the  goods  was  adjudged, 
nd  such  return  was  not  made. 

The  sureties  undertake  in  fact  to  indemnify  the  de- 
endant  in  replevin,  in  case  it  should  be  proved  that 
he  plaintiff  has  issued  his  writ  of  replevin  for  any 
roods  which  were  the  defendant's  property,  whether 
uch  property  is  ascertained  in  the  first  instance  under 
he  writ  de  proprietate,  or  on  the  trial  upon  an  issue 
18  to  the  property— the  extent  of  the  liability  is  dimin- 
shed,  not  increased,  by  this  preliminary  proceeding. 

We  see  nothing  in  the  objection  as  to  the  mistake 
n  the  name.  It  is  clear  on  the  record  that  the  claim 
vas  put  in  by  the  person  who  was  the  defendant  in  the 
•eplevin  suit,  and  had  the  property  in  the  horse,  and 
vho  is  the  present  plaintiff,  to  whom  the  bond  has  been 
issijimed.    "  Demon  strut  io    facti    tollit    erronem    nom- 


uis. 


There  must  be   judgment   on    the    demurrer   for  the 
plaintiff. 

THE  QUEEN  against  WALSH. 
The  defendant  was  indicted  at  the  last  Saint  John  By  the  ReTe- 

nue  Act|  11 

L*ircuit  for  assaulting  C.  H.  eTouett,  an  officer  of  the  Pro- vict.  o.  2,  a 
rincial  revenue,  in  the  exercise  of  his  office.  UatShorired^ 

At   the   trial   before    Wilmot,   J.,  it   appeared  that  buSding"*^ 
Jouett  having  received  information  that  the  defendant  J^^^"^"^^* 
had  smuggled  liquor  concealed  about  his  house,  wentc*"?®^^^  ^ 

peot  iinufn?led 

For  the  purpose  of  seizing  it;  but  having  been  resisted  goods  to  be 
by  the  defendant,  he  called  upon  a  justice  of  the  peace  ^JS^'fbe^ 

fore  entry,  in- 
''ormation  on  oath  RhaU  be  given  to  a  Justioe  of  the  Peace,  that  Buch  offioer  has  reasonable 
oanae  to  siispeet  snch  goods  are  concealed  therein  ;  and  that  snch  Justice  shall  go  with  the 
sffioer  to  snch  building,  and  authorize  him  to  enter  and  seamh  lor  g«>ods,  and  if  uie  doors  be 
doeed  and  admission  denied,  then  after  first  demanding  to  be  admitted  and  declaring  the 
parpoee  of  the  entry,  it  shall  be  lawful  for  the  Justice  to  direct  the  off cer  to  enter  the  build- 
vng  and  saarch  for  goods:  Held,  that  to  justify  breaking  open  a  buUding 
tkm  4KNi]d  have  been,  Ist,  a  written  information  on  oath  ;  and  2a,  the  actual  jimeenoe 
of  the  Justice  at  the  breaking— his  being  near  to  the  plaoe  is  not  raffioieni. 

Not  opening  ft  bnilding  after  a  proper  demand,  is  a  sufficient  denial  within  the  act. 

If  tba  brwaliing  open  is  mlawfnl,  tae  officer  cannot  Jnstify  the  seisiitv  «f  nnnggled  gooda 
fbmid  within  the  bdiiding. 

tfflwiK  that  M order  togpter,  gif^rta  ton  pojioa  officer tffOtnatwHVk  iBbb  wf <MMa <ilft««i 
would  be  niffieMit^  mm!  tiiMt  be  would  be  praramed  to  be  acting  in  aid. 
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1852.      ^o  go  with  him.    He  stated  that  he  made  a  depoeit^^Soo 

-- — before  the  justice  (but  whether  in  writing  or  otherw ise 

against      did  uot  appear),  and    went   again    to   the    defendant  t'n 


Walsh. 


premises  with  other  revenue  officers  and  a  police  ofAczrf^T. 
The  Justice  accompanied  them  to  the  entrance  of      £tn 
ally  which  led  to  the  defendant's  house,  and  a  sh^o-^^ 
distance  from  it,  where  he  remained  in  his  waggon  wU-^  ^ 
they  searched  the  house.    Nothing  having  been  foiM  ^ ,y^ 
in  the  house,  the  officers  went   to  a   shed  in  the  yart^  ^'\ 
back  of  the  house.    The  door  being  locked,  one  of  ihe^^^^ 
officers  asked  for  the  key,  but  not  being  able  to  get  it,    *  /%^ 
the  police  officer  broke  open  the  door  under  the  author-        ^^ 
ity  of  the  Justice,  but  not  in  his  presence.     A  number  ^ 

of  empty  rum  barrels  were  found  in  the  shed,  which  ^ 

had  evidently  contained  smuggled  spirits,  and  were  of 
the  size  prohibited  by  the  act  11  Vict.  c.  67.  They 
were  seized  by  the  officers,  and  as  they  were  removing 
them  from  the  shed  the  assault  was  committed. 

The  defendant  was  convicted,  but  judgment  was 
respited  in  order  that  a  case  might  be  stated  for  the 
opinion  of  the  Court,  under  the  act  12  Vict.  c.  30,  s.  68, 
upon  the  following  points:  1st.  Whether  the  informa- 
tion to  the  Justice  should  be  in  writing.  2d.  Whether 
there  was  a  sufficient  presence  of  the  Justice  to  justify 
breaking  the  door.  3d.  Whether  a  demand  and  refusal 
to  open  the  door  was  necessary. 

A.  R.  Wetmore,  in  Michaelmas  term  last,  moved  in  j 

arrest  of  judgment.    The  officer  had  no  authority  to  # 

break  open  the  door.    The  forty-ninth  section  of  the         ^ 
act  declares  that  before  he  shall  enter  any  building, 
*'  information  on  oath  shall  be  given  to  a  Justice  of  the 
"Peace  of  the  County  where  such  house,  shop,  cellar 
''or  other  building    is    situate,    that    such   oiBcer  has 
''  reasonable  cause  to  suspect  and  believe  that 
"  liable    to     forfeiture    are    deposited     or 
*'  therein."    It  is  necessary  that  the  information  ahoalG^Ki 
be  in  writing,  in  order  that  it  may  appear  whether  i_^t 
contains  what  the  law  requires. 

2.  The  Justice  ought    to   have   been   present  flit  thM    r 
shed,  to  justify  the  breaking.    The  same  section  of  tl^^e 
act  goes  on  to  declare  ''that  immediately  on  soch 
"  formation  being  laid  or  given,  such  Justice  shall, 
"he  is  hereby  authorized  and  enjoined,  forthwith 
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"  at  some  time  between  sunrise  and  sunset,  to  go  with       1862. 
"  such  officer  to  such    house,    shop  or  other  building,  the  Qukbn 


'*  and  then  and  there  to  enter  with  such  officer,  or  to     _??« 


Wauist 

"  authorize  him  to  enter  and  search  for  such  goods 
'^  if  the  doors  Ije  open ;  but  if  the  doors  be  closed  and 
**  admission  denied,  then,  after  first  demanding  to  be 
"  admitted  and  declaring  the  purpose  for  which  such 
"  entry  is  demanded,  it  shall  be  lawful  for  such  Justice, 
'*  and  he  is  hereby  required,  to  direct  and  order  such 
*•  officer  forcibly  to  enter  into  such  house,  etc.,  and  to 
"  search  therein  for  any  goods  forfeited,  and  to  seize 
*'  and  take  away  all  goods  liable  to  forfeiture  under 
**any  act  relating  to  the  provincial  revenue."  The 
presence  of  the  Justice  is  necessary  to  prevent  breaches 
of  the  peace,  and  to  overawe  parties  who  may  be  dis- 
posed to  resist.  If  the  law  is  not  to  be  observed 
strictly,  where  is  the  limit  as  to  distance  ?  Even  if 
the  Justice  was  sufficiently  present,  the  police  officer 
had  no  right  to  break  open  the  door:  the  law  only 
authorizes  a  revenue  officer  to  do  so.  [Carter,  C.J. — 
Admitting  that  the  breaking  w^as  unlawful,  can  the 
assault  be  justified  ?  It  was  committed  while  they 
were  removing  the  goods.}  Yes,  but  they  got  at  them  in 
an  illegal  way,  and  the  illegality  continued  through 
all  their  acts.  Without  the  presence  of  the  Justice,, 
they  had  no  right  there.  Goods  in  a  building  are  pro- 
tected from  revenue  officers  entirely,  unless  the  pro- 
visions of  the  act  are  strictly  complied  with.  [Street,. 
J. — Do  you  contend  that  if  the  officers  get  into  a  build- 
ing illegally,  they  cannot  seize  smuggled  goods  found 
there  ?]  Certainly  I  do.  Before  they  can  seize,  they 
must  comply  with  all  the  provisions  of  the  act. 

3.  There  should  have  been  a  demand  of  admission, 
and  a  positive  denial.  [Street,  J. — According  to  your 
argument,  if  a  building  was  unoccupied  it  could  never 
be  broken  open.]  If  the  conviction  was  wrong  upon 
the  case  presented  at  the  trial,  it  cannot  be  supported 
by  any  new  view  now  taken  of  the  case. 

The    Attorney-General     contra.      The    question    is, 

whether  the  officer  was  in  the  execution  of  his  duty 

when  the  assault  was  committed.    If  he  was,  the  con- 

victioik  is  right  under  the  fifty-first  section  of  the  act. 
rou  vn.  y.B.B.— 26 
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The  right  to  break  open  doors  does  not  properlj^  arise 
-  here:  the  object  of  that  part  of  the  act  requiring  the 
order  of  a  Justice,  is  to  justify  the  officer  in  case  an 
action  of  trespass  is  brought  against  him  for  breaking 
the  door.  The  right  to  seize  smuggled  goods  does  not 
depend  upon  the  right  to  break  open  the  door;  for  ad- 
mitting that  the  latter  was  not  justified,  still  the  oflScers 
had  a  right  to  seize  the  goods  under  the  fourth  section 
of  the  act.  If  the  assault  had  been  committed  while 
the  officers  were  breaking  open  the  door,  the  argumen 
on  behalf  of  the  defendant  might  be  good;  but  whe 
the  assault  took  })hice,  the  officers  were  doing  wha 
they  were  justified  in.  The  requisites  of  the  act 
complied  with:  it  does  not  require  the  deposition  to 
in  writing,  and  the  Justice  was  substantially  presen..^^^ 
at  the  breaking.  As  to  the  denial  of  admission.  It  l^^gg 
clear  that  part  of  the  act  applies  to  inhabited  building*^     g^ 

where  there  is  some  person  to  refuse  admittance. 

Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  t^fce 
Court.    The    conviction    in   this    case  was  on  a  coi]^^  m 
which   charged  the  defendant  with  assaulting  Joui^^tt, 
an  officer  of  the  Provincial  revenue,  in  the  exercise       of 
his  office.     Admitting  that  the  barrels  seized  by  Jom.  ^tt 
were  properly  liable  to  seizure,  the  mode  in  which  t  Xiaf 
seizure  was  eflfected  (the  barrels  being  locked  up  ixi  « 
shed  on  the  defendant's  premises)  would  not  be  jvMsti- 
fled  unless  the  provisions  of  the  11  Vict.  c.  2,  s.  49,  uvejv 
complied  with. 

We  think  in    this    case    those    provisions    were  not 
complied  with.    1.  As   to  the   information    before  the 
Justice.       In  all   reason  ani  analogy,  we  cannot  but 
think    that   the    act   intends  a  written  information  on 
oath.      The  information  is  to  be  such  as  to  authorize 
and  require  a  forcible  breaking  of  a  man's  house,  in 
which  the  Justice  is  to  be  an  active  party,  without  any 
warrant.     If  the  information  be  not  in  writing,  what 
is  there  to  protect  the  Justice  if  he  is  sued  jointly  with 
the  officer  as  a  trespasser;   and  is  not  the  i>er8on  whosf 
house  is  broken  into,  entitled  to  know  distinctly  wha 
the  information  was  on  which  the  Justice  acted  ?  w 
how  can  he  know  this,  if  it  be  not  put  Into  form  a' 
preserved  ?    But  at  all  events  it  should  be  shewn  wJ 
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the  information  given  was,  to  shew  tliat  it  was  of  the      1852. 
kind  mentioned  in  the  act.     Here  the  evidence  is  en-  - 


Walsh. 


tirelv  deficient  as  to  the  nature  of  the  information  on     "<r*a«wP^ 
which  the  Justice  acted  or  pretended  to  act. 

But  if  this  objection  could  be  got  over,  we  do  not 
think  there  was  a  sufficient  personal  presence  of  the 
Justice  at  the  breaking  and  entry.  The  Justice  is  re- 
quired to  go  with  the  officer  to  the  house,  shop  or  build- 
ing, and  to  enter  with  the  officer,  or  to  authorize  him 
to  enter  and  search  if  the  doors  be  open;  but  if  the 
doors  be  closed  and  admission  denied,  then  we  think 
the  act  clearlv  intends  that  the  Justice  shall  be  the 
person  to  demand  admittance,  and  to  declare  the  pur- 
pose for  which  the  entry  is  demanded.  Possibly  he 
might  do  this  by  the  mouth  of  the  officer;  but  it  should 
be  done  in  such  a  way  as  to  be  well  understood  as  com- 
ing from  the  Justice  by  virtue  of  his  legal  authority 
and  magisterial  character.  There  could  be  no  difficulty 
in  declaring  aloud  the  demand  and  purpose,  so  that 
persons  in  the  house  might  hear  it.  The  Justice  should 
be  on  the  spot  to  do  this  or  have  it  done,  before  he  can 
lawfully  give  the  order  to  break,  and  forcibly  enter  and 
search.  The  person  to  whom  the  order  and  authority 
to  enter  are  to  be  given,  is  the  revenue,  not  the  police 
<^fficer,  though  there  is  nothing  to  prevent  the  latter 
acting  in  aid  of  the  fonner;  and  the  presumption  in  this 
case  probably  would  be  that  he  was  so  acting  had  the 
order  been  properly  given  to  any  one.  As  to  the  denial 
of  admission,  we  think  the  not  opening  after  a  proper 
demand,  would  be  a  sufficient  denial  within  the  mean- 
ing of  the  act. 

On  the  point  suggested  at  the  argument,  but  not  ad- 
verted to  at  the  trial,  namely,  that  although  the  break- 
ing open  the  shed  might  be  illegal,  the  subsequent 
seizure  of  the  prohibited  articles  was  legal;  that  was 
not  a  question  submitted  in  the  case.  But  at  all  events 
we  think  that  if  the  revenue  officer  was  a  moving  and 
active  party  in  the  whole  transaction  from  first  to  last, 
he  cannot  justify  an  act  as  lawful  which  he  takes  un- 
lawful means  to  accomplish.  Had  there  been  evidence 
to  separate  the  two  things — ^to  shew  that  the  revenue 
officer,  not  being  concerned  in  the  unlawful  breaking, 
had  afterwards  seized  the  articles  so  exposed,  tAie  ca«fe 
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1862.       would  have  been  different,  or  it  might  have  been  a  ques- 

Tm  Queen  *^^^  ^^^  ^^^  J^^Jj  whether  he  was  connected  with  the 
lavMt      unlawful  part  of  the  transaction.    This  question  was 
not  raised  for  the  decision  of  the  jury,  nor  indeed  could 
there  have  been  any  doubt  on  it  in  this  case. 

Our  judgment  therefore  is,  that  the  defendant  ought 
not  to  have  been  convicted,  that  the  judgment  be  ar- 
rested, and  the  recognizance  of  bail  be  vacated  at  the 
next  Court  of  Oyer  and  Terminer  and  General  Gaol 
Delivery  for  the  County  of  Saint  John. 


GAUDIN  and  ANOTHER  against  M'KILLIGAN  an 

OTHERS. 

The^ociMtn        TRESPASS  quare  clausum  f regit.     Plea,  the  jjrnm  m  ^| 
quo  was  the   igg^e.       At  the  trial  before  Street,  J.,  at  the  sitting 

rear  part  of  a  '       '  ^ ' 


lot  of  wilder-  after  last  Trinity  term,  it  appeared  that  the  land  o  ^^m^u 
granted  to  A.  which  the  alleged  trespass  was  committed,  was  claime^^^ 
Mwrt^ntain-  ^^  *^^  plaintiffs  as  being  the  rear  of  the  lower  half  ^  of 
mg  a  number  lot  No.  22,  in  a  grant  from  the  Crown  to  Stephen  Jar^ — ^g 
in  severalty,  and  Others,  known  as  the  Kingsclear  grant,  dated  4~  — .fh 
bS^^rtkubf  October,  1799.     This  grant  commenced  on  the  bank  of 

boundBand     the   river   Saint   John,  a  short    distance  above  Fped< 

lines.      The 

plaintiff's        ictou,  and  extended  upwards  about  16  miles,  com 

father  was 

proved  in  possession  of  the  front  of  the  lot  in  1821,  that  he  built  iii)on  and  improved  it,  Mxtd 

m  1838  had  the  dividinfsr  line  between  that  and  the  adjoining  lot  marked  nearly  to  the  re^^^ar— 
his  right  was  never  disputed,  and  he  died  in  poKsession,  and  devised  all  his  property  to  the 

Elaintiff,  who  continued  the  same  possession.    Nooonveyanoe  was  shewn  from  A.,  or  th^^^^t  h» 
ad  ever  been  in  possession  of  the  lot,  or  what  became  of  him  :  Held,  per  Carter,  C.  J.,         aik/ 
Wilmot,  J.,  that  the  plaintiff  had  not  shewn  a  sufficient  possession,  either  actual  or       «oii. 
structive,  of  the  rear  of  the  lot,  to  maintain  trespass  even  against  a  wrongdoer,  and  A"^  41^  ^ 
conveyance  from  A.  to  the  plain tiff*8  father  could  not  be  presumed. 

Held,  per  Parker,  J.,  and  Street,  J.,  that  in  the  absence  of  evidence  of  a  wrongfnl  en^ary,  it 
might  be  presumed  that  the  plaintiff's  father  entered  by  permission  of  the  grantee^    mod, 
there  being  no  adverse  possession,  his  possession  would  be  presumed  to  extend  ovor  Ha 
whole  lot,  as  one  undivided  close.     Held  also,  that  as  the  defendant  did  not  claim  thc»  hni 
under  any  right  derived  from  the  grantee,  but  as  being  part  of  another  grant  in  rear,  aod  tt» 
question  was  the  boundary  line  between  the  two  grants,  he  was  not  entitled  toput  the  pho. 
tiff  to  proof  of  a  documentary  title.    Held  also,  that  the  running  the  line  in  ISfe  was  ao  set 
of  possession  of  the  whole  lot. 

A  grant  from  the  Crown  to  A.  and  others,  was  described  as  extending  from  the  fint 
bouna  600  chains,  or  until  it  met  the  prolongation  of  the  rear  line  of  a  pri^r  grant.  Theliiis 
of  A.'s  grant  was  extended  the  500  chains,  and  a  rear  line  run  at  the  end  of  that  disteno^  M  '^^ 

upon  which  rear  line  the  Crown  afterwards  bounded  several  grants  of  land  by  actual  mmf. 
Held,  that  as  between  the  owners  of  lots  in  the  grant  to  A.  and  the  gianteee  in  nv,  tint 
line  must  be  considered  as  the  boundary  between  the  grants,  though  it  appeared  l^anb* 
sequent  survey  that  it  was  20  chains  too  far  to  the  rear. 

Held  also,  that  as  the  Crown,  after  discovering  the  error,  took  no  etept  to  nsfSSj  %  it 
might  be  presumed  to  have  adopted  it  as  the  rear  line. 


*_= 
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bending  within  it  80  lots,  granted  to    the    respective      ih52. 

grantees  in  severalty.       The  description  of  the  grant  '"q^^-i^jv 

was  as  follows:  "  Beginning  at  a  hemlock  tree  marked  ,,.j2^^'|^J^^J^^^^ 

"  C.  T.,  standing  on  the  southwesterly  bank  of  the  river 

"  Saint  John,  about  40  rods  above  the  mouth  of  Phillia' 

'*  Creek,   thence   south    32**    west    until    an    extent    of 

"  500  chains  is  complete,  or  until  it  meets  the  prolonga- 

"  tion  of  the  rear  or  southwesterly  line  of  a  grant  of 

"three  lots  in  this  tract  to    the    Honourable  George 

"  Duncan  Ludlow,  thence  along  the  said  prolongation 

"  and  along  the  said  rear  line  of  the  said  grant,  north 

"  73°  west  122  chains,  or  to  meet  the  upper  or  westerly 

"  line  of  the  said  last  mentioned  grant,  thence  north 

'*57°  west  149  chains,  or  to    meet    the    northeasterly 

'*  comer  of  the  tract  of  land  reserved  for  the  use  of  the 

'  Crown  in  that  district,  thence  north  (>2°  west  along 

'*  the  northerly  line  of  the  said  reserve  240  chains,  or 

*  to  the  northwest  corner  thereof,  thence,"  etc.    Ref- 
erence was  made  to  a  plan  annexed,  as  containing  "  the 

*  numbers,  marks,  contents,  fronts  or  breadths,  or  divi- 

*  sion  lines  of  each  of  the  lots.''  The  Ludlow  grant 
Issued  in  1789,  and  was  described  as  extending  back 
180  chains  from  the  river  Saint  John.  It  was  admitted 
by  the  plaintiff's  counsel,  that  the  land  in  dispute  would 
lot  fall  within  the  boundaries  described  in  the  Kings- 
:lear  grant,  but  it  was  contended  that  the  Crown  had 
>y  subsequent  grants,  recognized  the  line  to  which  the 
[)laintiff  claimed,  which  was  about  22  chains  beyond 
the  Ludlow  grant,  as  the  rear  line  of  the  Kingsclear 
^rant.  In  order  to  prove  this,  several  grants  of  land 
XL  rear  of  the  Kingsclear  grant,  to  Jeremiah  Smith, 
Silichael  Fisher,  Benjamin  Reed,  and  others,  dated  re- 
spectively in  1819,  1823  and  1824,  were  given  in  evi- 
lence.  Smith's  grant  was  described  as  follows  :  '^  Be- 
'ginning  at  a  spruce  tree  marked,  standing  at  the 
'southerly  comer  of  the  Kingsclear  grant,  so  called, 
'thence  south  46^  west  110  chains,  thence  north  73^ 
^west  34  chains,  thence  north  46^  east  110  chains,  or 
^to  the  rear  line  of  the  Kingsclear  grant  aforesaid  to 
''  a  spruce  tree  marked,  and  thence  south  73^  east  along 
^  the  said  rear  line  34  chains,  or  to  the  place  of  begin- 
"ning."  Smith  was  called  as  a  witness,  and  stated 
that  abont  the  time  his  grant  issoed,  he  went  to  t\ie 
and  with  a  deputy  Burveyor  tor  the  pnrpoae  ol  \a7\iis  \t 
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1862.      <>ff;    *^^t  the  surveyor  commenced  at  a  marked  tc- 
which  he  called  the  comer  of  the  Kingsclear  grants  ^ 


Gacdin 

auain$t      from  which  the  witness  believed,  a  line  extended  iia 


BTKILUOAN. 


westerly  direction,  upon  which  the  surveyor  marV 
ojff  two  lots  for  the  witness  and  his  brother,  and  th, 
while  he  held  the  lot  he  had  always  considered  this  i 
the  dividing  line  between  his  lot  and  the  Kingsclea 
grant.  It  was  proved  by  the  surveyor,  upon  whos 
survey  in  1823  Reed's  grant  was  founded,  that  he  lai< 
off  the  lot  upon  an  old  line  shewn  to  him  as  the  rea 
line  of  the  Kingsclea r  grant,  and  marked  a  tree  upo 
it,  as  a  corner  boundary,  with  the  initials  of  tt> 
grantee's  name,  and  that  he  traced,  or  prolonged,  th^ 
line  some  distance  upwards,  past  the  land  now  in  di 
pute.  Reed's  grant  was  described  as  ''  Beginning  at 
**  marked  spruce  tree  on  the  rear  line  of  the  Kingsclecs 
"  grant,  and  at  the  northerly  angle  of  land  granted  t: 
"  Michael  Fisher,  thence  south  45°  west  110  chains  t: 
"  a  stake,  thence  north  57°  west  31  chains  to  a  beec 
"  tree,  thence  north  45°  east  110  chains  to  a  birch  tre- 
"  marked  B.  R.,  and  situate  on  the  rear  line  of  th 
"  Kingsclear  grant  aforesaid,  and  thence  along  th 
"  same  south  57°  east  31  chains  to  the  place  of  begir 
"  ning."  The  Fisher  grant,  and  two  other  lots  betweei 
that  and  the  Smith  grant,  were  all  bounded  in  the  sam 
line,  which  was  stated  to  be  an  older  line  than  the  aid 
lines  of  any  of  these  grants,  and  was  recognized  by  th 
several  proprietors  as  the  dividing  line  between  thei 
lots  and  the  Kingsclear  lots.  It  also  agreed  very  nearl 
with  the  course  of  the  rear  line  mentioned  in  the  Kingi 
clear  grant.  Two  persons  who  had  been  engaged  i 
getting  timber  in  the  vicinity  of  the  land  In  disput 
stated  that  in  1830  and  1835  they  had  followed  the  rea 
line  from  the  tree  marked  B.  R.,  across  the  land  claime 
by  the  plaintiffs  and  across  several  other  lots  abov 
and  that  the  line  then  appeared  to  be  ancient.  Anoth« 
witness  stated  that  thirty-five  years  ago  he  had  live 
on  a  lot  a  short  distance  above  the  lot  in  dispute,  ths 
a  rear  line  had  been  run  at  that  time,  and  that  tl 
dividing  line  between  his  lot  and  the  adjoining  one  w^ 
then  extended  from  the  river,  and  terminated  in  tia 
rear  line.  It  was  also  proved  by  a  surreyor  that  t^ 
rear  line  was  marked  from  the  Beed  lot  to  the  Cm^ 
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reserve  (about  half  a  mile  above  the  land  in  dispute),      1852. 
that  the  course  was  the  same  throughout,  and  that  the 


marks  all  appeared  of  the  same  age — about  twenty-  <Main^ 
seven  years  old;  but  that  if  this  line  was  prolonged,  M'^^jjoai^ 
it  would  cut  off  a  large  portion  of  several  grants  which 
had  subsequently  been  made  in  the  reserve,  and  bound- 
ing on  the  north  line  of  it.  It  appeared  by  the  evi- 
dence of  another  surveyor,  who  had  examined  the  lines 
of  the  Ludlow  grant  and  others  in  1829,  that  the  lower 
line  of  the  Kingsclear  grant  had  been  extended  out 
from  the  place  of  beginning  about  520  chains,  appa- 
rently at  the  time  the  grant  issued — that  he  found  a 
tree  marked  as  a  comer  boundary,  and  a  rear  line  ex- 
tending from  that,  but  which  he  did  not  think  was  as 
old  as  the  side  line.  The  lower  half  of  No.  22  was 
granted  to  Sylvanus  Plummer,  but  it  did  not  appear 
that  he  had  ever  occupied  it  or  conveyed  it  to  any  per- 
son, no  evidence  having  been  given  respecting  him. 
It  was  proved  that  the  plaintiff's  father  lived  on  the 
front  of  the  lot  from  the  year  1821  until  his  death, 
about  ten  years  ago;  that  he  built  and  made  improve- 
ments on  it  from  time  to  time  without  any  person  dis- 
puting his  right,  and  that  in  1838  he  and  the  owner  of 
the  adjoining  lot  had  the  dividing  line  between  them  ex- 
tended to  within  a  short  distance  of  the  rear  line: 
night  coming  on,  and  preventing  the  completion  of  it. 
By  his  will  he  devised  all  his  property  to  his  wife  for 
life,  and  after  her  death,  to  the  plaintiffs.  She  lived 
upon  the  lot  several  years,  and  since  her  death  the 
plaintiffs  had  been  in  possession,  occupying  in  the  same 
way  as  their  father  had  done.  The  principal  part  of 
the  lot  was  in  a  wilderness  state,  the  improvements 
only  extending  about  a  mile  from  the  river. 

The  defendants  claimed  under  a  grant  to  Thomas 
Baillie,  dated  16th  September,  1826,  which  adjoined 
the  Reed  grant,  and  covered  the  rear  line  of  lot  No.  22. 
It  was  described  as  "  Beginning  at  the  northerly  angle 
"  of  lot  No.  27,  thence  south  45°  east  60  chains,  or  to 
"the  northwest  line  of  Benjamin  Reed's  grant,  thence 
"  north  45°  east  along  the  said  grant  65  chains,  or  to 
"the  rear  line  of  the  Kingsclear  grant,  thence  along 
"  the  said  rear  line  north  56°  west  to  the  road,  thence," 
etc.,  containing  200  acres.    At  the  time,  and  lot  «ome 
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1862.      years  after  this  grant  issued.  Bailie  was  the  Surveyor" 
General  of  the  Province,  and  in  1829  he  caused  a  survey 


agaUst  to  be  made  by  Estey,  a  surveyor,  to  ascertain  the  rear 
M'KiLUGAN.  j^^  ^^  ^Yie  Kingsclear  grant,  believing  the  line  then 
existing  to  be  incorrect.  This  survey  was  made  accord 
ing  to  the  description  in  the  Kingsclear  grant,  by  firsi 
ascertaining  the  rear  line  of  the  Ludlow  grant,  an< 
running  from  thence  the  course  mentioned  in  the  grant 
to  meet  the  northeasterlv  comer  of  the  reserve,  whic 
had  been  surveyed  in  1824.  This  line  was  nearly  pai 
allel  with  the  old  line,  and  about  22  chains  distant  f  roi 
it,  and  intersected  the  reserve  within  a  few  feet  of  th 
comer.  It  was  contended  by  the  defendants  to  be  th 
rear  line  of  the  Kingsclear  grant,  and  consequentl 
the  front  line  of  the  Baillie  grant;  but  it  appeared  b 
the  plan  annexed  to  the  Baillie  grant  that  it  was  bounde 
by  a  prolongation  of  the  front  line  of  the  Reed  lot,  an 
that  to  extend  it  into  the  Estey  line  would  not  onl 
destroy  the  continuity  of  the  line  of  the  Reed  lot,  bi 
would  give  the  Baillie  grant  150  acres  more  than  wa 
intended.  The  land  between  the  Estey  line  and  the  ol 
rear  line  was  the  matter  in  dispute. 

The  learned  Judge  directed  the  jury,  that  as  th 
Crown  owned  the  whole  of  the  land  at  the  time  th 
Kingsclear  grant  issued,  it  might  by  subsequent  grant 
extend  the  rear  linei  of  the  grant  beyond  the  distanc 
specified  therein,  and  might  be  estopped  from  aftei 
wards  disputing  the  correctness  of  such  a  line.  Th 
first  question  for  their  determination  would  be,  whethe 
at  the  time  the  Baillie  grant  issued,  there  was  an 
recognized  rear  line  of  the  Kingsclear  grant.  If  ther 
was  any  such  line,  and  certain  boundaries  specified,  tb 
Baillie  grant  must  be  bounded  by  it,  whether  it  wa 
right  or  wrong;  but  if  there  was  no  such  line  at  tli£ 
time,  then  wherever  the  true  rear  line  of  the  Ein^ 
clear  grant  was,  would  be  the  boundary  of  the  Baill 
grant;  and  he  considered  in  that  case,  that  the  Estc 
line  would  be  the  correct  one.  If  there  was  a  kno^ 
rear  line,  had  the  Crown  done  any  act  to  recognize  i 
as  by  bounding  other  grants  upon  It  ?  The  Cro^ 
might  so  act  upon  a  line  which  was  not  strictly  corre^ 
as  to  be  estopped  from  disputing  It,  and  if  thej  wf» 
satisfied  that  the  old  line  had  been  mn  by  any  depv 
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surveyor  acting  under  the  directions  of  the  Surveyor-      1852. 
General,  he  thought  the  Crown  would  be  estopped  as  — qj^^^^^ — 
far  as  the  line  had  been  acted  upon — w^hich  appeared      o-i^'nast 
to  be  about  as  far  upwards  as  the  reserve — and  both 
lines  might  stand  as  the  rear  line,  though  not  strictly 
according  to  the  grant.    If  they  were  not  satisfied  that 
any  line  had  been  run  as  the  rear  line  of  the  Kings- 
clear  grant,  until  the  Estey  sur>a*y,  the  verdict  should 
be  for  the  defendants.     Verdict  for  the  defendants. 

In  Michaelmas  term  last,  Allen  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  the  verdict  being 
against  law  and  evidence. 

D.  S.  Kerr  shewed  cause.  The  plaintiffs  shewed 
neither  title  nor  possession.-  Plummer  was  prima  facie 
the  owner  of  the  lot,  and  as  the  plaintiffs'  father  lived 
on  the  front  of  the  lot,  and  never  exercised  any  acts 
of  ownership  over  the  wilderness  part  of  it,  tind  did 
not  even  appear  to  have  claimed  up  to  the  old  line,  his 
right  would  be  limited  to  that  part  of  which  he  had  the 
actual  possession,  and  which,  in  the  present  case,  was 
limited  by  his  improvements,  for  there  was  nothing 
else  to  indicate  any  intention  to  take  possession. 
[Street,  J. — Was  not  the  extending  of  the  side  lines 
in  1838  an  act  of  possession  ?]  The  American  cases 
have  held  that  running  around  land  by  a  surveyor  and 
marking  lines,  is  not  a  possession :  there  must  be  a  pos- 
sessio  pedis — an  exclusive  possession  of  the  close. 
The  same  principle  has  been  recognized  here  in  Doe 
V.  White.^  But  at  all  events  there  was  no  act  of  pos- 
session between  the  two  lines.  What  was  there  to  pre- 
vent the  grantee  of  the  lot  from  recovering  all  except 
that  part  of  which  the  plaintiffs  had  the  actual  occu- 
|iation  ?  There  was  no  adverse  possession  of  any  part 
of  it  except  the  front,  and  therefore  the  possession  of 
the  grantee  is  presumed  to  continue  in  the  remainder. 
Doe  V.  Craft.2  The  will  gave  no  description  of  the  land 
Revised,  as  was  done  in  Doe  v.  McKay.' 

2dly.  There  was  no  evidence  of  any  established  rear 
line  as  claimed  by  the  plaintiffs.  The  plan  shews  that 
no  such  line  was  run  before  the  grant  issued;  it  is 
necessary  then  to  refer  to  the  courses  and  distances 

1 1  Kerr  5Uu.  *  1  K^rr  J4J.  «  2  JSlorr  4Ao, 
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1852.      expressed  in  the  grant,  to  ascertain  where  this  rear  line 
ought  to  be.     Estey's  line  is  admitted  to  be  the  correct 


M'KiLLiOAir. 


ainH      One  according  to  the  grant;  then  what  is  there  to  shew 
that  the  Crown  ever  recognized  the  line  claimed  to  bj 
the  plaintiffs,  in  such  a  way  as  to  be  estopped  from  dis- 
puting it  ?    The  mere  running  of  the  line  in  the  wilder- 
ness, not  followed  up  by  any  clearing  of  the  land,  was  a 
mere  act  of  usurpation,  not  in  itself  sufficient  to  extend 
the  line  of  the  grant  beyond  what  the  Crown  originally 
intended.     [Parker,  J. — The  Crown  has  bounded  other 
grants  upon  that  line.]    Admitting  that  the  Crown  did 
at  one  time  adopt  that  line,  still  when  it  was  found  to 
be  erroneous,  it  was  in  the  power  of  the  Crown  within 
a  reasonable  time  to  correct  it.     [Parker,  J. — But  it  has 
not  done  so.     What  assertion  of  right  has  the  Crown 
made  to  the  land  between  the  two  lines  ?    If  the  Crown 
intended  to  assert  such  a  right,  it  might  have  granted 
the  land,  but  instead  of  doing  so,  it  has  never  inter- 
fered, but  left  Smith  and  the  other  grantees  just  where 
they  were.       Assuming  that  the  Estey  line  was  run 
under  the  directions  of  the  Crown  (of  which  there  was 
no   evidence,  no   warrant   of   survey   being    shewn),  it 
would  appear  rather  to  have  been  done  to  ascertain 
where  the  line  ought  to  have  been,  than  for  the  purpose 
of  altering  it.     I  view  very  differently  the  act  of  the 
Crown  and  the  act  of  one  of  its  officers — particularly 
situated  as  he  was,    claiming    the  land  as  a    grantee. 
[Street,  J. — What  right  had  the  Surveyor-General  of  U* 
own  ipse  dixit,  to  run  any  line  there  ?]       The  Crown 
intended  the  rear  line  to  be  a  straight  line,  and  to  meet 
the  comer  of  the  reserve,  but  the  line  claimed  by  the 
plaintiffs  is  totally    different,    as  it  would  require  an 
angle  in  order  to  meet  the  corner  of  the  reserve,  for  to 
prolong  it  beyond  the  reserve,  would  cut  off  a  large  po^ 
tion  of  the  grants  above.       The  Estey  line  being  the 
correct  one,  must  govern  the  parties.    [Carter,  CJ.— 
Admitting  that  Estey  was    acting    for   the  Crown  ia 
making  his  survey,  what  right  had  he  there  ?     The 
land  was  granted  either  to  the  Kingsclear  people,  or  to 
those  in  the  rear — it  was  not  Crown  land.]    The  Crow» 
corrected  the  line  in  Doe  v.  McAlpin.^    [Carteri  C  J» 
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— There  the  land  in  rear  wag  Crown  land.    Parker,  J.      1852. 
— When  Baillie'B  grant  came  out,  it  is  perfectly  clear 


the  Crown  did  not  intend  to  depart  from  the  rear  line      aaainH 
as  then  ascertained.]    There  is  sufficient   evidence  of  M'Kiluoak. 
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possession  in  Baillie,  and  the  defendants  under  him, 
up  to  the  Estey  line,  to  prevent  the  plaintiffs  from  ex- 
tending beyond  it. 

Allen  contra,  was  directed  by  the  Court  to  confine 
his  argument  to  the  question  of  possession. 

It  is  not  to  be  presumed  that  the  plaintiffs'  father 
entered  wrongfully:  the  law  will  not  presume  any 
man*s  act  to  be  illegal,  but  will  attribute  a  possession, 
the  origin  of  which  is  not  shewn,  to  a  legal  rather  than 
an  illegal  origin.  3  Stark.  Ev.  904.  If  that  position 
is  correct,  it  ought  to  be  presumed  that  Gaudin  entered 
with  the  assent  of  the  grantee,  and  if  so,  he  would  be 
constructively  in  possession  of  the  whole  lot.  This  is 
not  like  the  case  of  a  person  who  enters  wrongfully — 
a  mere  trespasser,  who  acquires  a  possession  inch  by 
inch,  because  here  it  is  not  shewn  that  the  original 
entry  was  wrongful.  In  all  the  cases  in  which  a  party 
claiming  land  has  been  confined  to  the  bounds  of  his 
improvement,  he  has  either  been  shewn  to  have  entered 
without  authority,  or  to  be  holding  adversely  to  the 
party  having  the  documentary  title.  If  the  defend- 
ants here  claimed  under  the  grantee,  the  plaintiffs^ 
possession  would  probably  be  limited  to  their  actual 
occupation;  but  the  defendants  are  mere  wrongdoers 
disputing  the  plaintiffs'  title,  because  the  land  is  not 
within  the  Kingsclear  grant:  they  have  no  right  to  say 
that  the  plaintiffs'  possession  was  adverse  to  the 
grantee.  The  case  in  that  respect  resembles  Doe  v. 
McKay.^  [Wilmot,  J. — There  the  land  in  dispute  was 
described  in  the  will;  here  it  is  not.]  But  the  devisor 
shewed  no  title,  and  had  only  cleared  a  few  acres  of 
the  lot,  and  the  fact  of  her  right  never  having  been 
disputed  by  the  grantee  was  referred  to  as  a  material 
fact  in  the  case.  That  is  exactly  the  position  of  the 
present  case.  Nobody  disputed  Oaudin*s  right — he 
occupied  the  lot  as  his  own,  and  died  in  possession, 
which  is  presumptive  evidence  of  seisin  in  fee.  [Carter, 
CJT. — Only   of   the  part  he  was  in  possession  of:   and 

1 2  Kerr  486. 
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1852.      ^^^^  ^^  ^^^  question — how  far  his  possession  extended.] 
The  running  the  side  line  in  1838  was  an  act  of  pos- 


ainst      session  to  the  rear  line,  particularly  as  there  was  no 


li'KlLLIGAN. 


possession  adverse  to  Gaudin,  of  any  part  of  the  lot. 

Cur.  adv.  vult. 

The  Judges  differing  in  opinion,  now  delivered  their 
judgments  seriatim. 

WILMOT,  J.  This  action  was  brought  for  a  trespass 
alleged  to  have  been  committed  by  the  defendants  on 
the  lower  part  of  lot  22  in  the  Kingsclear  grant,  bear- 
ing date  4th  October,  1799. 

On  the  part  of  the  plaintiffs,  it  was  shewn  on  the 
trial  that  the  lot  in  question  was  originally  granted  to 
one  Sylvanus  Plummer;  that  their  father  went  upon 
the  front  of  the  lot  upwards  of  twenty-five  years  ago, 
and  resided  there  until  his  death;  that  shortly  before 
he  died,  in  1888,  he  employed  a  surveyor  to  run  out 
the  dividing  line  between  him  and  Rainsford,  who 
owned  the  upper  half  of  the  same  lot;  that  the  father, 
by  will,  devised  all  the  real  estate  of  which  he  was  pos- 
sessed to  his  wife  for  life,  and  after  her  death  to  the 
plaintiffs.  From  these  facts  alone,  without  proof  of 
any  further  acts  of  possession  or  ownership  by  the 
plaintiffs  or  their  father,  it  was  contended  that  the 
plaintiffs  were  entitled,  to  recover  for  a  trespass  alleged 
to  have  been  committed  by  the  defendants  on  the  rear 
of  the  lot,  a  dist<ance  of  six  miles  from  their  actual 
occupation  on  the  front. 

Two  questions  were  raised  on  behalf  of  the  defend- 
ants at  the  trial,  and  were  again  submitted  for  the  con- 
sideration of  this  Court  on  the  argument:   first,  as  to 
the  true  rear  line  of  the  grant;  and  secondly,  as  to  the 
plaintiffs'  possession  of  the  locus  in  quo.      And  if  the 
present  case  rested  altogether  upon  the  first,  I  should 
have  no  doubt  as  to  the  propriety  of  making  the  rule  — 
absolute  for  a  new  trial,  and  I  cannot  think  that  the^^ 
production  of  a  large  mass  of  evidence  by  the  defend—  — - 
ants  for  the  purpose  of  establishing  the  Estey  line 
the  true  rear  line  of  the  grant,  ought  to  militate 
the  other  point,  of  not   possessed,    when  both  poin(       Ji 
were  distinctly  taken  at  the  trial. 

It  was  admitted  by  the  plaintiffs'  coansel  In  rep^ 
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that  if  they  had  not  made  out  a  title,  they  could  ndt      1862. 
prevail  on  a  mere  naked  possession ;  but  it  was  con-  — ^^^^^^^ 
tended  that  the  facts  before  stated,  constituted  a  suffi-      aaaimt 
cient  basis  whereon  to  found  a  presumption  of  lawful 
possession  of  the  whole  lot  from  front  to  rear,  or  in 
other  words,  that  as   a   title   by   possession  has  been 
acquired  to  ten  or  twelve  acres  in  front,  an  isolated 
act  of   possession   in    running   a  part  of  the  side  line 
through  the  wilderness  portion  thirteen  years  ago,  was 
sufficient  to  spread  a  possession  in  fact  over  the  whole 
lot. 

After  the  most  deliberate  consideration,  and  with  the 
highest  respect  for  the  great  learning  and  experience 
of  my  Brothers  Parker  and  Street  who  differ  in  opin- 
ion, I  find  myself  unable  to  concur  in  this  view  of  the 
case.  Trespass  quare  clausum  fregit  being  a  possessory 
action,  he  only  who  has  the  possession  in  fact  can 
maintain  it.  Such  possession  may  be  either  actual, 
as  indicated  by  acts  of  control,  use  and  ownership,  or 
constructive,  as  founded  upon  a  clear  subsisting  title 
in  the  absence  of  any  possession  in  fact  in  another. 
To  this  category  I  am  not  now  prepared  to  add  a  pre- 
sumptive possession. 

But  it  is  argued,  that  as  the  Gaudins  have  been  so 
long  in  possession  of  a  few  acres  in  front,  without  any 
molestation  from  the  original  grantee  or  any  person 
claiming  under  him,  we  would  be  justified  in  presum- 
ing that  they  entered  upon  the  lot  in  the  first  instance 
with  the  assent  of  the  grantee,  and  should  therefore 
take  them  to  be  in  possession  of  the  whole  lot.  Let  us 
look  at  the  effect  of  such  a  presumption  upon  the  rights 
of  the  grantee  and  his  heirs. 

If  the  plaintiffs,  from  the  facts,  as  proved,  are  to  be 
deemed  in  possession  of  the  whole  lot,  then  such  pos- 
session must  by  lapse  of  time  enure  to  bar  the  grantee 
and  his  heirs   from     recovering    any    portion    of    it, 
although  not  a  tittle  of  evidence  is  given  of  a  single 
tree  having  been  cut,  or  of  any  of  the  ordinary  acta 
of  ownership  of  wilderness  lands,  on  the  part  of  the 
Gratidins  over  at  least  five  and  a  half  miles  out  of  the 
^i^  contained  in  the  lot,  with  the  exception  of  running 
^   portion  of  the  side  line  in  1838.    Such  an  effect  would 
^trectly  conflict  with  several  cases  already  decided  \)y 
^l^is  Gonrt,  and  which  have  established   tlie  aa\utaty 
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1852,      principle,  that  he  who  claims  to  hold  lands  by  posses- 
Q^^jy„      sion,  shall  be  limited  to  that  portion  only,  over  which 
i^aifut      he  has  exercised  actual  and  constructive  possession  for 
the  length  of  time  required  by  law. 

But  it  is  argued  again,  that  this  case  is  distinguish- 
able from  those  referred  to,  in  this  respect — that  here 
the  possessory  right  is  not  assailed  by  the  grantee  op 
those  claiming  under    him,    but   by   mere   wrongdoers 
only,  and  that  as  against  such,  the  plaintiffs  should  be 
presumed,  contrary  to  the  fact,  to  be  in  possession  of 
the  whole  lot,    while   as   against   the   grantee  and  his 
heirs  they  would  be  confined  to  their  actual  and  con- 
tinuous occupation  only.    Now  admitting  this  distinc- 
tion, we  are  brought  to  this  remarkable  conclusion— 
that  if  the  plaintiffs  have  not  proved  such  a  possession 
as  would  bar  the  right  of  the   grantee   or  his  heirs  to 
recover  the  wilderness  part  of  the  lot,  then  they  would 
have  a  right  of  action  against  the  defendants  for  the 
very  trespass  complained  of,  and  at  the  same  time  the 
plaintiffs  would  have  a  concurrent  right  of  action  on 
a  presumptive  possession,  for  the  identical  trespass- 
while  a  recovery  by   the   latter   could    afford  no  legal 
answer  whatever    to   an    action    by  the  former;  thus 
exposing  the  defendants  to  a  double  responsibility  for 
the  same  acts:   which  ought  not  to  be. 

The  authority  cited  by  the  plaintiffs'  counsel  from 
Starkey's  Evidence,  that  no  man's  acts  should  be  pre- 
sumed to  be  illegal,  fails  in  its  application  in  this  ca«e, 
for  the  want  of  acts.  Had  a  possession  in  fact  been 
proved,  in  such  case  it  would  be  presumed  lawful  fls 
against  a  mere  wrongdoer,  but  there  is  a  wide  differ- 
ence between  the  presumption  of  a  possession  in  fact 
being  lawful,  and  the  presumption  of  any  possession 
at  all. 

The  English  authorities  which  relate  to  the  unity  of 
character  and  ownership,  are  no  doubt  well  adapted 
to  a  country,  where,  from  the  value  of  land  and  the 
denseness  of  the  population,  the  boundaries  of  dl** 
tricts,  honors  and  manors,  are  generally  so  well  define! 
and  known ;   but  in  my  opinion,  those  cases  shooM  be 

►plied  with  great  caution  in  this  country,  where  vf^ 

\\j  boundaries  and  lines  are  frequently  unknown  eteft 
the  proprietot  liimaelf,  but  where  it  often  haw^ 
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that  the  descriptions  in  grants  and  deeds,  differ  mate-      1852. 
rially  from  the  real  position  and  extent  of  the  lands 
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Gaudin 
they  profess  to  convey.  ^,.S?"*'*^ 

Ui)on  the  whole  therefore,  as  I  can  find  no  authority 
on  the  question  of  presumption,  which  in  my  opinion, 
goes  far  enough  to  warrant  us  in  presuming  all  that  is 
necessary  to  make  out  a  complete  right  of  action  in  the 
plaintiffs,  I  am  of  opinion  that  the  rule  for  a  new  trial 
should  be  discharged. 

STREET,  J.  The  only  question  remaining  for  deci- 
sion in  this  case  is,  whether  there  was  a  suffici€»nt  pos- 
session proved  in  the  plaintiffs,  to  maintain  the  action 
of  trespass,  taking  it  for  granted  that  the  locus  in  quo 
was  within  the  Kingsclear  grant.  And  in  order  to  de- 
termine this,  it  is  of  importance  to  look  at  the  history 
of  the  transaction  as  proved  on  the  trial.  It  is  a  well 
established  principle  of  law,  that  there  may  be  a  con- 
structive possession,  upon  which  an  action  of  trespass 
will  lie,  as  well  as  upon  an  actual  possession.  We 
know  that  a  title  to  land,  in  the  absence  of  any  advc^rse 
actual  possession,  carries  with  it  a  constructive  posses- 
sion ;  otherwise  the  owners  of  tracts  of  wilderness  lands, 
so  extensive  as  they  are  in  a  new  country  like  this,  on 
many  of  which  the  owners  have  never  made  any  im- 
provements or  established  any  actual  possession,  or 
even  made  an  entry,  could  not  maintain  trespass  against 
any  one  for  cutting  and  taking  the  wood  off. 

It  appears  in  this  case,  that  in  October,  1799,  a  grant 
from  the  Crown  came  out  (called  the  Kingsclear  grant) 
of  a  very  large  tract  of  land  containing  about  2G,353 
acres — then  all  wilderness — to  Stephen  Jarvis  and  a 
number  of  others.  The  grant  divided  the  tract  into 
eighty-nine  lots,  according  to  a  plan  of  division  thereto 
annexed.  The  lots  were  numbered  from  No.  1  upwards. 
The  boundaries  of  the  grant  are  very  particularly  de- 
scribed, and  reference  is  made  to  the  plan  thereto 
annexed  as  containing  the  "numbers,  marks,  contents, 
"fronts  or  breadths,  and  division  lines  of  each  lot,  as 
"therein  expressed  and  described,"  and  these  lots  are 
granted  to  the  respective  grantees  therein  named  in  fee, 
in  severalty.  The  Crown  therefore  made  each  lot  a 
separate  and  distinct  entire  close,  bounded  as  described 
in  the  plan,  Bome  larger  and  some  smaller  than  other%« 
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The  lots  all  front  on  the  river,  and  by  the  way  they  are 
-  laid  out  they  are  much  wider  in  front  than  in  the  rear, 
as  the  dividing  lines  all  converge  as  they  extend  out  to 
^'  the  rear,  and  consequently  run  a  long  way  back  to  give 
the  quantity  each  lot  is  to  contain.    By  the  grant,  lot 
No.  22  was  divided,  and  the  lower  half  of  it  was  granted 
to  one  Sylvanus  Plummer;  and  this  is  the  land  now  in 
question.    It    does   not   appear  that  the  grantee   ever 
went  into  possession  himself,  or  at  what  time  old  Gan- 
din  (from  whom  the  plaintiffs  claim  title)  first  went  into 
possession,  but  it  was  proved  that  in  1821  or  1822  he 
was  living  on  the  half  lot  with  his  family,  and  making 
improvements  thereon  from  year  to  year:   he  lived  on 
the  front,  the  same  as  all  the  grantees  did  on  their  re- 
spective lots — the  rears  all  continuing  in  a  wilderness 
state.    By  what  right  or  title  old  Gaudin  went  there 
was  not  shewn,  but  it  appeared  he  lived  there  from  the 
time  he  went  on,  and  built  on  it,  and  treated  it  appa- 
rently as  his  own,  up  to  the  time  of  his  death,  and  died 
on  it.    He  left  a  will  by  which  he  devised  all  his  real 
and  personal  estate  to  his  wife  for  life,  and  after  her 
death,  to  be  equally  divided  between  the  plaintiffs,  his 
two  sons,  who  have  remained  in  possession  ever  since. 
During  all  this  time,  now  about  thirty-years  since,  the 
old  man  was  known  to  be  living  there  (and  how  long 
before  that  he  might  have  gone  into  possession  does 
not  appear),  neither  the  grantee  nor  any  one  claiming 
under  him,  or  any  one  else,  has  ever  interfered  with  this 
posst^Bsion  or  any  part  of  the  lot,  or  disputed  the  old 
man's  right  to  the  whole  of  it,  or  made  any  claim  to 
any  part  of  it,  although  it  is  very  clear  that  the  family 
must   have   got   their   fuel   and  fencing  stuff,  and  an, 
timber  they  required,  from  the  wilderness  part  of  th^ 
lot  during  the  thirty  years  of  occupation,  though  thi 
was  not  proved,  but  there  was  no  evidence  of  their  ge 
ting  it  any  where  else,  or  of  any  means  they  had  of  ge-"^ 
ting  it  any  where  else,  and  the  owners  of  the  land  on 
either  side  of  it  appear  to  have  treated  Gandin  as  tlae 
owner  of  that   lot   from   front  to  rear,  called  it  Gaa- 
din^s  lot,  respected  his  right  to  it,  and  never  appear  to 
have  ventured  to  trespass  upon  it.    On  the  contrary,  w 
far  back  as  1838  the  old  man,  wishing  to  have  the  line 
between  him  and  his  neighbour  on  the  opper  side  of 
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him  (which  was  Kiiinsforil,  who  then  owiieil  the  uppt^r       1852. 

part  of  h)t  22)  run  out  to  ihv  ri»ar,  eiiii)h)Vi'd  a  surveyor  — 

for  that  purpose,  who  ran  it  out  to  souk*  distance  be-  o^iaUsr 
vond  the  PIstev  line  (which  the  defendants  contend  i-*  * 
the  rear  line  of  the  Kinjjsclear  jjrant),  but  nifjht  th(»n 
coniinj;  on,  the  surveyor  did  not  extend  it  all  the  way 
our  as  was  intended,  and  did  not  afterwards  think  it  ne- 
cessary to  fjo  all  the  way  out  apiin  to  finish  it.  Now  tlie 
old  man's  ri^ht  to  do  this  does  not  apjiear  to  have  been 
dis^mted,  and  the  lin(»  he  then  had  run  seems  to  have 
been  respected  by  Hainsford,  as  the  dividing:  line  be- 
tween Ihem.  Even  up  to  this  day,  no  on<*  has  ever  ques- 
tioned the  plaint ilTs'  rijrht  to  the  whole  lot  wh(M-<*ver  it 
extended  to,  until  the  defendants'  counsel  at  the  trial 
look  this  exc(»ption. 

After  such  a  laps(»  of  time,  without  \\w  grantee  or  any 
oni?  claiming  tith»  to  any  jiart  of  the  lot,  the  law  will 
pn»sume  a  conv«\vance  from  the  orijrinal  p^rantee  to  old 
Gaudin;  and  if  so,  that  presumption  of  conv«»yance  will 
extend  to  the  whole  lot  jifranted  by  the  Crown  to  IMum- 
luer,  and    not   be    confined    to   the  mere  imjirovemenis 
made  by  the  old  man  and  his  sons,  for  there  is  no  evi- 
dence to  shew  that  their  occuiKition  was  limited  bv  anv 
metes  or  bounds  short  of  the  whole  that  was  j^ranted 
to  IMummer,  and  the*  presumption  of  a  conveyance  of  the 
whole  is  supported  by  the  fact  of  no  adverse  claim  ev(*r 
having  been  made  1o  any  part  of  it.     This  half  lot  has 
therefore  remained  from  the  time  of  the  grant,  one  en- 
tire   undivided    close    of    land,  surrounded    by  certain 
metes  and  bounds,  with  a  unity  of  title  and  unity  of 
done,  and  therefore  a  p(Tson  going  upon  the  close  and 
living  upon  a  part  of  it  as  an  entire  close,  and  appear- 
ing as  holding  the  whole  as  his  own  property,  must  have 
vhat  is  allied  a  constructive  possession  of  the  whole, 
8o  long  as  there  is  no  adverse  possession  or  title  shewn 
to  any  other  part  of  it;  and  this  makes  the  distinction 
between  a  party,  having  title,  coming  in  and  intruding 
upon  this  constructive  possession  under  title,  and  a  mere 
Wrongdoer  who  comes  in  as  a  trespasser;    for  in  the 
one  case,  the  production  of  title  by  the  party  coming  in, 
negatives  the  legal  presumj^ion  from  lapse  of  time  of 
a  conveyance  to  the  party  in  possession,  who  is  then 
i!ompelled  to  resort  to  the  Statute  of  Limitations,  twYAcVi 
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1862.       ^^^  ^^h'  protect  him  to  the  extent  of  such  actual  pos- 
— session  as  he  has  had  for  twenty  years;  and  this  is  not 

Gaudin 

flwiaiTw^  from  any  presumption  in  law  of  a  grant,  even  to  that 
MTCiLLiGAN.  patent,  but  because  by  the  statute,  the  party  holding 
title  is  barred  of  his  right  of  entry;  and  on  this  ground. 
I  cannot  agree  with  my  learned  Brother  Wilmot,  that  to 
maintain  trespass  against  a  wrongdoer,  the  plaintiff 
must  have  such  a  possession,  as  would  enure  to  bar  the 
grantee  and  his  heirs  under  the  statute. 

It  must  be  also  borne  in  mind,  that  there  has  always 
been  (so  far  as  yet  appears)  a  unity  of  title  and  a  unity 
of  character  in  the  lot  itself,  as  I  have  already  shewn, 
and  it  appears  to  me  to  come  within  the  principle  laid 
down  by  Lord  Ellenborough  in  the  case  of  Stanley  v. 
White,*  "  If  lands  be  held  all  under  one  general  title, 
"  throughout  one  entire  district  (and  there  the  entire 
"  belt  in  question  in  that  case,  His  Lordship  said,  was 
"  considered  as  one  entire  district),  I  see  no  objection  to 
"  receiving  acts  of  ownership  in  different  parts,  as  evi-  ^  ^ 
*'  dence  of  the  same  right  throughout  the  whole.  Why  -^^ 
*' ma v  there   not   have  be<m   an   oricrinal   grant  of   the?^^^" 


iginal   grant 

"whole  soil  of  the  belt,  reserving  the  trees,  though  ^^^  .^^^ 
**  property  in  the  several  closes  has  in  course  of  tim*-  -^ 
^*been   subdivided?"     There  the  Court  acted  upon  th  .^^^^ 
presumption  of  a  grant,  reserving  the  plaintiff's  right  t^a^-  f^ 
the  trees  in  the  whole  belt,  from  the  mere  acts  of  owne'  — ^i_»r- 


ship  of  the  trees  shewn  in  parts  only  of  the  belt.  ^'  "igp 
again  in  the  case  of  Tyrwhitt  v.  W^ynne,^  Mr.  Justin  Jce 
Hayley  says,  **  When  once  it  has  been  established  ths  ^^at 
"  the  locus  in  quo  is;  part  of  one  entire  district,  hon^-  -«ior 
"  or  manor,  it  is  competent  to  give  in  evidence  acts  doK"  -^ne 
*'  on  other  parts  of  the  district,  honor  or  manor,  in  ordJ^Ber 
"  to  shew  a  right  to  the  locus  in  quo."  And  the  sanz^Kme 
learned  Judge  lays  down  the  same  doctrine  in  the  caK=z3i8e 
of  Hollis  V.  Goldfiuch.3 

But  now  let  us  advert  to  the  conduct  of  the  defei 
ants  themselves  in  this  case.    They  did  not  commit  t 
trespass   under  any  claim    of   right  to  any  part  of 
lower  half   of  lot  22,  or  upon  any  question  as  to     ''tbe 
plaintiffs'  right  to  the  whole  of  that;   on  the  contro^rn 
they  came  in  under  a  title  to  the  land  included  in    the 
Baillie  grant,  contending  that  the  locus  in  quo  was  a  ptirt 

'  14  East  ass.  s  2  B.  <!:  Aid.  £61.  *  1  B.  A  C.  Sift. 
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of  that  land,  lyinp:  in  the  rear  of  the  Kinjrsrh^ar  grant,  1852. 
and  was  not  within  the  bounds  of  that  pjrant.  The  true  gaui)in  ' 
question  in  dispute  therefore  was  the  boundary  line  be-  __,!L^«"»*^ 
tween  the  two  p:rantH;  and  this  was  clearly  the  ques- 
tion tlie  parties  eame  to  (.^ourt  to  try,  and  not  any  qui^s- 
tion  whether  th(»  plaintiffs  were  in  possession  or  not; 
but  when  the  ])laintiffs'  case  was  jxone  throup:h,  then 
th(»  defendants'  counw»l,  as  an  after  thoup:ht,  for  the  first 
time  raised  this  (juestion,  which  did  not  at  all  atfect  the 
real  merits  of  th(»  cas(»,  and  the  cause  was  put  by  me  to 
the  jury  entirely  upon  the  question  of  boundary,  as  all 
the  defendants'  evidence  was  for  tli(»  pur[)ose  of  shew- 
ing: that  the  locus  in  (pio  was  not  within  the  bounds  of 
the  KiufTsclear  grant.  It  app(»ared  also  that  two  of  the 
defendants  admitt(»d  tlu*  plaintilTs'  right  to  recover  up 
to  the  Estey  line,  as  they  olTered  to  settle  for  the  tres- 
pass committed  within  that  line,  and  vet  there  was  no 
more  evidence  to  shew  possession  between  the  bounds 
of  the  clearing  and  that  line,  than  there  was  between 
that  line  and  the  old  one,  thus  shewing  the  real  point 
in  disj)ute  was  the  extent  of  the  Kingsclear  grant. 

I  am  therefore  of  opinion  the  rule  for  a  new  trial 
ought  to  be  made  absolute,  on  the  ground  of  the  verdict 
being  against  evidence,  but  as  the  Court  are  e«iually 
divided  on  this  point,  the  verdict  must  stand.  At  the 
same  time  we  are  all,  I  believe,  quite  agreed  that  the 
line  contended  for  by  the  plaintiffs  is  the  true  rear  line 
of  that  part  of  the  Kingsclear  grant,  being  the  only  one 
the  Crown  appears  to  have  been  governed  by  since  it 
was  run. 

PARKER,  J.  There  are  two  questions  in  this  case; 
one,  as  to  what  is  considered  the  true  rear  line  of  the 
lot  No.  22,  which  seemed  to  be  the  main  question  at  the 
trial,  to  which  a  great  portion  of  the  evidence  was 
adduced,  and  on  which.  I  cannot  but  think  the  verdict 
has  erroneously  proceeded.  On  this  point,  I  believe 
there  is  no  difference  of  opiniom  in  the  Court:  we  all 
agree  in  thinking  the  old  line  of  the  Kingsclear  grant 
most,  as  between  the  present  parties,  be  the  boundary 
between  the  lot  No.  22  and  the  Baillie  lot.  There 
can  be  no  doubt  that  this  was  the  specified  boundary 
of  the  lot  now  owned  by  the  defendant  M'Killigan,  in 


408  CASES  IN  HILARY  TERM. 

1852.      tli(»  ^lant  tlHTeof  to  Baillie,  and  it  is  equally  dear  that 

Q^^,j^j^.      when  siK'h  boundary  was  assigned,  it  was  contemplated 

againitt      and  intended  that  the  Baillie  lot  should  be  contermin- 

'  ous  with    the  lot   No.  22.       If   then    anv   mistake   has 

occurred  in  thus  fixing  the  rear  boundary  of  the  lot  No. 

22,  by  giving  it  the   same    rear  line  as   the  lots  in  the 

^       Kingsclear  grant,  it  was  for  the  Crown  to  rectify  it  or 

abide  by  it.       Now  if  we  could  even  suppose  Estey's 

survey  to  have  been  made  under  the  direction  of  the 

Crown  land  office,  and  not  the  mere  private  act  of  Mr. 

Baillie,  it  can  add  no  strength  to  the  defendants'  case 

of  title,  but  on    the    contrary   it  would    tend  to  shew, 

that  the  Crown,   after  ascertaining  there  was   ground 

to  question  the  accuracy  of  the  rear  line  assigned  to 

th(»  lot  No.  22,  took  no  step  to  have  it  corrected. 

So  far  therefore  as  the  question  of  the  defendants' 
title  was  involved,  it  has  altogether  failed,  and  after 
hearing  the  evidence  in  this  case,  I  must  confess  it 
would  be  with  great  reluctance,  that  I  should  consent 
to  the  v(*rdict  for  the  defendants  being  sustained,  on 
the  mere  ground  of  the  want*  of  sufficient  proof  of 
possession  in  the  plaintiffs. 

The  fact  of  their  possession  fonns  the  other  question 
in  the  case,  in  which  I  am  compelled  to  differ  with  my 
Brother  Wilmot  and  the  Chief    Justice;  but  on  much 
consideration  I  must   concur  with  my  Brother  Street 
in  thinking  that  the  plaintiffs  did  make  out  a  sufficient 
prima  facie  case  of  possession  under   all    the   circum- 
stances of  th(^  case.       I  admit  that  the  plaintiffs  have 
failed  in  deducing  any  documentary  title  to  the  lot  No, 
22  from  the  grantee,  and    that    they    gave  very  slight 
evidence  of  any  actual  possession  of  that  part  of  the 
lot  going  over  the  line  claimed  to  by  the  defendants, 
and  none  to  the  full  extent  of  the  rear  they  now  claim 
to.      But  I  do  not  agree  with  my  Brother  Wilmot,  that 
they  are  driven  to  rely  on  a  presumption  of  mere  posses- 
sion;  neither,  I    think,    should    the   possession    of   the 
plaintiffs  be  treated  as  a  wrongful  or  adverse  one,  but 
a  rightful  one.      It  appears  to  me  that  after  an  occu- 
pation of  the  front  part  of  the  lot    by   the   plaintiffs* 
father  for  thirty  years,  his  actually  dwelling  thereon 
as  his  homestead,  and  dying  in  sach  possession,  without 
a  particle  ol  evVdeivee  to  %\\e^  \)aaL\.  Xj^a  entered  wrong— 
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fnlly  a^uinst  the  will  of  the  grantee,  his  heirs  or  1852. 
assijrns,  or  that  such  grantee  ever  disputed  Gaudin's  "'(^^irpiN 
riglit  of  possession,  ever  interfered  with  his  actual  in-  auainaC 
riosures,  or  ex(*reised  any  act  of  ownership  on  any  pai*t 
of  tlie  lot,  tliere  is  a  principh^  of  hiw  recognized  in 
f?(»veral  cases,  whicli  would  extend  th(»  inference  of  a 
lawful  seisin  by  (Jaudin,  the  father,  beyond  the  spot 
in  actual  cultivation  and  inclosure,  as  between  him  and 
a  mere  wrongdoer:  that  principle  is  founded  on  unity 
of  owm*rship  and  unity  of  character.  The  Crown  has 
stampc  d  a  unity  of  character  on  a  certain  piece  of  land, 
by  calling  it  in  tho  grant  lot  No.  l!2,  distinct  from 
adjoining  lots,  known  ]>y  other  numbers,  and  distin- 
guished therefrom  by  lines  of  certain  cours(*s.  Then* 
are  certain  conditions  and  liabilities  attached  in  the 
grant,  and  applicable  to  each  lot  respectiv(*ly.  And 
then*  is  a  unity  of  own(»rship,  by  granting  the  lot  as  a 
whole  to  one  person,  his  heirs  and  assigns. 

It  is  siiid  bv  I>avlev,  J.,  in  Ilollis  v.  (Joldtinch,*  "In 
"  all  those  cases  where  evidtaice  of  acts  done  in  one 
"  spot,  have  been  h(*ld  admissible  in  order  to  sh(»w  a 
*' right  in  another,  a  r(»asonable  i)robability  has  been 
•'  previously  made  out,  that  th<»  whole  land  had  been 
*•  formerly  in  one  owner,  and  had  been  all  subject  to  one 
*•  and  th(»  same  burden.''  ♦  ♦  ♦  »•  jj^o  dt^cichMl  cases 
"  proce(»d  on  the  ground  of  unity  of  ownership  or  char- 
*'  acter  between  the  spot  in  question  and  other  places, 
*'  with  respect  to  which  the  acts  of  ownersliip  given  in 
**  evidence  are  adduced." 

In  Tyrwhitt  v.  Wynne,-  the  same  learned  Judge  says, 
"  When  once  it  has  been  established  that  the  locus  in 
'^  quo  is  part  of  one  entire  district,  honor,  or  manor,  it 
"  is  competent  to  give  in  evidence  acts  done  on  other 
"  parts  of  that  district,  honor  or  manor,  in  order  to 
"  shew  a  right  to  the  locus  in  quo." 

The  ground  on  which  those  cases  proceed  is  the  exist- 
ence of  a  unity  of  title  extending  over  some  general 
district,  capable  of  being  recognized  as  a  whole.  It  is 
by  an  application  of  this  same  or  a  similar  principle,  I 
take  it,  that  the  entry  under  a  recorded  deed  of  one 
claiming  title  to  the  entirety  of  the  land  therein  de- 
scribed by  certain  bounds,  has  been  held  in  the  United 
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1852.      States  (and  the  rule  lia«  been  recognized  in  this  Pro- 
vince) to  operate  as  a  possession  to?  the  extent  of  the 


Gaudix 

auninst  boundaries  of  the  deed,  although  the  title  be  entirely 
defective,  and  the  grantor  have  no  right  to  convey. 
But  how  do  we  find  this  limited,  so  as  to  prevent  injus- 
tice being  done  to  the  owner  ?  By  this  qualification — 
"  unless  at  the  same  time  the  actual  owner  be  in  pos- 
"  session  of  a  part  claiming  title  to  the  whole,  and  then 
"the  adverse  entry  will  be  limited  to  the  part  actually 
"  occupied.'' 

Had  there  been  any  occupation  by  any  other  person 
of  any  other  parts  of  the  lot  No.  22,  so  as  to  have 
broken  the  continuity  of  possession  of  the  whole,  that 
would  mat(»riallv  have  altered  the  case,  but  there  was 
none;  and  in  the  absence  of  any,  I  cannot  see  how  the 
unusual  length  of  the  lot  can  operate  prejudically  :to 
the  plaintiffs'  claim.  In  so  large  a  space  of  wilderness 
land  there  was  no  i)articular  necessity  for  their  extend- 
ing their  cuttings  or  clearings  all  at  once  to  the  rear. 

I  freely  grant  that  the  principle  I  am  endeavoring 
to  supj)ort  would  not  at  all  avail  an  o<*cupant  against 
the  grantee*  or  his  heirs,  had  he  or  they  been  the  defend- 
ants, for  the  production  of  title  to  the  lot  would  at  once 
deprive  the  plaintiff  of  any  benefit  of  the  inference, 
and  would  shew  the  plaintiff  to  be  a  wrongdoer,  leaving 
him  only  such  title  as  he  would  gain  under  the  statute 
of  limitations.  I  grant,  moreover,  that  if  we  are  not 
entitled  to  consider  Gaudin's  possession  a  lawful  one 
so  far  as  the  defendants  are  concerned,  the  inference  I 
rely  on  would  not  arise;  but  w^hat  is  there  to  rebut 
the  inference  that  the  unitv  of  title  in  the  whole  lot, 
w^hich  was  clearly  constituted  by  the  grant,  has  not 
continued  ?  In  addition  to  the  presumption  in  the 
plaintiffs'  favor,  there  is  one  clear,  unequivocal  act  of 
possession,  shewing  that  Gaudin  was  claiming  the  whole 
lot,  that  is,  in  Nelson's  survey  made  by  the  order  of  the 
elder  Gaudin. 

Now  it  may  be  asked  why  if  such  effect  is  given  to-^ 
the  acts  of  the  plaintiffs  and  their  father,  without  shew- 
ing title  from  the  grantee,   should  not  the  defendant^e 
also  be  deemed  to  have  a  right  to  the  possession  of  th^^ 
parts  of  the  lot  No.  22  on  which  they  entered,  and  o-^:^ 
which  no  previous  eivtYy  \a  now  shewn  by  the  plaintiffs      ? 
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For  this  plain  reason:   they  entered,  distinctly  claiming       lSt2, 
the  land  as  part  of  the  Baillie  grant,  and  not  as  part  ~^;~~j,^ 
of   lot   No.   22.      They  dis(»laim   any   right   under   the       r^ifinsf 
grantee  of  lot  No.  22 — how  then  can  it  be  inferred  in 
their  favor,  as  it  may  be  in  favor  of  the  plaintiffs,  that 
they  were  in  rightful  possession?    They  do  not  decline 
contesting  the  true  dividing  line  between  the  lots  with 
the  plaintiffs,  and  I  think  were  not  entitled  to  put  the 
plaintiffs  to  proof   of   a   documentary   title   under  the 
grantee. 

I  do  not  go  so  far  as  to  Siiy,  that  in  order  to  enable 
the  plaintiff's  to  recover,  we  must  presume  a  deed  of 
conveyance  from  the  Crown  grantee:  it  would  be  suffi- 
cient for  us  to  presume  a  possession  by  permission  of 
the  grantee.  I  think  the  consequences  would  be  much 
more  serious  if  the  occupants  of  land,  of  which  I  suspect 
there  are  not  a  few,  under  similar  circumstances  to  the 
plaintiffs,  were  required  to  give*  documentary  proof  of 
title  as  against  squatters  or  the  adjacent  owners,  than 
those  apprehended  by  my  Brother  Wilmot  from  the  dis- 
pensing with  such  proof. 

Some  of  the  views  I  have  stated  may  seem  a  little 
novel:  they  are  not  put  forth  without  due  considera- 
tion. If  I  am  wrong,  I  have  the  comfort  to  think 
they  can  have  no  injurious  effect  on  the  present  case, 
as  the  judgment  must  follow  on  the  verdict,  the  Court 
being  equally  divided;  but  I  am  strongly  impressed 
with  the  opinion  that  justice  will  not  be  done  to  the 
plaintiffs  without  granting  a  new^  trial,  which,  should 
it  even  end  in  a  similar  verdict,  would  be  far  more  sat- 
isfactory than  the  present,  as  the  case  would  be  tried, 
divested  of  a  great  mass  of  irrelevant  evidence,  by 
which  the  simple  question  of  possession  on  which  it  is 
now  made  to  turn,  has  been,  I  fear,  greatly  obscured. 

For  these  reasons,  I  concur  with  my  Brother  Street 
in  thinking  that  the  rule  should  be  made  absolute. 

CARTER,  C.J.  If  in  this  case  the  only  question  were 
—what  is  the  rear  line  of  lot  No.  22  in  the  Kingsclear 
grant,  I  shonld  have  no  hesitaion  in  saying  that  the  evi- 
dence/ is  clearly  in  favor  of  the  old  line,  on  which  the 
plaintiffs  rely;  but  a  preliminary  question  arises,  which 
was  nrged  at  the  trial  as  a  ground  of  nonsuit,  which  if 
the  defendants'  counsel  be  right  in  his  view,  would  b^  ai 
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Gaudin 

ufiainst 


1852.      snflieicnt  answer  to  the  plaintiffs'  case  and  would  there- 
fore afford  a  sufficient  reason  for  not  disturbing  the  ver- 
dict given  in  favor  of  the  defendants.    That  question  is 
M  KiLLiGAN.  ^i^.g  .    ^,]^.|^|j^.i.  without  reference  to  any  rear  Jine,  or 

to  any  light  of  the  defendants,  the  plaintiffs  had  in 
their  own  case  shewn  either  title  to,  or  possession  of, 
the  land  on  which  the  alleged  trespass  was  committed, 
such  as  would  entitle  them  to  maintain  this  action 
against  the  defendants,  even  admitting  them  to  have 
no  right  to  commit  the  acts  complained  of.  The  plain- 
tiffs' case*  is  this:  that  the  locus  in  quo  is  part  of  a  lot 
No.  22,  included  in  a  grant  from  the  Crown  issued  in 
1781),  by  wliirh  tluit  lot  was  granted  to  one  IMummer. 
There  was  no  evidence  that  Plummer  ever  took  any  pos- 
session of  the  lot,  nor  of  any  document  by  which  he  had 
(ver  parted  with  the*  title  vested  in  him  by  the  grant. 
Tt  ai)peared  that  about  thirty  years  ago  the  father  of 
the  plaintiffs  went  on  to  the  front  part  of  the  lot,  im- 
proved and  cultivated  that  part  of  it,  lived  on  it  until 
his  death,  and  by  his  will  devised  all  his  real  estate  to 
the  plaintiffs,  who  had  continued  to  occu]>y  the  Siime 
part  occupied  by  their  father  up  to  tlu^  time  w^ben  the 
alleged  trespass  was  committed.  There  was  no  evi- 
dence of  any  acts  of  ownership  by  the  i)laiutiff8  or 
their  father  on  the  rear  of  the  lot  during  the  occupation 
of  the  front,  except  that  in  1838,  during  the  father's  life, 
Nelson,  a  surv(\vor,  at  the  request  of  the  old  man,  ran 
the  gr(»ater  part  of  one  of  the  side  lines  of  the  lot  No. 
22.  On  these  facts,  it  seems  to  be  admitted  that  there 
would  not  be  such  a  possession  of  the  locus  in  quo  shewn 
in  the  plaintiffs  as  would  give  them  a  right  to  bring 
trespass,  unless  they  have  shewn  a  title  to  the  lot  No.  22. 
Such  title  however  it  is  said  they  have  shewn,  by  pre- 
sumi)tion,  in  this  way.  The  lot  No.  22  being  defined  as 
one  tract  of  land  by  the  Crown  grant  to  IMumraer,  no  oc- 
cupation of  any  part  of  it  appearing,  except  the  occu- 
cupation  of  the  part  by  the  (iaudins  and  their  occupa-  — 
tion  of  that  part  having  been  undisturbed  for  abontzn 
thirty  years,  by  IMummer  or  any  person  claiming  undent 
him,  it  would  be  presumed  as  against  w^rongdoers,  tha»^ 
they  had  been  occupying  under  his  title,  and  bv  convey — = 
ance  from  him  or  his  representatives. 
It  might  perhaps  be  sufficient  to  say  on  this  point,  thf^  / 
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pufli  pivHinuption,  beinpr  iin  inference  to  be  drawn  by  the       1852. 
jury  (for  I  can  hardly  8Ui)i>o8e  it  ia  contended  that  it  is      (;^^,„jj. 
one  which  conld  a])8ohitelv  be  hiid  down  by  the  Court),  ^^  ";/«''»^^ 
sliould    liave   been  i)ro])osed  to  theni,  on  behalf  of    tlie 
plaintitifs,  at  the  trial,  and  snch  jn'opositiou  [H-i^ssed  on 
the  learntKl  Judj?e  as  one  to  be  submitted  to  them,  and 
that  this  course*  not  havinj^  been  taken  at  the  trial,  such 
omission  cannot  att'ord  a  j^n'ound  for  a  second  trial.     I 
will  not  how<'Ver  rest  my  decision  on  this  jioint.  enter- 
taining: as  I  do,  a  clear  ojunion  that  the  circumstances 
of  this  case  do  not  pres(»nt  such  a  point  for  the  decision 
of  either  the  Court  or  th<*  jury.     I  am  willinjj:  to  adopt 
th(-  lanjrua^ce  of  Abbott,  C.J.,  in  Doe  d.  Fen  wick  v.  Reed/ 
where  he  says,  **  In  my  oiiinion,  presumptions  of  jrranta 
**  and  conveyances  hav(»  already  jrone  to  too  fi;n»at  lenjjjth, 
*' and  I  am  not  disj^oscd  to  cxtt^nd  them  furtlicr."     The 
inh^  rrpu'din^i:  th«»  pr(»sumj>tion  of  conveyances  is  well 
stated  bv  Mr.  (ire<*nleaf,  in  his  tn»atise  on  the  lav/  of 
Kvidence,    vol.    1,    s.  4<>,  ]).  51,    where   he   m(»ntions   the 
ordinary  cases  in  whirh  such  presumptions  arise,  as  of 
a  te!'m  outstandinji:  in  a  man's  own  trust <h^s — a  satisfied 
term  to  prevent  a  mort^aj^or  from  defeatinjj:  th(»  title  of 
liis  niortj^apH* — conv(\van<(*s  which  oujrht  to  have  been 
made,  and  which  mijrht  hav«»  Immmi  compelled,  by  truste(»s 
to  a  beneficial  owner;    also  in  rejrard  to  the  reeonvry- 
anees  of  niort«^ap's;   <*onveyances  from  old  to  new  trus- 
tees, and  a  niesn(»  assij;nment  of  h»as(*s;    and  any  other 
species  of  documentary  evidence,  and  act  in  pais,  which 
is  necessary  for  the  support  of  a  title  in  all  other  respects 
evidently  just.     **  It  is  sullicient,''  continues  Mr.  (Jreen- 
leaf,  "that  the  party,  who  asks  for  Hie  aid  of  this  pre- 
"  Humption,  has  proved  a  title  to  the  ben(»ficial  owner- 
**  ship,  and  a  lonj^  [)oss(\ssion  not  inconsistent  therewith, 
••  and  has  made  it  not  unreascmable  to  believe*  that  the 
**  deed  of  conveyance,  or  other  act  essenthil  to  the  title, 
•*  was  duly  executed.     Where  these  merits  an*  wanlinjj, 
*'  the  jury  are  not  advised  to  make  the  presumj)tion.'- 
IXow  in  the  case  before  us  the  plaintilTs  have  shewn  (put- 
ting aside  the  presumed  conveyance)  no  title  to  any  part 
<if  the  lot,  except  a  lonjjf  possession  of  a  part  of  it.    This 
c-annot,  in  my  opinion,  give  them  that  kind  of  beneflcial 

» o  B.  S:  Aid.  230. 
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1852.  title  to  the  part  not  in  their  possession,  which  I  imder- 
Gaudin~  stand  Mr.  Grei*nleaf  to  mean.  It  is  not  a  case  where  a 
fl^aifwt^^  party  has  shewn  some  title  to  the  locus  in  quo  by  docu- 
ments or  j)ossession,  which  may  be  legally  defective,  and 
which  defect,  in  order  to  complete  a  really  equitable  title, 
may  be  presumed  to  have  been  cured,  though  the  strict 
proof  of  such  cure  from  the  lapse  of  time  and  other  cir- 
cumstances, may  be  impossible. 

Here  it  seems  to  me  we  should  have  in  the  first  place 
to  presume  that  beneficial  ownership,  which  is  one  of  thi» 
main  grounds  on  which  to  niise  the  subsequent  presump- 
tions.    It  is  obvious  that  nothing  appears  which  could 
in  any   way  have   made   it    incumbent  on  the  original 
grantee  and  his  assigns  to  convey  to  the  Gaudins.      A 
possession  for  thirty*  years  of  a  comparatively  small  part 
of  the  lot,  is  the  only  ground  on  which  in  this  case  a  pre- 
sumption can  be  raised  of  a  conveyance  of  the  whole. 
Here  then  on  this  single  ground  we  have  to  presume 
that  Plummer,  the  original  gi^antee,  conveyed  to  old  Gau- 
din.     This  would  be  the  simplest  presumption;   because 
if  it  be  presumed  that  the  title  came  to  Gaudin  through 
other  pai*ties,  other  conveyances  must  be  presumed.    Ab 
to  this  presumption,  it  may  be  observed  that  there  is  no 
evidence  of  any  knowledge  or  connection  between  Plum- 
mer and  Gaudin  in  any  way,  which  might  render  such  a 
transaction  probable.     We  then  have  to  presume  that 
such  conveyance  was  of  a  nature  to  give  the  legal  estate, 
and  that  it  extended  not  merely  to  the  part  occupied, 
but  to  the  whole  of  the  lot  as  granted  to  Plummer  in  the 
Kingsclear  grant.     We  then  have  to  presume  that  such 
deed  is  lost,  and  lastly  that  it  was  never  registered;  be- 
cause if  not  lost  it  might  have  been  produced,  and  i 
lost,  but  registered,  ample  evidence  might  have  bee 
given  without  the  production  of  the  deed  itself.     Th« 
system  of  registry'  adopted  in  this  Province  s-.'ems  to  ul 
a  matter  which  should  materially  affect  the  question  cr^f 
presuming  a  conveyance  to  have  been  executed,  whicr^li 
cannot   be   found   and   produced.    It  is  by  no  means      n 
violent  presumption  under  our  registration  law,  that     a 
man   who  has  taken  a  deed   of  land,  will  for  his  o^itb 
security  have  that  deed  registered;   and  as  one  of  tbe 
things  which  must  necessarily  be  presumed  here,  is  tlM^ 
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« 

the  conveyance,  if  given,  was  not  registered,  we  have  1852. 
two  counter  presumptions,  of  which  to  my  mind  the  ^^udin 
former  has  tlie  greater  weight.  vi.?*''^'"*' 

It  is  admitted  that  the  evidence  would  not  give  the 
Gaudins  a  title  by  possession  merely,  beyond  the  front 
of  the  lot  actually  occupied,  and  that  as  ags^inst  parties 
claiming  under  the  original  grantee,  the  presumption  of 
a  conveyance  would  be  rebuttcni  by  their  setting  up  their 
title.  Sui>posing  therefore  tlu^  proposed  presumption  to 
be  erroneous,  and  that  the  title  has  never  been  conveyed 
to  the  (Jaudins,  what  is  to  prevent  a  person,  having  the 
legal  title,  from  bringing  an  action  against  the  defend- 
ants and  recovering  damages,  which  they  would  then 
have  to  pay  twice  over?  I  do  not  present  this  as  a  con- 
clusive argument,  but  it  presf^nts  a  not  very  improbable 
event,  which  should,  I  think,  make  us  hesitate. 

With  all  respect  therefore  for  the  contrary  opinion  of 
my  learned  Brothers  I'arker  and  Street,  I  must  say  that 
to  my  mind,  the  weight  of  presumption  is  rather  against, 
than  for  the  supposed  conveyance  of  the  lot  in  question; 
but  that  at  all  events,  to  presume  a  deed  in  this  case,  or 
to  leave  it  to  a  jury  to  make  such  presumption,  would  be 
stretching  the  doctrine  of  presumption  further  than  I 
have  yet  discovered  in  anv  decided  case — a  course  which 
I  think  by  no  means  desirable,  and  which  I  am  not  in- 
dined  to  sanction.  As  ia  this  view,  the  plaintiffs  failed 
in  establishing  their  own  case,  I  think  the  verdict  for  the 
defendants  should  not  be  disturbed,  and  the  rule  for  a 
new  trial  should  be  discharged. 

Rule  discharged.^ 

^  See  ponf,  Trinity  Term. 
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LAWTON  apjainst  WILDER  and  KELLY. 

The  plaintiff        ASSI^MPSIT  to  rocovor  the  balance  of  salary,  payable 
at^^cm^n^    to   tlie   plaintilT   as  a  preacher  in  a  Baptist    chnrch   at 

M  a'^reacher  ^-i^*"«  ^»*<^^^^"  November,  1848,  to  August,  1850. 
atameetinjj'       At  the  trial  before  Wilmot,  J.,  at  the  Charlotte  circuit 

ber8T)f"thL"  in  A])ril  last,  it  ai)peare(l  that  in  the  autumn  of  1848,  th(» 

'^*1!-''k\^'V  plaintiff  came  to  Calais  in  the  State  of  Maine,  in  order  to 

which  he  bo-      ^ 

longed,  and  ascertain  whether  he  would  suit  the  rat^mbers  of  thi^ 
mittw*  was'^^"  Ilaptist  cliurch  as  a  preacher.  A  meeting:  was  called,  at 
coflect  sub^  which  both  defendants  were  present,  when  it  was  ajrreed 
scriptionsu.  to  employ  the  i)laintitf  at  the  salary  of  £100  a  year,  anl 
I'h^  defend!^^*  51  committee  was  appointed  to  collect  subscriptions  from 
d^^'onsof  th- ^^^^*  conjjcregation  for  the  purpose  of  paying  the  salary, 
clmrch,  pre-  The  defendants  w(»re  d(*acons  of  the  church,  and  there 
meetintr,  and  was  evidence  on  the  ])art  of  the  plaintitTs  that  tbey  iiiul 
fl^*^^^^'^^.-^'"*"  Japhet  McAllister  were  the  committee;  but  this  was  coii- 
dence  whether  tradicted  by  other  evidence*.  There  was  also  conflicting^ 
committee,       cvieleuce  as  to  the  duties  and  resjmnsibilities  of  the  dca- 

theyli^*imui«  ^*'*^^^  ^^"^  g(^nerally  ttMiding  to  shew  that  they  only  rc- 
themseives      (cived  the  subsci'iptious  and  paid  the  amounts  over  to 

liabletothe      ^,  ...  .,i        ^-  •  i  i-    u-i-.     * 

plaintiff:  the  minister,  without  incurrmg  any  personal  liability  for 
wiwllroli'ij^riy  '^^^  Salary,  and  that  any  deficiency  was  made  up  either 
leftt«)tiie        by  ('oHectious  and  donations,  or  bv  an  assessment  upon 

J urj' whether     ^,  ..  ^    .  ,  "    .  ,  , 

the  plaintiff  the  congregation.  Evidence  was  given  on  the  part  of 
onth'e"^'^^^^^^  ^^»^'  plaintiff  to  shew  that  the  defendants  as  the  com- 
resionsihii-      mittec,  had  em])loved  him,  and  made  themselves  person- 

ityofthedo-  i      .  '  t 

fendantM,  or  ally  liable^  to  him  for  his  salary,  but  the  defendants'  evi- 
depiJiided^^  dence  proved  that  they  were  not  the  committee  appointed 
upon  the  vol- to  collect    the    8ubscni)tions,  and    did    not   emplov  thi' 

nntary  sub-  .      .  *  '  *^     • 

Hcriptionsof  plaintiff,  but  that  it  was  agreed  generally  at  the  miH^tin^ 
'wher^it  ^^^^  ^*'  should  be  employed,  and  that  he  was  informed 
whetlHT^^^"^  of  this,  and  assented,  knowing  that  if  the  subscriptions 
witne«8offere.l  Were  not  Sufficient  to  pay  his  Siilary,  the  deficiency  could 
the  defendants  ^^'^l^'  ^^'  suppli(»d  by  donations  and  collections.  Several 
amwh'iUH^^on  ^*^  ^'^*'  witness(*s  called  on  the  part  of  the  defendants. 
the  coinmitteo  being  subscribers  to  the  plaintiff's  8alarv%  w^ere  object^ 

jointly  with  ^^  - 

them  :  Held  {Parker,  J.,  fh'.^Arntitntr),  that  he  was  competent  without  a  release,  and  th***' 
the  evidence;  of  his  liability  was  doubtful,  hi^  t»*stira(my  oufrht  not  to  be  mjeotMl. 

Qucrre,  whether  the  mere  nomination  of  a  party  on  a  committee,  renders  him  UsUeoncoB 
tractH  entered  into  by  the  other  members,  unless  he  ha»  taken  some  part  in  the  prooeediajf* 
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to  as  incompetent,  and  one  of  them,  M'Allister,  was  also      ]852. 
objected  to  because  there  was  evidence  that  he  was  ap-     Ea^tojT" 
pointed  with  the  defendants,  the  committee  to  collect     ^^^^l 

*  1  •    1.  ILDER. 

the  subscriptions,  and  was  therefore  jointly  liable  with 
them  to  the  plaintiff;  but  it  was  proved  by  other  wit- 
nesses, and  by  McAllister  himself,  that  he  had  not  been 
appointed  on  any  committee:  his  testimony  was  there- 
fore received. 

The  learned  Judpje  submitted  the  following  questions 
to  the  jury: 

1.  Whether  the  plaintiff  was  employed  by  the  defend- 
ants on  their  joint  personal  responsibility,  either  express 
or  implied,  and  did  the  plaintiff  engage  on  the  sole 
credit  of  the  defendants,  and  did  such  employment  con- 
tinue until  August,  1850?  If  so,  the  verdict  should  be 
for  the  plaintiff. 

2.  If  the  defendants  did  not  employ  the  plaintiff  on 
their  own  responsibility,  then  were  they  members  of  the 
church,  and  was  there  a  joint  hiring  by  the  members  of 
the  church,  and  an  engagement  by  the  plaintiff  upon 
their  joint  responsibility,  without  limit  as  to  their  indi- 
vidual liability?  If  so,  the  verdct  should  be  for  the 
plaintiff. 

3.  Did  the  defendants,  with  the  other  members  of  the 
church,  limit  their  liability  by  their  individual  subscrip- 
tions, intending  to  supply  an}^  deficiency  by  voluntary 
donations;  and  if  so,  was  such  limited  liability  and  such 
mode  of  raising  the  deficiency  understood  by  the  plain- 
tiff, and  did  he  engage  with  the  church,  depending  upon 
the  voluntary  contributions  of  the  members  to  make  up 
the  sjilary ?  If  so,  their  verdict  should  be  for  the  defend- 
ants. 

The  jury  found  for  the  defendants. 

In  Trinity  term  last,  Thomson  moved  for  a  new  trial, 

on  the  ground  of  the  improper  admission  of  evidence  and 

UiiBdirection.     He  contended  that  none  of  the  persons 

^*ho  composed  the  committee  were  competent  witnesses 

for  the  defendants,  because  they  were  all  liable  to  the 

Plaintiff,  and  if  all  the  contracting  parties  were  not  sued, 

it  was  only  the  ground  of  a  plea  in  abatement.    There 

^'as  no  priivity  of  contract  between  the  plaintiff  and  the 

Persons  who  subscribed  to  pay  his  salary,  because  the 

^tibscriptions  were  not  payable  to  him,  but  to  tYie  com- 
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1862.  niittoe,  and  therefore  it  was  to  the  committee  alone  that 
Lawton  ^^^  could  look  for  hiR  salary.  The  subscription  paper 
auainst      mi^ht  Hiuit  the  liability  of  the  parties  as  between  them- 

Wilder  * 

selves,  but  it  could  not  affect  the  plaintilf*s  riprht  to  re- 
cover ap:ainst  all  jointly.  [Parker,  J. — Suppose  one  per- 
son subscribes  f  10,  and  another  fl,  and  the  plaintiff  re- 
covers ap^ainst  them  all,  and  levies  the  judpnent  upon 
one,  what  rip:ht  would  that  party  have  to  contribution? 
They  cannot  be  called  upon  to  contribute  equally.  It 
does  not  necessarily  follow  that  the  plaintiff  has  any 
lep^al  remedy  against  any  one:  it  is  a  very  common  case 
for  a  minister  to  rely  on  the  moral  oblipration  of  the  per- 
sons who  employ  him.  [Carter,  C.J. — There  beinjf  no  ex- 
press contract,  all  you  could  ask  was  to  have  the  case 
submitted  to  the  jury  on  the  implied  liability,  and  I  do 
not  see  how  it  could  have  been  left  more  fairly  for  the 
plaintiff.] 

Rule  nisi  on  the  p:round  of  improper  admission 
of  evidence. 

Stevens  shewed  cause  in  Michaelmas  term  last.  There 
was  no  definiti*  evidence  that  M' A  Ulster  was  one  of  the 
committee.     The  jrround  of  his  alleged  interest  was  dis- 
covered from  his  evidence,  and  where  the  objection  to 
the  competency  of  a  witness  arises  from  his  own  examina- 
tion, he  may  be  interrop^ated  as  to  facts  tendinis  to  removt^ 
the  objection.     The  interest  of  the  witnesses  depended 
on  the  jjround  whether  they  were  joint  contractors  origi- 
nally liable,  and  this  question  having  been  left  broadly^ 
to  the  jury,  and  they  having  determined  that  there  wa^^ 
no  joint  liability,  determines  the  question  of  the  coff«- 
petency.     1  On^enl.  Ev.  s.  425.     The  interest  of  the  dc?*- 
fendants'    witnc^sses   must    be   determined  by  the  cas9C 
which  the  plaintiff  makes  out.     That  case  went  to  attaol 
the  whole  liability  on  the  defendants  as  the  committf»e. 
and  the  evidence  to  prove  that   they  were  not  jointly 
liable,  and  that  the  plaintiff's  salary  was  to  be  paid  br 
voluntary   subscription,  could   only  be   proved   by  the 
parties  present  at  the  meeting. 

Thomson  contra.  McAllister  was  liable,  not  onlr  as 
one  of  the  committee,  but  as  a  joint  contractor;  for  all 
the  persons  present  and  voting  at  the  meeting,  were 
jointly  liable  to  the  plaintiff,  and  therefore  incompetent 
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as  witnesses  for  the  defendants  without  a  release.  It 
was  evident  that  the  phiintifT  was  to  look  to  the  com-  — 
mittee  for  his  salary,  because  the  subscription  was  pay- 
able to  them.  How  then  can  McAllister,  by  his  own  act, 
divest  himself  of  his  liability?  It  cannot  be  done:  he 
is  liable  to  the  defendants  for  contribution,  in  case  the 
l)laintifT  recovers  against  them. 

Cur.  adv.  vult. 
CARTER,  C.J.,  now  delivered   the   judgment   of  the 
Court.     The  only  point  for  decision  in  this  case  is  the 
admissibility  of  Fome  evidence  which  was  received  at  the 
trial.     The  action  was  for  remuneration  for  services  per- 
formed by  the  plaintiff  as  a  preacher  in  a  Baptist  church; 
and  it  was  contended  that  the  defendants  were  liable  to 
him  for  this,  they  having  been  appointed  a  committee  of 
the  congregaticm  to  collect  subscriptions  for  th(»  purpose 
of  paying  to  the  plaintiff  the  salary  agrecMl  on  at  a  meet- 
ing of  the  congregation.     The  only  doubt  we  have  had, 
has  been  as  to  the  competency  of  M'Allister,  who  was 
<'xamined  for  the  defendants — as  there  was  some  evi- 
dence that  he  had  been  appointed  as  one  of  the  com- 
mittee with  the  defendants,  and  might  in  that  character 
be  equally  liable  with  them,  and  if  they  were  obliged  to 
pay  the  plaintiff,  might  be  liable  to  them  for  contribu- 
tion. 

Now  we  admit  that  had  the  fact  of  McAllister's  being 
one  of  the  committee   been   ck^arly  proved,  in   such  a 
manner  as  to  shew  that  if  the  defendants  were  liable, 
he  must  have  been  liable  equally  with  them,  he  would 
have  been  an  incompetent  witness  for  the  defendants^ 
But  these  were  points  which  the  learned  Judge  had  to 
decide,  and   which,  unless   both   appeared   plainly  and 
clearly,  he  should  not  have  dec*ided  so  as  to  exclude  the 
testimony.    This  doctrine  is  to  be  found  in  the  case  of 
Doe  V.  Webster,^  and  Shipton  v.  Thornton.^    Now  in 
this  case  the  fac*t  of  M'Allister's  having  been  nominated 
on  the  committee,  was  left  in  some  doubt  without  the 
testimony  of  M'Allister  himself,  and  had  he  been  ex- 
amined on  the  voir  dire  he  would  have  denied  it.     Then 
again,  had  the  fact  of  his  nomination  by  the  chairman  of 
the  meeting  been  clearly  established,  it  would  have  been 
donbtful  in  point  of  law,  whether  snch  mere  nomination 

'  IS  A.  A  £.  412.  '  9  A.  <t  E.  82T. 
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1852.      would  have  made  him  liable  for  contracts  entered  into 
bv  otlier  members  of  the  committee,  unless  he  had  taken 


Lavvton 


nj;ainst      some  T)art  in  the  proceedinjijs  of  the  committee.     The  evi- 

W  ILD£R. 

dence  would  not  have  warranted  the  learned  Judge  in 
deciding]:  these  jmints,  as  clear  from  doubt,  so  as  to  have 
rejected  the  evidence.  The  opinion  which  I  have  now 
(expressed  is  that  of  the  majority  of  the  Court,  my 
Brother  I'arker,  although  quite  agreeing  as  to  the  com- 
petency of  the  other  witnesses  and  the  propriety  of  the 
verdict  on  the  evidence,  is  not  able  to  get  over  the  objec- 
tion to  M'Allister-s  competency  without  a  release. 

Rule  discharged. 


DOE  on  the  demise  of  THE  MAYOR,  etc.,  of  Saint  John 

against  CHRISTOPHER. 

The  fee  of  six  Hazeu,  Q.C.,  moved,  on  the  first  day  of  this  term,  on 
eiffhtpenc*"  the  affidavit  of  the  plaintiffs'  attorney  for  a  rule  nisi, 
allowed  to  the  (..^ujjjj^  ^^  f\^^  deputv  clerk  of  the  Circuits  to  refund  the 

Judge  on  a  "  '       * 

trial,  under  suui  of  six  shilHugs  aud  cightpeuce,  paid  to  him  by  the 
of^feeJ,  iTpay^  plaintiffs  as  a  fee  to  the  Judge  for  the  trial  of  this  cause, 
able  when  the  j^  appeared  that  the  cause  was  entered  for  trial  at  the 

cane  i8  entered  ^* 

fortrial,  and  is  Saint  John  circuit  for  August,  1851,  and  was  not  tried,  _ 
lefunded  if  the  the  record  being  withdrawn  on  the  settlement  of  the-^ 

ward*8  ^settled  ^*^"*^^'-     That  a  demand  had  been  made  for  the  return  o 
by  the  parties,  the  fee,  On  the  ground  that  the  cause  had  not  been  tried 
and  that  the  clerk  refused  to  refund  the  amount. 

It  was  contended   that  a  question   existed   as  to  th- 
validity  of  the  whole  ordinance  dated  2d  March,  178^ 
establishing   fees   in    the   Province.     At    that  time 
Legislature  had  not  been  convened,  although  the  coi 
mission  erecting  New  Brunswick  into  a  separate  pir""-<>- 
vince  had  been  issued  by  the  Crown,  which  authoriz 
the  Lieutenant-Governor  to  call  the  Legislature  togeth.< 
The  Crown  had  no  power  to  establish  fees  to  be  exacted 
by  its  officers,  without  the  assent  of  the  Assembly,  aud 
the  ordinance  could  only  be  supported  by  itB  being  siiewn 
that  it  had  received  the  Legislative  sanction;  which  it 
would  be  for  the  clerk  to  shew  to  the  Court    But  ad- 
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mittinj?  that  the  ordinance  was  in  force,  this  fee  could       i862. 
not  legally  be  taken  by  the  Judge,  unless  he  tried  the "  j^^  ^^^ 
cause.    No  fee  to  the  Judge  was  established  on  the  enter-  The  Mayor 
ing  of  the  cause  at  the  opening  of  the  Court,  though  the       againtt 
clerk  was  entitled  to  two  shillings  for  "  entering  on  the  Chbibtophm. 
kludge's  book  every  cause  to  be  tried."    The  entering  of 
a  cause  on  a  docket  was  first  required  by  the  rule  of 
Court  of  1826:^  it  was  not  in  the  power  of  the  Court  to 
establish  a  fee  on  such  entry,  nor  had  they  attempted  to 
do  so.     The  ordinance  of  1785  gave  certain  fees  for  cer- 
tain   specific    services   when    performed,    and    declared 
**  That  it   is   necessar^^  that  a  reasonable  provision   be 
"  made,  and  a  table  of  fees  ordained  in  due  proportion 
**  to  their  services,''  (that  is,  the  ofticters  in  New  Bruns- 
wick) '*  in  order  that   every  one   may  know    what  is  of 
"  riicht  in  each  case  to  be  d(»manded."     It  further  ordains: 
'*  That  no  officer  or  other  person  or  ])er8on8  whatsoever, 
"  for  any  senice  or  services  by  him  or  them  dom*  or  per- 
'*  formed  in  their  respective  offices,  or  for  or  in  respect  of 
*'  his  or  their  said  office  or  offices,  for  any  fee,  perquisite 
'*  or  other  benefit  or  reward,  shall  exact,  demand  or  ask 
"  any  greater  or  other  fee  or  fees,  sum  or  sums  of  money, 
*'  for  the  discharge  of  his  or  their  several  and  respective 
"  duty  or  duties  in  their  rsi)ective  offices,  other  than  what 
*'  is  hereinafter  allowed  and  established."  -     Then   fol- 
lows the  table  of  fees.     It  is  then  directed  that  every 
officer  shall  keep  a  table  of  fees  in  his  office,  "  And  all 
*'  or  every  person  or  persons,  officer  or  officers,  that  shall 
**  at  any  time  exact,  demand,  or  accept,  gn^ater  or  other 
*'  fee  for  or  in  respect  of  any  services  hereinbefore  men- 
"  tioned,"  shall  be  liable  to  be  suspended  and  turned  out 
of  office.  Among  the  fees  to  be  taken  by  the  Judge  is  tlu* 
following — '*  Every  trial  on  the  circuit,  unless  criminal, 
"  ^*s.  8d."     There  is  nothing  ambiguous  in  these  words : 
the  entry  of  the  cause  is  never  mentioned.     If  there  was 
any  doubt  on  the  subject,  the  construction  against  ex- 
acting the  fee  would  prevail;    but  there  is  none.    For 
the  service  of  trying  the  cause  the  Judge  is  to  receive 
six  shillings  and  eightpence,  in  the  nature  of  a  quantum 
meruit  in  "  respect  of  the  services."    No  fee  can  be  de- 

'  See  AUen*s  BnleB  14.  >  Allen's  Boles,  Append.  No.  1. 
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manded  for  a  constructive  service  under  the  ordinance. 

The  fees  are  expressly  in  terms  given  for  the  several 

iTOB  8ervic<?8  actually  performed.     A  strained  construction 
^^^  cannot  prevail  to    support  any    exaction.     If  there  is 
>PH«B.  nothing  in  the  ordinance  to  warrant  the  taking  a  fee 
for  the  trial  of  a  cause  which  was  never  tried,  no  prac- 
tice of  so  doing  (if  it  has  prevailed)  can  make  the  exac- 
tion legal.     No  length  of  time  can  legalize  a  custom 
of  taking  an  illegal  fee.    It  will  be  for  the  clerk  of  the 
Circuits  to  show  how  long,  and  by  what  authority,  such 
practice  has  been  adopted.     If  it  was  shewn  to  have 
prevailed  from  the  date  of  the  ordinance,  it  will  not 
suffice.    In  Morgan  v.  Palmer,^  it  was  held  that  the  fact 
of  a  fee  having  been  uniformly  received  for  sixty-five 
years  would  not  support  the  right  to  take  it. 

Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.    It  is  a  matter  of  some  regret  to  us,  that  a  prac- 
tice which  has  uniformly  prevailed  since  the  first  es- 
tablishment of  Circuit  Courts  in  1786 — now  over  sixty 
years — should  just  at  this  time  be  called  in  question,  so 
shortly  after  the  Court  has  been  deprived  of  the  ser- 
vices of  the  late  Chief  Justice  Chipman,  himself  per- 
fectly conversant  with  the  practice  of  the  Court  for  so 
many  years,  as  Clerk  of  the  Circuits  and  a  Judge,  and 
the  successor  in  both  offices,  of  his  father,  who  was  the 
first  clerk  of  the  Circuits  in  the  Province,  and  after- 
wards one  of  the  Judges  of  this  Court  for  many  years  =: 
80  shortly  too,  after  the  retirement  of  Mr.  Justice  Bots — 
ford,  an  early  practitioner  in  the  Province,  and  twentw^ 
years  a  Judge  of  this  Court. 

Tha  three  puisne  Judges  of  the  Court,  who  were  al —  1 
many  years  in  practice,  constantly  paid  this  fee  on  th  e 
entry  of  causes  for  trial,  and  in  no  single  instance  ai 
we  aware  that;  the  fee  was  repaid.  We  have  derive 
the  construction  of  the  ordinance,  and  the  practice  u: 
der  it,  from  the  honored  predecessors  and  associates 
have  named,  and  we  think  the  practice  warranted 
the  ordinance. 

The  Court  of  Nisi  Prius  is  a  distinct  Court  from  tbe 
Supreme  Court,  although    the   Judges  of  the  Suprenie 

^2  3.  AC.729.  '       • 
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Court  or  any  one  or  more  of  them  are,  virtute  officii,      1862. 
Judges  of  the  Nisi  Prius.    The  Judge  opens  the  circuit    j^  ^^^  ' 
Court,  and  sits  for  the  sole  purpose  of  trying  the  causes  TmMatoe 
at  issue,  the  records  of  which  are  sent  down  from  this      agairut 
Court  for  trial  in  the  respective  counties;    he  receives  Christopmb. 
a  list  of  the  causes  and  the  records  of  Nisi  Prius,  he  is 
prepared,  and  it  is  his  duty,  to  try  all  such  causes.    If 
there  is  not  time  for  this,  and  the  causes  are  made  re- 
manets,  no  new  trial  fee  is  exacted.     The  fee  to  the 
Judge  has  been  considered  payable  when  the  cause  is 
entered  for  trial,  on  the  same  ground  that  the  trial  fees 
provided  by  the  ordinance,  to  the  counsel  and  attorney, 
have  always  been  considered  taxable  on  such  entry.    If 
the  cause  is  not  tried,  it  is  no  act  or  fault  of  the  Judge: 
it  is  the  party's  own  act  or  default. 

The  rule  must  be  Refused. 


WALSH  against  FAIRWEATHER.  Saturday, 

14th  February, 

The  declaration  in  this  case  contained  six  counts.  A  if  the  piaintiflf 
verdict  was  given  for  the  plaintiff  on  the  first  count  diet  on  one  ?f 
only,  and  no  notice  taken  of  the  issues  arising  upon  the  H^d'there^S**' 
other  counts.  The  clerk  on  the  taxation  allowed  the  no  finding  on 
plaintiff  the  costs  of  all  the  counts.  count8,%ei8 

A.  L.  Palmer  now  moved  for  a  review  of  the  taxation,  il^^L-^"^^*** 

'  to  costs  on 

and  contended    that  the  plaintiff  was  entitled  to  the  that  count  on 

^irhicD  he 

costs  of  that  count  only  on  which  he  obtained  judgment,  obtains  judg- 
because  costs  were  only  recoverable  under  the  statute  '°®"^- 
of  Gloucester,  where  the  plaintiff  recovered  damages. 
Penson  v.  Lee,*  Andrews  v.  Wilson,^  Cox  v.  Thomason,^ 
Ward  V.  Bell.*    The  act  13  Vict.  c.  32,  s.  5,  did  not  affect 
this  principle,  but  enabled  a  defendant  to  claim  a  ver- 
dict on  the  other  counts,  and  to  get  the  costs  of  them. 
As  that  was  not  done,  alj  that  the  defendant  claimed 
was  that  the  plaintiff  should  not  get  costs  of  those 
coonts. 
G,  W.  Ritchie  contra,  contended  that  under  the  old 

^  9  B.  A  P.  884.  «  8  Kerr  127. 

•  1  Dowl.  672.  4  2  DowL  7 1. 
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1862.       practice  in  England,  the  plaintiff  was  entitled  to  costs 

— ^^     —  on  the  whole  declaration,  though  he  did  not  recover  on 

offainst     all  the  counts.     2  Tidd.  1007.     The  defendant  should 

have  taken  care  to  have  a  verdict  entered  in  his  favor 

on  those  counts  on  which  the  plaintiff  failed  to  recover. 

The  act  made  no  other  alteration  in  the  practice. 

CARTER,  CJ.    I  do  not  see  how  it  is  possible,  under 
the  act,  for  the  plaintiff  to  be  allowed  costs  on  any  but 
the  first  count. 
Per  Curiam.  Rule  absolute. 


Ex  parte  ALLEN. 

Court  wSr™^     In  Michaelmas  term  last,  Allen  moved  for  a  prohibi- 
graat  a  prohi-  ^qjj  ^^  restrain  the  Inferior  Court  of  Common  Pleas 

bition  to  re- 
strain the        for  the  county  of  Victoria  from  proceeding  in  a  suit 

mon  pleas ^™l>i^ought  against  him  by  one  Thomas  Pickard,  to  recover 

from  proceed-   ^i^^  gy^^   ^f  £10 
ing  in  an  ac- 
tion brought        It  appeared  by  the  suggestion  and  affidavit  on  which 

cterkofthe     the  motion  was  founded,  that  Pickard  had  been  fincKl 

^vi^m^ey  ^^^  ^^^*  ^  contempt  of  Court  at  the  Victoria  circuit  in 

p^d  to  him  as  September  last,  and  had  paid  the  fine  to  the  applicant 

on  the  plaintiff  (who  was  acting  as  clerk  of  the  Circuit  Court),  and 

iJist  PriuMor  afterwards  brought  an  action  against  him  in  the  Court 

a  contempt      of  Common  Pleas  to  recover  the  money,  on  the  ground 

the  Niai  Prius  that  the  fine  had  been  improperly  imposed. 

Court.  j^  ^,j^gj  contended,  that  this  Court  exercising  similar 

powers  with  the  Court  of  Queen's  Bench  in  England, 

had  a  superintendency  over  all  inferior  Courts,  and  had 

a  right  to  restrain  them  from  proceeding  in  a  matter 


over  which  they  had  no  jurisdiction,  or  where^E^e 
they  had  jurisdiction,  but  were  proceeding  ir— ^^r 
regularly  or  improperly.  Bac.  Ab.  "Prohibition'*'*^' 
(A)  (1),  2  Chitty-s  Gen.  Prac.  355.  [Carter,  C.J.— Th 
Courts  of  Common  Pleas  have  concurrent  jurisdiction 
with  this  Court  in  transitory  actions,  and  as  there  ir 
nothing  on  the  face  of  the  proceedings  to  shew  that  thi 
is  any  thing  but  an  ordinary  action  for  money  had  an» 
received,  which  the  Common  Pleas  Court  has  jurlsdi 
tion  to.  try,   can  we   restrain  it  7}    Unless   the   ttat 
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ments  in  the  affidavits  were  contradicted,  it  would  ap-      1862. 

pear  that  the  action  was  improperly  brought,  and  if  it  —~ — ^^^ 

was  allowed  to  proceed,  the  Inferior  Court  would  be     allkn. 

inquiring  into  the  power  of  the  Supreme  Court.    If  the 

action  had  been  brought    in  this    Court,   proceedings 

would  have  been  stayed  on  application;   and  where  an 

action  was  improi)erly  brought  in  an  Inferior  Court,  a 

prohibition  was  the  only  remedy.    Such  an  action  was 

an  innovation,  and  one  which  could  not  be  brought  in 

any  Court,  for  where  a  Judge  at  Nisi  Prius  imposed  a 

tine  for  a  contempt,  no  other  Court  had  power  to  in- 

cjuirf  whether  he  had  exercised  his  discretion  properly. 

Rex   V.  Davison,*  4  Bla.  Com.  283,  286. 

Rule  nisi. 

No  cause  having  been  shewn,  a  motion  was  now  made 
on  an  affidavit  of  service,  to  make  the  rule  absolute. 

PARKER,  J.,  said  that  he  had  looked  into  the  cases, 
and  was  satisfied  that  a  prohibition  was  the  proper 
remedy. 

Per  Curiam.  Rule  absolute. 

U  B.  d'  Aid.  329. 
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GENERAL  RULE. 


(Attachment.) 

It  is  Ordered,  That  in  future  no  attachment  do  issue, 
unless  taken  out  in  the  terra  during  wliieh  the  same  may 
have  been  granted,  or  in  the  vacation  next  succeeding  the 
same,  without  the  order  of  the  Court  or  a  Judge. 


OASES 

1852. 


AUOITEDAIVD    DETERHIUVED 

IN   THE 

SUPREME    COURT  OF  NEW  BRUNSWICK 

IN 

EASTER  TERM 

IN  THE  FIFTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Saturday, 

T7th  ApHL 

THE  QUEEN  against  HEBERT.  ^^   ^ 

^  ^  The  Crown, 

.     ,   ,       ^y  letters  pa- 

INFORMATION  for  trespass  and  intrusion,  tned  be- tent  under  the 
fore  Wilmot,  J.,  at  the  last  Victoria  circuit.  The  land  |J!^^^^  ^.^^ 
in  question  was  situated  at  the  conflut^nce  of  the  Saint  a«feudant  the 

*  •  ri{;httocx!- 

John  and  Madawaska  rivers,  and  was  part  of  the  ter-cupy  land  for 
ritorj  ceded  to  Great  Britain  by  the  treaty  of  Washing- ye^^^°2IL« 
ton  in  1842.    On  the  18th  June,  1831,  the  Ooverninent  of  *t{»««»'ni 

'  lihould  be 

this  province,  by  letters  patent  under  the  great  seal,  gave  aooijer  re- 
a  lease  or  license  of  occupation  of  this  and  other  land  to^j'JJ.^n  .^n   ® 
Simon  Ilebert,  the  defendant's  father,  his  heirs,  ^^^cu- J^IJJj^"' 
tors   and   administrators,   for  the  term   of   twenty-one  fmint  was  to 
years,  containing  the  following  clauses:     ''Unless  the  void :  Held, 
''same  shall  be  sooner  required  bv  us,  our  heirs  and  P."*"^"*'?*?^ 

^  •■  tion  for  mtru- 

''successors  (on  notice  of  which  these  presents  to  besion,  after  no- 
void)."     The  habendum  was,  '*  To  the  said  Simon  He-  flSLi^to  ^ve 
*'  bert,  his  heirs,  executors,  administrators  or  assigns,  tfat^M^*°°' 
"  for  the  full  end  and  term  of  twenty-one  years  from  removal  of  the 
"  the  date  hereof,  unless  as  aforesaid  the  same  shall  be  not^foundedS 
"sooner  wanted  and  required  by  us,  our  heirs  or  sue- J^^jj^^**^ 
"  cessors,  on  notice  whereof  as  aforesaid,  these  presents  forfeiture,  no 
"  to  cease  and  be  utterly  null  and  void,''  Upon  the  death  ©"Sce^waane- 
of  his  father  the  defendant    got  the    possession,  and^JJ^ghS*^ 

right. 

ScmbU,  that  a  notice  that  the  Government  required  the  land,  signed  by  the  Sorv^or 
General  of  Crown  lands  in  hia  official  character,  was  sufficient,  without  proof  of  any  pravioos 
authority  from  the  Crown  to  give  the  notice. 

Tho  Crown,  by  subsequently  laving  out  the  land  into  lots  and  granting  it,  reoogniies  the 
authority  of  the  Surveyor  General  to  give  the  notice. 

Quaere^  whether  the  fourth  article  of  the  treaty  d  Washington  applies  to  the  ease  of  a 
person  who  oooupias  land  under  a  lease  or  lioenae  from  the  Crown. 


Hebert. 
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1852.       built  upon  a  part  of  the  land,  and  after  the  settlement 
— — of  the  boundary  between  this  Province  and  the  United 

The  Queen 

against  States,  claimed  the  land  under  the  fourth  article  of  the 
treaty  of  Washinf^ton/  but  his  claim  was  disallowed  by 
the  commissioners.  In  September,  1848,  the  following 
notice  was  given  to  the  defendant: 

"  Notice  is  hereby  given,  that  a  license  of  occupation  from  the 
••  Government  of  this  Province  to  Simon  Hebert.  dated  18th  Jane,  18"il, 
**  of  a  tract  of  land  fronting  on  the  north  eastern  bank  or  shore  of  the 
♦*  river  Saint  John,  immediately  above  the  mouth  or  entrance  of  tl  e 
*'  Madawaska  river,  ceases  and  determines  from  this  date,  agreeably 
"  to  the  terms  of  the  license,  the  said  tract  being  now  required  for  ihc 
**  purposes  of  the  Government. 

••  Given  under  my  hand  at  the  Crown  Land  Office,   Fredericton, 

**  this  twenty-third  day  of  August,  183d. 

*'  Thomxs  Baillie, 

**  Surveyor  General." 

The  notice  was  served  by  a  deputy  Crown  surveyor, 
who  immediately  afterwards  laid  out  a  portion  of  the 
land  into  town  lots,  some  of  which  were  sold  in  1850, 
and  p;rants  issued,  but  the  defendant  soon  afterwards 
destroyed  the  boundaries  and  refused  to  give  up  the 
possession  <»f  any  part  of  the  land.  The  defence  was: 
1st,  That  the  defendant's  father  had  purchased  the  land 
from  an  Indian  upwards  of  sixty  years  before  action 
brought,  and  therefore  that  the  right  of  the  Crown  was 
barred  by  the  statute  of  Limitations,  6  Wm.  4,  c.  74; 
2.  That  the  notice  was  not  sufficient  to  determine  the 
lease;  3.  The  defendant  was  entitled  to  the  land  under 
the  treaty  of  Washington.  But  there  being  no  evidence 
of  the  extent  of  the  Indian's  possession,  or  that  he  had 
any  permanent  occupation  of  the  land,  and  the  learned 

^  This  article  is  as  follows  :  "  All  claims,  for  more  than  six  yean  be- 

grants  of  land  heretofore  made  by  fore  the  date  of  this  treaty,  ahall  in 

either  party  within  the  limits  of  the  like  manner  be  deemed  valid,  aod 

territory,  which  by  this  treaty  falls  be  confirmed  and  quieted  by  a  re- 

within  the  dominions  of  the  other  lease  to  the  person  entitled  thereto, 

party,  shall  be  held  valid,  ratified  of  the  title  to  such  lot  or  parcel  of 

and  confirmed  to  the  persons  in  land,  so  described  as  beat  to  inclade 

possesfiionunder  such  grants,  to  the  the  improvements  made  thereon; 

same  extent  as  if  sucli  territf)ry  had  and  in  all  other  respects  tlie  tiro 

by  this  treaty  fallen    within  the  contracting  parties    agree  to  deti 

dominions  of  the  party  by  whom  upon  the  most  liberal  principlee  of 

such  (i;rants  were  made ;    and  all  equity,   with  the  settlers  actually 

equitable  possessory  claims  arising  dwelling  upon  the  territory  hiHH 

from  a  possession  and  improvement  to  them    reapeotively,  wlueh  ^ 

of  any  lot  or  parcel  of  land  by  the  heretofore  been  in  dupnte  bttwMO 

person  actually  in  possession,  or  by  them."     See  Ropal  (huetUt  ttid 

tboee   under   whom    such   person  March,  1848. 
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Judge  being  of  opinion  that  the  Crown  was  entitled  to      1862. 
recover,  a  verdict  was  taken  for  the  Crown  by  consent,  j.^^  q^^^^ 
subject  to  the  opinion  of  the  Court  on  the  points  taken     ^^^'j^^ 
at  the  trial. 

In  Michaelmas  term  last,  G.  Botsford  moved  accord- 
ingly, and  obtained  a  rule  nisi  on  the  second  point  only 
— the  Couvt  being  of  opinicm  that  there  was  no  adverse 
])os8e8sion  proved,  and  that  the  treaty  would  not  apply 
to  this  <'ase,  where  the  defendant  was  in  possession  un- 
der license  from  the  Crown. 

The  Attorney  (leneral  shewed  cause  in  Hilary  term 
last.  1.  The  notice  was  sufficient  to  determine  the  li- 
<ense.  This  is  not  a  forfeiture  for  condition  broken, 
whi<-h  requiivs  an  inquest  of  office  to  determine  whether 
then*  has  been  a  breach  or  not;  it  is  a  mere  revocation 
of  the  license,  which  did  not  require  to  be  under  seal, 
nor  that  any  previous  fact  should  be  ascertained  by  the 
( 'rown.  The  licensee  having  agreed  that  the  license  may 
be  determined  by  a  notice,  the  defendant,  claiming  un- 
der him,  cannot  dispute  it.  [Street,  J. — Was  it  not 
incumbent  on  you  to  shew  that  the  (Government  re- 
quired the  land,  and  that  Mr.  Baillie  was  authorized  to 
give  the  notice  ?]  It  must  be  presumed  that  he  was 
acting  under  the  directions  of  the  Government.  The 
notice  was  signed  by  him  in  his  official  character,  and 
therefore  the  onus  was  on  the  defendant  to  shew  that 
he  had  no  authority,  according  to  the  maxim  omnia 
pnesumuntur  rite  esse  acta.  2.  The  acts  of  the  Crown 
in  laying  out  the  lots,  were  a  sufficient  notice  that  the 
Government  required  the  land,  independent  of  the  writ- 
ten notice,  and  the  subsequent  sale  of  a  part  of  the  lots, 
was  an  adoption  by  the  Government  of  the  notice  and 
what  had  been  done  under  it.  Adams'  Eject.  129,  Roe  v. 
Pierce.^ 

G.  Botsford,  contra.  When  an  interest  is  given  under 
the  great  seal,  it  can  only  be  terminated  by  matter  of 
record.  Doe  v.  Redfern.^  At  all  events  the  notice  here 
is  InsofBcieut:  it  should  have  been  under  the  great  seal. 
The  lease  vested  a  right  in  the  defendant  which  could 
only  be  divested  by  an  instrument  of  equal  validity  with 
that  onder  which  he  acquired  the  right.  Quodqne  dis- 
flolyitor  eodem  ligamine  quo  ligatnr.    The  officer  giving 

1  2  Camp.  OC.  ^  12  EimI  96. 
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1852.       ^^^  notice  should  have  been   clothed  with  the  power 

the  lease  contemplates.     What  right  has  the  Surveyor- 

jainst  General  to  do  away  with  the  Crown  grant  ?  There  is 
nothing  to  shew  that  he  was  authorized  to  give  the  no- 
tice, or  that  the  Government  required  the  land  or  ever 
moved  in  the  matter.  The  maxim  omnia  pnesumuntur 
rite  esse  acta  does  not  apply.  It  cannot  be  said  that  the 
defendant  has  waived  the  notice,  because  he  did  not 
resist  the  officer  when  he  went  to  lav  out  the  lots.  He 
was  not  bound  to  make  any  objection  then;  he  had  a 
right  to  require  that  the  strict  formalities  of  law  should 
be  complied  with — not  that  a  mere  constructive  notice 
should  be  given,  but  that  he  should  receive  such  a  no- 
tice as  would  satisfy  him  that  the  Crown  intended  to 
terminate  the  lease.  The  fact  of  the  Crown  afterwards 
granting  a  part  of  the  land  is  not  notice — it  will  not 
make  that  right  which  was  wrong  before. 

Cur.  adv.  vult. 
CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.    This  was  an  infonnation  of  intrusion  exhibited 
by  the  Attorney  General  on  behalf  of  her  Majesty,  and 
brought  to  remove  the  defendant  from  the  possession  of 
land  in  the  county    of    Victoria,  which,  it  is  alleged, 
ought  to  be  in  the  hands  and  possession  of  the  Queen 
in  right  of  the  Crown.    The  defendant  pleaded  the  gen- 
eral issue.     The  land  in  question  wasi  part  of  a  large 
tract  (of  which  there  could  be  no  doubt  the  title  was  in 
the  Crown),  which  tract  is  described  in  letters  patent 
under  the  great  seal  of  the  Province,  bearing  date  the 
18th  June,  1831,  made  to  Simon  Hebert  (the  father  of 
the  defendant),  since  deceased,  his  heirs,  executors  and 
administrators,  under  which  Simon  Hebert  was  doubt- 
less in  lawful  occupation,  and  that  lawful  occupation 
passed  to  the  defendant.    Now  it  is  of  little  consequence 
whether  these  letters  patent,  by  the  terms  used,  and  in 
the  absence  of  any  rent  or  service,  or  covenant  from  the 
grantee,  enured  as  a  lease  or  a  mere  license  of  occapa- 
tion.    The  term  was  for  twenty-one  years  from  the  date, 
thus  expressed   in   the  granting   clause,   "  Unless  the 
''  same  (land)  shall  be  sooner  wanted  and  required  by  as, 
"  our  heirs  and  successors,  on  notice  of  which  these  pi*- 
**  sents  to  be  void."     In  the  habendum  it  is  "  To  hoM 
"  for  the  said  term  of  twenty-one  years  onless  as  afore- 
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**  said  the  same  shall  be  sooner  wanted  and  required  by  1862. 
*' us,  our  heirs  or  successors,  on  notice  whereof  as  r^^jj  Qumi 
*'  aforesaid,  these  presents  to  cease  and  be  utterly  null  a^ai-Mt 
**  and  void."  Now  if  this  is  to  be  considered  a  lease,  the 
term  might  be  put  an  end  to  at  any  time  before  the  ex- 
piration of  the  twenty-one  years,  on  notice  that  the  pos- 
session was  required  by  the  Crown.  If  a  mere  license,  it 
was  revocable  or  countermandable  by  such  notice;  after 
which  the  lawful  possession  of  Simon  Hebert  and  all 
claiming-  under  him  would  cease.  And  it  is  clear  that 
an  information  of  intrusion  lies  as  well  for  the  holding 
over  after  a  Crown  lease  is  determined,  as  for  a  tortious 
entry.  Chitty's  Prerog.  332.  No  inquest  of  office  is 
necessary  as  a  foundation  for  the  proceeding.  The 
Queen  does  not  require  to  be  informed  by.  an  inquest, 
«as  to  her  own  acts  in  pais.  The  removal  of  the  defen- 
dant is  not  sought  to  be  enforced  on  the  ground  of  any 
breach  of  condition  by  the  grantee,  or  any  escheat  or 
forfeiture.  The  case  relied  on  by  the  defendant's  coun- 
sel, Doe  V.  Redfern,^  was  one  of  escheat  propter  defec- 
tum sanguinis,  wholly  inapplicable  to  the  present. 

The  main  question  on  which  the  argument  turned,  was 
the  sufficiency  of  the  notice,  and  from  the  view  we  take 
«»f  that,  it  is  unnecessary  to  decide  whether  it  was  open 
to  the  defendant  to  avail  himself  of  that  defence — he 
denying  the  Queen's  title  or  right  to  make  the  grant, 
and  at  the  same  time  setting  up  a  right  under  the  grant. 
From  the  course  of  the  argument,  we  may  consider  the 
validity  of  the  notice  as  if  the  question  arose  on  an  is- 
sue joined  upon  the  traverse  of  a  plea  by  the  defendant, 
that  he  had    not    received    notice    that  the; land  was 
wanted  and  required  by  the  Q,ueen.    That  the  land  was 
so  required  there  can  be  no  doubt  from  the  evidence. 
All  the  other  parts  of  the  tract  were  laid  out  into  lots 
by  the  Crown  surveyor,  and  sold,  and  grants  thereof 
made  by  the  Crown.    Neither  is  there  any  doubt  that  a 
notice  was  given  thereof  to  the  defendant.     It  is  how- 
ever objected,  that  the  notice  so  given  was  not  in  the 
name  or  under  the  seal  of  Her  Majesty,  but^proceeded 
^rom  Mr.  Baillie,  the  Surveyor  General  of  Crown  lands^ 

1 12  East  96. 
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1862.       ^^^d  that  there  was  no  proof,  a  priori,  of  any  special 


■=- — ~  -  authority  to  him,  to  give  such  notice.  Had  Mr.  Baillie 
aijamst  been  a  mere  private  person,  or  had  given  the  notice  as 
such,  there  might  be  some  ground  to  complain  that  his 
authority  was  not  shewn ;  for  the  objection  seems  to  go 
to  this,  that  the  authority  under  which  Mr.  Baillie  acted 
was  not  shewn  to  the  defendant,  rather  than  that  he 
acted  without  any  authority.  But  the  notice  was  signed 
by  him  in  his  official  character  of  Surveyor  General; 
and  as  the  Crown  does  not  act  in  person,  but  by  its 
officers,  this  matter,  relating  to  the  Crown  lands,  which 
were  to  be  laid  out  into  lots  and  disposed  of,  would 
I)roperly  belong  to  the  Crown  surveyor's  office. 

It  appears  to  us,  however,  that  this  question  is  set  at 
rest  by  the  subsequent  acts  of  the  Government,  which 
recognized  and  adopted  Mr.  Bailie's  act,  and  remove 
all  doubt  that  he  was  acting  under  proper  authority 
when  he  gave  the  notice.  The  late  case  of  Buron  v.  Den 
man  ^  decides  that  the  principal  of  ratihabitio  applies 
to  acts  of  the  Crown,  and  that  the  ratification  need  not 
be  signified  under  the  great  seal,  but  may  be  made 
through  the  proper  officers,  who  were  in  that  case  the 
Secretary  of  State  and  the  Lords  of  the  Admiralty.  It 
is  held  too  "  that  if  the  defendant  make  cognizance  as 
"  bailiff  to  the  King,  he  need  not  allege  a  patent."  See 
1  Saund.  347  (C),  note  4.  As  bailiff  to  a  corporation,  he 
need  not  allege  a  deed.  3  Ley.  107.  So  notice  to  quit 
by  an  agent  is  good,  if  the  act  be  adopted  by  the  prin- 
cipal; and  a  notice  to  quit  by  the  steward  of  a  corpora- 
tion, is  sufficient  without  evidence  that  he  had  authority 
under  seal  for  this  purpose.    Roe  v.  Pierce.^ 

We  think  therefore  under  the  evidence  the  notice  was 
sufficient  to  terminate  the  defendant's  right  to  the  oc- 
cupation of  the  land  in  question;  and  as  this  is  the  onlv 
point  on  which  we  ever  entertained  any  doubt,  the  rnle 
must  be  discharged. 

Rule  discharged. 

^  2  Exch.  R.  167.  >  2  Camp.  96. 
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1852. 


THE  QUEEN  against  HARPER. 


In  Hilary  term  last,  D.  S.  Kerr  moved  to  set  aside  an  THe  defendant 
attachment  against  the  defendant,  in  a  case  of  ^'^^^^  mand^l^coets 
V.  Harper,  with  costs,  and  that  Mr.  A.  L.  Palmer,  the  under  a  rule  of 
plaintiff's  attorney,  should  refund  to  the  defendant  the  pu'iitiff's  at-*^ 
sum  of  £2  18s.  9d.,  which  he  had  been  obliged  to  paj  ^e"^'o J^l^to 
upon  such  attachment.     The  facts  appear  fully  in  the  the  piaintiflf ; 

.     _  ^      J.  ^,       ^        J.  the  attorney 

judgment  of  the  Court.  afterwards  ob- 

A.  L.  Palmier  opposed  the  motion,  and  contended  that  JJJ°^  Jttaoh- 
the  contempt  was  complete  by  the  demand  and  refusal  ment  for  non- 
of  the  money,  and  could  not  be  purged  without  paying  Sfrcosts,*^  but 
the  costs  of  the  affidavit  made  to  move  for  the  attach-  ^^j^^^t 
ment.  Swaine  v.  Senate,^  Morrison  v.  Summers,^  Gould  iwued,  was  in- 
v.  Davis,3  Wyllie  v.  Phillips,*  were  cited.  payment  to 

Cur.  adv.  vult.  g;V'S.«t 
CARTER,  C.J.,  now  delivered  the  judgment  of  the  was  not  justi- 
Court.  A  motion  was  made  in  this  case,  upon  notice,  wards  issuing 
to  set  aside  an  attachment  issued  in  November,  1851,  ^^j.*^*|^^^°f 
with  costs,  and  that  the  plaintiff's  attorney,  Mr.  A.  L.  an  affidavit  of 
Palmer,  who  issued  it,  be  ordered  to  refund  to  the  de- ,>ay ment  and 
fendant  the  sum  of  £2  IBs.  l)d.,  which  he  had  been  ob-  ^  "^^yjf}" 

'  sequently  m- 

lige<l  to  pay  upon  such  attachment.  curred. 

The  facts  are  these.  The  defendant  was,  under  a  rule 
of  Court  of  Michaelmas  term  1849,  required  to  pay  to 
the  plaintiff  in  the  action,  costs  on  the  dismissal  of  a 
motion,  which  costs  were  taxed  at  £3  19s.  2d.  These 
costs  were  demanded  from  the  defendant  by  the  plain- 
tiff, on  the  10th  November,  1849,  and  not  then  paid, 
but  prior  to  the  next  term,  namely,  on  the  18th 
Januarj',  1850,  the  defendant  paid  the  amount  of  the 
taxed  costs,  £3  19s.  2d.,  to  the  plaintiff,  who  gave 
him  a  receipt  in  full  tor  such  costs,  which  receipt 
is  on  the  files  of  the  Court.  This  does  not  ap- 
pear to  have  been  made  known  by  the  plaintiff  to  his 
attorney,  who  in  pursuance  (as  he  alleges)  of  instruc- 
tions given  him  by  the  plaintiff  previous  to  the  payment 
by  the  defendant,  prepared  an  affidavit,  upon  which  a 
rule  for  an  attachment  was  obtained  in  Hilarv  term 

*  2  N.  R.  99.  «  1  B.  A  Ad.  569. 

«  1  C.  A  J.  416.  <  3  Bing.  N.  C.  776. 
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1852.       1850,  against  the  defendant,  for  the  nonpayment  of  the 
""r;^ — 7^ costs  taxed  at  £3  IDs.  2d.     Soon  after  this  rule  was  ob- 

The  Queen 

against  tained,  the  facts  of  the  previous  payment  came  to  the 
knowledge  of  Mr.  Palmer,  but  the  matter  is  allowed  to 
rest  until  November,  1851,  when  a  demand  is  made  on 
the  defendant's  attomev  for  the  costs  of  the  attachment 
which  being  refused,  the  attachment  is  issued  by  Mr. 
Palmer  against  the  defendant  in  November,  1851,  for 
£1  18s.  9d.,  which  sum  (besides  20s.  to  the  sheriff)  he 
then  paid,  in  order  to  clear  himself  from  such  attach- 
ment. 

We  think  the  issuing  of  this  attachment  under  such 
circumstances,  and  after  such  a  lapse  of  time,  was 
clearly  improper  and  unjustifiable.  The  defendant  un- 
der the  rule  of  Court  was  justified  in  paying  the  taxed 
costs  to  the  plaintiff  or  his  attorney,  and  having  done 
so,  was  guilty  of  no  contempt  which  would  render  him 
liable  to  an  attachment.  Had  the  whole  of  the  facts 
appeared  at  the  time,  no  rule  for  an  attachment  could 
have  been  granted.  The  case  might  have  been  differeot 
had  the  costs  of  the  affidavit  been  demanded  from  the 
defendant  when  he  offered  to  pay  the  former  costs,  bnt 
it  was  not  even  made  known  to  him  that  any  such  costs 
had  been  incurred;  and  however  the  plaintiff  may  be 
liable  to  his  attorney  for  drawing  the  affidavit^  it  is 
perfectly  clear  that  after  the  receipt  of  the  full  amount 
of  the  costs  under  the  rule,  the  nonpayment  of  the  costs 
of  that  affidavit  could  not  be  a  ground  for  issuing  the 
attachment,  and  certainly  whatever  may  be  the  liabilitj 
of  the  plaintiff  to  his  attorney,  the  defendant  cannot  be 
liable  to  the  costs  of  the  attachment. 

As  Mr.  Palmer  has  issued  this  process  of  the  CJourt  in 
a  manner  so  entirely  unauthorized,  the  consequences 
must  fall  on  him.  The  rule  will  be  made  absolute  for 
setting  aside  the  attachment,  and  that  Mr.  A.  L,  Palmer, 
the  plaintiff's  attorney,  do  pay  to  the  defendant  the  snin 
of  £2  18s.  9d.,  being  the  amount  paid  by  the  defendant 
under  the  attachment,  and  also  the  costs  of  this  motion. 

Rule  accordingly*^ 

^  See  General  Bul«  of  Hilary  Term,  ante  p.  4S6. 


^^i 
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THE  QUEEN  against  ALLEN,  in  the  matter  of  BROWN. 

In  Hilary  term  last,  D.  L.  Robinson  obtained  a  nilexhe  penalties 
nisi  for  a  certiorari  to  remove  a  conviction  before  the^J^^^^i^j^ 
defendant,  the  Mavor  of  Fredericton,  against  Brown,  ?•  -^^  for  seU- 

'  iiiR"  liquor 

for  selling  spirituous  liquors  without  a  license.  withoutli- 

The  rule  was  obtained  on  three  grounds:    1.  That  the ^"^^le" b^" 
proceedings  should  have  been  before  the  Mavor  and  a'^'«^**®M*y^'^ 
City  Councillor,  and  that  the  flavor  alone  had  no  juris-  under  the  act 
diction.    2.  That  if  the  Mayor  had  jurisdiction,  the  pro-  rlt/iS'iTvict. 
ctH?dings  were  void  because  thev  were  not  signed  bv  the^  ,},5»  '*••*/• 

.  o  .,  rjijj^    Mayor 

defendant  as  Mayor,  but  as  a  Justice  of  the  Peace.    3.  Wmg  ex  e^do 
That  tlie  prosecution  should  have  been  in  the  name  of  the  Pei^^ 
the  City  Treasurer  or  one  of  the  City  Councillors.    By^"*y>"^*»»^ 

•^  "  character  pro- 

the  act  incorporating  the  city  of  Fredericton,  14  Vict.  c.  cei^  for  i»en- 
15,  8.  67,  "  all  the  powers  vested  in  the  Court  of  Gen-  by^'l»e''city*' 
"  eral  Sessions  for  the  county  of  York  in  and  by  the*  charter  are 

'  '  made  recover- 

*'  several  Acts  of  Assembly  for  regulating  tavern  keep-  able  before 

"  ers  and  retailers,  shall  be  transferred  to  and  vested  in  '  *®     ^^^^' 

''  the  said  City  Council  (of  Fredericton)  so  far  as  sucli 

**  laws  may  be  applicable  to  the  city  of  Fredericton ; 

*'  and  the  Mayor  and  each  several  Councillor  for  the 

"  time  being  of  the  said  city,  shall  have  full  power  and 

"  authority  to  do  any  act  or  thing  in  respect  to  the  said 

"acts,  within  the  said  city,  which  are  in  the  said  acts 

*•  directed  or  permitted  to  be  done  by  a  Justice  of  the 

"Peace."     The  seventy-fifth  section  enacts  "That  the 

"  Mayor  of  the  city  shall  be  and  be  deemed  within  the 

"  limits  of  the  city,  a  Justice  of  the  Peace  for  the  county 

"  of  York,  and  shall  have,  use  and  exercise  the  same 

,"  and  the  like  power  and  authority  within  the  city,  as 

"  if  he  had  been  nominated  and  commissioned  a  Justice 

"  of  the  Peace."     By  sect.  81,  "  All  fines,  penalties,  or 

"forfeitures  to  be  recovered  by  the  provisions  of  this 

"  act,  or  by  any  of  them,  or  by  virtue  of  any  bye-law  to 

"  be  made  and  enacted  under  the  authority  hereof,  shall 

"  and  may  be  sued  for,  recovered  and  enforced  on  the 

*'  oath  of  one  or  more  credible  witness  or  witnesses,  be- 

"  fore  the  Mayor  of^  the  said  city  and  any  one  of  the 

"City  Councillors,  who  are  hereby  authorized  and  em- 
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1862.      '*  powered  to  be,  and  are  hereby  constituted  a  Court  for 

"  the  trial  of  all  complaints,  suits,  prosecutions  or  con- 

auainst  '    "  troversics  arising  under  this  act,  or  the  said  bye-laws 
Allen.       *»  Qp  j^y  ^f  them,  within  the  limits  of  the  said  city,  and 
''  to  which  any  fine,  penalty  or  forfeiture  is  or  shall  be 
**  attached  by  virtue  of  this  act  or  of  any  such  bye-law; 
**  and  all  such  complaints,   suits,  prosecutions  or  con- 
"  troversies  shall  be  prosecuted  by  summons  or  warranty 
*^  in  the  discretion  of  the  said  Mayor  and  City  Council- 
"  lors,  in  the  name  of  the  City  Treasurer,  or  any  one  of 
'•  the  City  Councillors,  not  engaj?ed  in  the  suit  and  trial 
'*  of  the  cause/^    The  act  regulating  tavern  keepers  and 
retailers,  under  which  the  proceedings  were  had,  was 
l\  Vict.  c.  47,  which  authorized  the  Courts  of  General 
Sessions  for  the  several  counties  to  grant  licences  to 
sell  spirits,  etc.,  by  retail  in  their  respective  counties^ 
nnd  the  tenth  section  of  which  enacts  "  That  if  any  per- 
•'  son  shall  directlv  or  indirectlv    sell    or    barter    an\^ 
**  wines,  spirits,  strong  beer  or  other  distilled  or  fer— 
^*  mented   liquors   in   any  (luantity   under  five  galhms.^ 
**  without  license  for    that    purpose    first    had  and  ot^— 
*'  tained,  ev(»ry  person  so  offending,  shall  for  each  an€^ 
**  every  offencte  forfeit  and  pay  a  sum  not  exceeding  £lO 
*'  nor  less  than  forty  shillings,  to  be  recovered  with  costs 
*•  of  prosecution,  in  the  Court  of  General  Sessions  of 
**  the  Peace  for  the  county  in  which  the  offence  shall  be 
"  committed,  or  before  any  one  of  Her  Majesty's  ^\ia- 
''  tices  of  the  Peace  of  the  same  county,  on  the  oath," 
etc. 

Allen  shewed  cause,  and  contended  1st.  That  as  be- 
fore the  incori)oration  of  Fredericton,  a  Justice  of  the 
Peace  had  power  under  the  act  3  Vict.  c.  47,  s.  10,  tore- 
cover  penalties  for  selling  liquor  without  license,  an(J 
as  all  the  powers  of  a  Justice  of  the  Peace  under  that 
act,  wer(»  by  the  sixty-seventh  section  of  the  City  Char- 
ter vested  in  the  ^iayor,  he  necessarily  had  jurisdiction 
in  the  matter.  The  recovery  of  penalties  was  the  only 
power  a  single  Justice  had  under  the  3  Vict.,  and  there- 
fore unless  the  Mayor  had  this  jurisdiction,  no  effect 
could  be  given  to  the  words  of  the  sixty-seventh  section. 
2d.  That  as  the  Mayor  wa»  ex  officio  a  Justice  of  the 
Peace,  it  was  immaterial  in  which  character  he  pw* 
ceeded.      He   had   jurisdiction,  and  therefore  his  dgn- 


Allkn. 
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inp:    the    summons,  "Justice    of  the  Peace"  mipjht,  if      1862. 
wronjr,  be  considered  8urplusap:e.  3d.  That  this  prosecu-  ^^^  ^.^ 
tion  was  not  for  any  penalty  imposed  bj-  the  act  14  Vict.      a(jnifut 
c.  15,  or  by  any  bye-law  made  under  it,  but  under  the 
provisions  of  the  3  Vict.  c.  47,  and  tlierefore  was  pro- 
perly tried  before  the  tribunal  established  by  the  latter 
act. 

D.  L.  Robinson  contra,  contended  that  the  eighty-first 
section  of  the  City  Charter  constituted  the  Mayor  and 
City  Councillors  a  Court  for  the  trial  of  all  complaint* 
<oniing  within  the  cognizance  of  the  city  laws,  and 
therefore  applied  as  well  to  the  penalties  impo8(»d  by 
the  3  Vict.  c.  47,  as  to  those  directly  imposed  by  the 
charter  itself.  The  eighty-first  section  was  not  repug- 
nant to  the  sixty-seventh,  which  only  vested  the  powers 
of  t\w  (leneral  Sessions  in  the  (Mtv  Council  **  so  far  a» 
was  appli(*able  to  the  city  of  Fredericton  " — evidently 
meaning  that  there  should  be  but  one  tribunal  for  the 
trial  of  all  complaints,  and  that  tribunal  to  consist  of 
two  persons.  Rut  if  the  sixty-seventh  section  gav(»  any 
distinct  jurisdiction,  it  was  to  the  Mayor  as  the  head  of 
the  corporation,  and  not  as  a  Justice  of  th(»  I*eace.  The 
powers  given  to  the  Mayor  by  the  seventy-fifUi  s(»ction 
were  not  of  a  civil  nature,  but  merely  tu  enable  him  to 
preserve  the  peace  in  the  city. 

Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.  This  was  an  application  for  a  ceitiorari  to  re- 
move procetMiings  into  this  Court,  to  be  S(»t  aside  on  the 
following  grounds: 

Ist.  That  the  conviction  was  by  J.  C.  Allen,  Esquire, 
the  Mayor  of  the  city  of  Fredericton,  acting  in  the  char- 
acter of  a  Justice  of  the  I\»ace  and  signing  the  process 
as  such,  and  not  describing  himself  as  Mayor. 

2dly.  That  such  a  conviction,  under  the  act  of  incor- 
l)oration,  14.  Vict.  c.  15,  should  be  before  the  Mayor  and 
one  of  the  Councillors,  and  that  neither  of  them  alone 
have  any  such  jurisdiction. 

3dly.  That  under  the  same  act,  the  prost^cution  should 
Ik»  in  the  name  of  the  City  Treasurer  or  one  of  the  Coun- 
rillom. 

Thcfle  objections  are  all  founded  upon  the  construc- 
tion the  applicant's  counsel  contends  should  be  given 

VOL.  m.  vji.B.— -28 


Allen. 
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1852.       *^  the  eighty-first  section  of  the  act  of  incorporation  of 

-= — :  the  city  of  Fredericton ;    that  is,  that  the  provisions  of 

ai/ainst  that  section  extend  to  the  penalties  inflicted  by  the  act 
of  3  Vict.  c.  47,  upon  persons  selling  liquor  without  li- 
cense, as  well  as  to  the  fines  and  penalties  inflicted  by 
the  corporation  act  or  any  bye-laws  made  by  the  cor- 
poration. But  we  are  all  of  opinion  this  is  not  so.  The 
act  of  incorporation  does  not  make  any  new  special  pro- 
visions for  the  regulation  of  tavern  keepers  and  re- 
tailors of  liquors  in  the  city,  or  inflict  any  fines  or  penal- 
ties for  selling  liquor  without  license,  but  leaves  all  the 
provisions  of  the  act  of  3  Vict.  c.  47,  in  that  respect,  in 
full  force,  except  that  so  far  as  those  provisions  ex- 
tended to  the  city  of  Fredericton,  all  the  powers  by  that 
act  vested  in  the  Court  of  General  Sessions  in  respect 
thereto,  are  by  the  sixty-seventh  section  of  the  corpora- 
tion act  transferred  to  and  vested  in  the  City  Council. 
Now  by  the  tenth  section  of  that  act,  power  is  given  to 
any  one  Justice  of  the  Peace  to  convict  any  party  in 
the  penalty  of  £10,  imposed  by  that  act  for  selling  liquor 
without  license,  and  under  the  corporation  act  the  same 
power  is  transferred  to  and  vested  in  the  Mayor  or  anv 
one  of  the  City  Councillors. 

Then  as  to  the  objection,  that  the  Mayor  in  this  case 
has  not  signed  the  process  as  Mayor,  but  as  a  Justice  of 
the  Peace — we  think  it  is  fully  answered  by  the  seventy- 
fifth  and  seventy-sixth  sections  of  the  corporation  act. 
which  by  express  words  make  the  Mayor  and  each  of 
the  Councillors  for  the  time  being,  severally  Justices  of 
the  Peace  for  the  county  of  York,  the  same  as  if  they 
had  been  several Iv  nominated  and  commissioned  as 
such,  with  the  same  powers  and  authority,  only  re- 
stricted to  the  Imits  of  the  city. 

This  disposes  of  all  the  objections  to  the  conviction, 
and  the  rule  nisi  for  a  certiorari  is  discharged. 

Rule  'discharged. 
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BASTERACH  against  ATKINSON  and  CHACE. 


TRESPASS  quare  clausum  fregit.    Plea,  the  general  Where  an 
issne,  with  a  notice  under  the  act  13  Vict.  c.  32,  that  the  a^ht  o"  wi^ 
defendants  would    give    in    evidence    as  matter  of  de-^*<^*^"™»^« 

^  ^         ten  or  twelve 

fence,  that  the  place  in  which,  etc.,  was  a  public  high- years  before 
way,  that  the  defendant  Atkinson  was  a  commissioner  ^j^e  HMwi'itrd 
of  highways,  and  the  other  defendant  a  survevor  of  ?"' *"*^  "«*»^ 

*^  *'    '  *^  in  puniuance 

highways,  and  that  tliey  entered  upon  the  land  in  ques-  of  it,  second- 

ftrv  evidence 

tion  in  the  discharge  of  their  duty  as  such,  to  remove  of  the  contents 
fences  which  were  obstructing  the  highway.  2f  *^**J!?'^* 

At  the  trial  before  Street,  J.,  at  the  last  Kent  circuit,  received,  it ap- 
it  appeared  that  the  action  was  brought  for  pulling  t^*hnony^  of^ 
down  the  fences  upon  the  side  of  a  road  passing  through  iJ*u  P!"^"  1" 
the  plaintiff's  land  to  a  back  settlement.  In  order  to  ion  it  wa«  left, 
show  the  width  of  this  road,  the  plaintiff  proved  that  searched  thor- 
ten  or  twelve  vears  ago  he  and  his  father  had  made  an  ?"5**^^.«i^l™ 

•  ^  and   was  sure 

agreement  with  the  defendant  Chace,  and  several  other  it  was  not  in 
people  living  in  a  back  settlement,  to  grant  them  a  road  thaule  *m/ght 
through  the  land  in    question.     MThelim,    the    Person  ^*]|^®^J*"j™^  *^ 
who  wrote  the  agreement,  was  called  as  a  witness  and  p*per,orgriven 
stated  that  he  had  possession  of  it  several  years,  that  parties,  but 
he   had  lately  searched  thoroughly  among  his  P^P^rs  [\^  °°j^^*jj^ 
but  could  not  find  it,  and   was   quite   sure   it  was  not  tion  of  what  he 
then  in  his  possession,    that    he    might    have  burnt  it  it,  and  it  was 
among  old  papers  he  thought  useless,  or  he  might  have  {^bie*he1ad 
given  it  to  some  of  the  parties,  but  had  no  distinct  re-  burnt  it.  as 
collection  about  it,  and  that  it  was  just  as  probable  that  ^venittoone 
he  had  burnt  it,  as  that  he  had  given  it  to  one  of  the  *'^By^J^ijcT 
parties;  that  he  had  an  idea  he  gave  it  away,  but  did  ^•^,  yjf*-  ^\^^^ 
not  know  what  gave  rise  to  that  idea.    The  witness  was  rizes  the  ap- 
then  allowed  to   give   secondary   evidence  of  the  con- P^^"l®^jj^  . 
tents  of  the  agreement.    He  stated  that  it  was  an  agree-  of  commission- 

ers  of  roads,  no 
action  is  to  be 
brought 
afrainiit  any  person  for  any  thing  done  in  i)unnianoe  of  any  of  the  provimions  of  that  act,  with- 
tnit  a  month  s  notice  :  Held,  that  a  commissioner  of  roads,  not  appointed  under  the  13  Vict. 
«.  Ik),  nor  any  act  thereby  repealed,  but  acting  under  a  previous  act,  was  not  entitled  tonotioe. 
The  record  'vf  the  laving  out  of  a  road  under  the  Hignway  act  IS  Vict.  c.  4,  should  state  the 
width  and  courses  of  the  road  ;  and  if  defective  in  these  particulars  it  will  not  justify  the  com- 
missnoners  and  surveyors  of  highways  in  entering  on  land  to  open  a  road. 

The  declaration  of  a  commissioner  of  highwa}Fs  at  the  time  of  laying  out  a  road,  that  he 
intended  to  lay  it  out  four  rods  wide,  is  not  admissible: 

The  expenditure  of  pnblic  money  on  a  road  laid  out  30  feet  wide,  can  only  make  it  a  public 
bi^way  to  that  extent,  and  will  not  have  the  effect  of  extending  it  to  a  highway  four  rods 
wide. 


Atkinson. 
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1852.  ment  on  the  part  of  the  plaintiff  and  his  father  to  grant 
Basterach  ^  ^^^^  thirty  feet  wide  through  their  land,  towards  the 
against  Settlement  in  which  the  defendant  Chaoe  and  several 
other  persons  resided,  and  that  one  of  the  side  fences 
was  to  be  made  by  the  parties  who  were  to  have  the 
benefit  of  the  road.  That  soon  after  this  agreement  the 
road  was  opened  and  fenced  on  both  sides,  and  con- 
tinued so  until  November,  1850,  when  the  defendants 
entered  and  threw  down  the  fences,  for  the  purpose  of 
widening  the  road.  It  appeared  that  statute  labor  had 
been  performed,  and  public  money  expended  on  the  road 
at  various  times  between  the  years  1845  and  1850. 

A  nonsuit  was  moved  for  on  the  grounds:  1.  That 
the  defendants,  being  respectively  a  commissioner  and  a 
surveyor  of  highways,  were  entitled  to  a  month's  notice 
of  action  by  the  act  13  Vict.  c.  30,  s.  15,  Art  1.^  2.  That 
by  the  act  13  Vict.  c.  4,  s.  6,  all  roads  on  which  public 
money  had  been  appropriated  by  the  Legislature,  and 
exi)ended,  were  public  highways;  and  by  the  eleventh 
section  of  the  same  act,  all  highways  must  be  not  less 
than  four  rods  wide.  The  learned  Judge  overruled  the 
motion,  reserving  the  points. 

In  support  of  the  pleas,  the  defendants  after  proving: 
their  appointment  in  January,  1850,  gave  evidence  of 
th(*  laying  out  of  a  road  through  the  plaintiff's  land  in 
1838,  and  produced  the  record  thereof,  in  which  neither 
the  width  nor  courses  of  the  road  were  specified.    Evi- 
dence was  also  offered  of  the  declaration  of  one  of  the 
commissioners  of  highways  at  the*  time  he  was  laying 
out  this  road,  that  he  intended  it  to  be  four  rods  wide; 
but  this  evidence  was  rejected.    It  appeared  that  at  the 
time  they  laid  out  this  road  they  used  neither  a  compass 
nor  chain,  but  that  one  of  the  commissioners  paced  off 
what  he  called  four  rods  wide  at  the  point  of  starting, 
and  that  they  blazed  a  line  of  trees  for  what  they  con- 
sidered to  be  the  centre  of  the  road,  without  measuring 
the  breadth  any  where  except  at  the  commencement. 

The  learned  Judge  directed  the  jury  that  as  the  re- 
cord did  not  designate  the  marks  and  bounds  by  which 
the  width  and  course  of  the  road  might  be  known,  the 

1  Passed  26th  AprU,  1850. 
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c-vidence  failed  to  (establish  the  layinj(  out  of  a  road  four       iHr>2. 
rods  wide.    That  the  expenditure  of  public  money  on  the  "i^rj;^;^,^" 
road,  onlv  made  it  a  public  road  to  the  extent  it  was      a-rnns*. 
then    used,    and    would    not    make    it    a    road    four 
rods  wide;  and  therefore  the  defendants  were  not  justi- 
fied  in  pjoinji:  beyond   the   thirty  feet  dedicated   by  the 
plaintiff  to  the  public.     Verdict  for  the  plaintiff. 

In  Michaelmas  term  last,  A.  L.  Palmer  moved  for  a 
new  tnal  on  the  following  grounds:   1.  That  the  defen- 
dants were  entitled  to  a  month's  notice,  of  action.     2. 
That  secondary  evidence  of  the  agreement  was  impro- 
perly admitted.    3.  That  as  by  the  act  1.3  Vict.  c.  4,  s.  G, 
all  roads  upon  which  any  money  had  been  appropriated 
by  the  Legislature,  and  expended,  and  of  which  no  re- 
cord had  been  made  or  kept,  were  declared  to  be  publi(r 
highways,  in  as  full  and  ample  a  manner  as  if  the  same 
had  been  laid  out  and  recorded  under  the  provisions  of 
any  act  for  laying  out  highways;   and  as  by  section  11, 
all  highwjiys  were  to  be  not  less  than  four  rods  wide, 
the  I'oad  in  question  must  necessarily  be  four  rods  wide. 
[I'arker,  J. — The  public  mon<\v    was    expended    on    a 
road  thirty  feet  wide:   that  may  make  it  a  public  road 
to  that  extent,  but  I  do  not  see  how  tlie  act  can  extend 
it  to  four  rods  in    width.       Carter,    C.J. — Suppose    a 
man  dedicates  to  the  i)ublic  three  rods  of  his  land  as  a 
road,  will  the  exi)enditure  of  public  money  there,  take 
another  rod  off  his  land?    That  provision  of  the  act  ap- 
plies to  existing  roads.J    4.  That  the  laying  out  of  the 
road  by  blazing  the  line  of  trees  taken  in  connection 
with  the  return,  rendered  it  sufficiently  certain.     Boy- 
ington  V.  Holmes.^      [Parker,  J. — ^If  it  could  be  made 
out  from  the  record  what  the  commissioners  did,  then 
the  rule  id  certum  est  quod  certum  reddi  potest  would 
apply.       Wllmot,  J. — How  were  the    public   to    know 
on  which  side  of  the  line  of  blazed  trees  the  road  was 
laid  out  ?       Street,  J. — How  could  any  body  at  this 
day  go  oa  the  land  and  say  where  the  road  was  laid  out? 
The  object  of  the  record  is  to  designate  where  the  road 
commences,  and  the  width  and  course  of  it.]    5.  That 
the  declarations  of  the  commissioner  in  laying  out  the 
road  were  part  of  the  res  gestae,  and  were  evidence  to 
shew  whether  the  road  was  properly  laid  out  as  a  high- 

1  3  Kerr  74. 
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way  or  not.      [Parker,  J. — The  verbal  declarations  of 
-the  commissioner  would  amount  to  nothing:    tlie  record 

Sastbrach 

against      niust  show  what  road  they  intended  to  lay  out.] 
Atkinson.  Rule  nisi  on  the  first  and  second  grounds. 

Weldon,  Q.C.,  shewed  cause  in  Hilary  term  last.  The 
defendants  were  not  appointed  under  the  act  13  Vict, 
e.  30,  but  under  the  highway  act  5  Wm.  4,  c.  2,^  the 
second  section  of  which  authorizes  the  Justices  in  Gen- 
eral Sessions  to  appoint  commissioners  and  surveyors  of 
highways  in  the  several  parishes.  The  notice  of  action 
required  by  the  13  Vict.  c.  30,  only  applies  to  officers 
appointed  under,  and  discharging  duties  in  pursuance 
of,  that  act.  The  defendants  were  not  in  the  exercise  of 
any  duties  in  pursuan(»e  of  that  act,  which  had  not  come 
into  operation  in  the  county  of  Kent  at  the  time  the 
trespass  was  committed,  they  are  therefore  not  entitled 
to  notice.  Shatwell  v.  Hall.^  2d.  The  evidence  of  the 
agreement  was  properly  admitted.  It  was  the  best  evi- 
dence the  plaintiff  could  give,  because  it  was  impossible 
to  trace  the  paper  beyond  MThelim's  possession.  In 
questions  of  this  sort,  the  surrounding  circumstances 
must  be  taken  into  consideration,  and  much  must  depend 
on  the  nature  of  the  paper,  whether  it  is  a  useless  paper 
which  may  reasonably  be  supposed  to  be  lost,  or  whether 
it  is  an  important  document  which  the  party  might  have 
an  interest  in  keeping.  Brewster  v.  Sewell,^  Gathercole 
V.  Miall.*  This  was  not  an  important  document  to  the 
plaintiff,  because  he  made  no  title  under  it;  the  object 
'  intended  by  it  had  been  accomplished  by  making  the 
road,  it  had  discharged  its  duty  and  it  was  no  longer 
necessary-  to  preserve  it.  The  defendants  by  going  into 
evidence  of  the  contents  of  the  paper,  waived  the  ob- 
jection to  the  admissibility  of  it. 

A.  L.  Palmer  contra.  The  cases  cited  on  the  other 
side  upon  the  admissibility  of  secondary  evidence,  are 
authorities  for  the  defendants.  The  proposition  con- 
tained in  them,  is  that  if  a  paper  can  be  considered  use- 
less, strict  search  is  not  necessary  after  the  lapse  of 
several  years;  but  here  the  nature  of  the  paper  was 
such  that  it  ought  to  be  preserved  to  the  end  of  time> 

1  Repealed  by  13  Vicfc.  c.  4.  <  10  M.  <&  W.  6X8. 

'  3  B.  ife  Aid.  2t)G.  M5  M.  <!^  W.  S85. 
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because  it  was  the  evidence  of  the  title  to  the  road.  The  1862. 
only  parties  to  whom  MThelim  would  likely  have  given  g^^^^^^- 
the  agreement,  would  be  some  of  the  few  persons  in  the  agam$i 
back  settlement  who  were  paiiles  to  it,  and  they  should 
have  been  called  to  prove  whether  they  had  it  or  not. 
It  was  peculiarly  their  interest  to  keep  it.  The  objec- 
tion to  the  admissibility  of  the  evidence  is  not  waived 
by  going  into  evidence  of  the  contents  of  the  agreement. 
A  party  is  not  i)recluded  from  cross-examination  upon 
evidence,  because  the  admissibility  of  it  is  objected  to. 
2d.  Admitting  that  the  defendants  were  appointed 
under  the  5  Wm.  IV.  c.  2,  that  Act  was  repealed  by  the 
13  Vict.  c.  4,  which  imposes  no  penalty  for  neglect  of 
duty;  but  the  eleventh  Article  of  the  13  Vict.  c.  30,  s.  1, 
does  impose  such  penalty  upon  the  officers  mentioned  in 
that  Act,  among  which  are  commissioners  and  surveyors 
of  roads.  If  they  are  subject  to  the  penalties  of  the  Act 
they  are  also  entitled  to  its  protection;  and  that  they 
are  subject  to  its  penalties  is  evident  from  the  words  of 
the  eleventh  article,  **  If  any  person  elected  or  appointed 
"  to  any  of  the  said  offices,"  etc.,  clearly  referring  to 
parish  officers  appointed  before  the  passing  of  the  Act. 
But  for  that  Act  parish  officers  could  have  no  existence; 
and  therefore  parish  officers  acting  after  it  came  into 
operation  must  be  taken  to  be  acting  under  its  pro- 
visions. 

Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.  The  rule  nisi  for  a  new  trial  in  this  case  was  . 
granted  on  two  grounds:  1st,  that  the  defendants  acting 
as  commissioners  and  surveyors  of  highways,  were  en- 
titled to  a  month's  notice  previous  to  the  commencement 
of  the  action;  and  2dly,  that  the  secondary  evidence  of 
a  written  agreement  was  improperly  admitted. 

On  the  first  point!  it  was  contended,  that  the  defen- 
dants are  within  the  provisions  of  the  13  Vict.  c.  30,  s. 
15,  Art.  1,  which  is  as  follows:  "No  action  shall  be 
**  brought  against  any  person  for  anything  done  in  pur- 
**  snance  of  any  provisions  of  this  Act,  unless  within 
*'  three  months  after  the  fact  committed,  and  upon  one 
*•  month^s  previous  notice  thereof  in  writing."  This  Act 
was  passed  on  the  26th  April,  1850,  and  is  entitled  '^  An 
"  Act  to  consolidate  and  amend  the  laws  relating  to  the 
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aifaiust      from  and  after  the  time  when  the  Act  comes  into  opera- 


Atkinson. 


tion,  commissioners  and  surveyors  of  roads,  among  other 
town  and  parish  officers,  shall  be  annually  elected  in  and 
for  every  town  and  parish;  and  in  the  preceding  part  of 
that  Act,  which  repeals  a  great  number  of  Acts,  it  is 
provided  that  all  appointments  of  town  or  parish  officers 
and  of  countv  officers,  made  under  and  bv  the  authonty 
and  according  to  the  provisions  of  any  of  the  said  Arts 
thereby  repealed,  shall  be  and  remain  and  continue  good 
and  effectual,  until  other  appointments  are  made  in  lieu 
thereof,  under  the  provisions  of  that  Act.  The  provi- 
sions of  that  Act  are  therefore  clearly  limited  to  ap- 
pointments made  under  the  Act  itself,  or  appointments 
made  under  some  previous  Act  which  is  thereby  re- 
pealed. Now  it  is  evident  that  the  attempted  laying 
out  of  a  road  bv  the  defendants  is  not  an  act,  as  far  as 
the  act  itself  is  concerned,  done  in  pursuance  of  the  pro- 
visions of  the  13  Vict.  c.  30;  but  it  was  contended  that 
the  defendants  held  their  appointments  by  virtue  of 
that  Act,  and  would  be  subject  to  the  penalties  imposed 
thereby  for  refusing  to  serve,  or  for  misbehaviour,  op 
neglect  of  duty,  and  therefore  are  also  entitled  to  the 
protection  of  the  provision  contained  in  sect.  15,  Art.  1. 
But  it  seems  to  us  they  cannot  in  any  way  be  affected  by 
that  Act.  They  were  neither  appointed  under  that  Act 
nor  any  of  the  Acts  thereby  repealed.  Their  appoint- 
ment in  1850  was  under  the  Act  5  Wm.  IV.  c.  2,  which 
was  repealed,  not  by  the  Act  13  Vict.  c.  30,  but  by  the 
13  Vict.  c.  4,  entitled  "  An  Act  relating  to  highways," 
passed  11th  April,  1850,  and  their  appointment  remained 
good  and  valid  by  the  provisions  of  that  Act.  All  that 
they  did  therefore  after  the  11th  April,  1850  (and  the 
act  complained  of  was  done  in  the  autumn  of  1850),  was 
done  under  the  authority  and  provisions  of  the  13  Vict, 
c.  4,  and  none  of  the  provisions  of  the  13  Vict.  c.  30,  can 
be  applicable  to  them.  We  think  therefore  that  they 
were  not  entitled  to  a  month's  notice  of  action. 

The  second  ground  taken  for  a  new  trial  was  the  im- 
proper admission  of  secondary  evidence  of  a  written 
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iigreement,  as  it  was  contended  sufficient  search  and  in-       1862. 
quiry  had  not  been  made  for  the  writing  itself.      The  "kTst^^h" 
writing    in    question    was    an    agreement    made  ten  or      'xt/ainst 

*\tki\sov 

twelve  veal's  ago  by  the  plaintiff  and  his  father,  by 
which  they  gave  to  four  or  live  persons,  a  road  through 
the  plaintiff's  land.  James  MTlielim,  the  witness  who 
spoke  of  this  agrecnu^nt,  stated  that  he  drew  it  up,  and 
that  he  had  possession  of  it  for  several  years;  that  he 
had  Searched  thoroughly  among  his  papers,  and  was 
quite  sure  it  was  not  then  in  his  custody;  that  he  had 
no  distinct  recollt'ction  of  what  he  had  done  with  it; 
that  it  was  just  as  probable  \w  had  burnt  it,  as  that  he 
had  delivered  it  to  one  of  the  parties,  and  that  he  had 
an  idea  he  gave  it  away,  but  he  could  assign  no  reason 
why  he  had  such  an  idea.  Under  the  circumstances  of 
this  case,  we  think  the  evidence  so  given  by  MThelim 
was  sufficient  to  warrant  the  leanied  Judge  in  admit- 
ting secondary  evidence  of  the  contents  of  the  written 
document.  As  said  by  Pollock,  C.B.,  in  Oathercole  v. 
Miall,^  *'  The  evidence  of  a  document  being  lost,  upon 
*'  which  secondary  evidence  may  be  given  of  its  contents, 
"  may  vary  much  according  to  the  nature  of  the  paper 
*'  itself,  the  custody  it  is  in,  and  indeed  all  the  surround- 
*'  ing  circumstances  of  the  particular  matter  before  the 
*•  Court  and  jury.''  Now  in  the  case  before  us,  the  docu- 
ment in  question  was  not  the  foundation  of  the  action, 
but  merely  a  matter  collateral  to  the  issue  between  the 
litigant  parties.  It  was  a  document  made  many  years 
ago,  consigned  to  the  keeping  of  M-rhelim  for  the  in- 
terest of  all  parties  concerned,  as  long  as  it  was  of  any 
imi>ortance  to  them,  and  was  one  which  after  a  few 
years,  when  the  road  had  been  laid  out  and  used,  fences 
put  up,  statute  labour  performed  and  public  money  ex- 
pended on  it,  really  became  of  very  little  importance, 
and  the  same  care  in  its  preservation,  which  its  original 
use  would  require,  might  afterwards  (as  indeed  appears 
to  have  been  the  case)  have  been  relaxed.  Its  existence 
at  a  former  period  was  proved  on  both  sides,  nor  was 
there  much  disagreement  as  to  its  contents.  The  con- 
tents were  spoken  of  by  witnesses  called  by  the  defen- 
dants, and  although  we  do  not  mean  to  decide  that  this 

was  an  absolute  waiver  of  the  objection,  it  is  a  circum- 

M5  M.  «fc  w.  a2y. 
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Basterach 

agaimt  The  verdlct  appears  to  us  satisfactory,  and  we  see 

Atkinson,    nothing  in  the  points  we  have  noticed  to  induce  us  to 

disturb  it.     The  rule  for  a  new  trial  will  be  discharged. 

Rule  discharged. 


DOE  against  DOBSON. 

As  a  general  TRESPASS  for  niesue  profits.  The  defendant  paid 
tiffVte?  jidg'  £2  2s.  Gd.  into  Court,  and  pleaded  that  the  plaintiff  had 
ment  aprain&t  not  Sustained  any  greater  damage. 

the  casual  *■    *=>  ^ 

ejector,  is  en-  At  the  trial  before  Street,  J.,  at  the  last  Westmorland 
cover  t^e'ooata^i^c"^^'  it  appeared  that  one  Davidson  was  entitled  to 
thereof  as  part  one  eleventh  share  of  land  in  the  defendant's  possession^ 

of  the  damageH 

in  an  action  of  for  which  he  had  brought  an  action  of  ejectment,  and  re- 

tn^neproSu.  <^overed  judgment  by  default  against  the  casual  ejector 

If  the  action  ju  Trinity  term  1850,  upon  which  a  writ  of  habere  facias 

of  ejectment  •' 

wasunneoea-  issued  on  the  28th  October,  1850.  The  principal  ques- 
the^tenant  had  tio^  ^^  dispute  in  this  action  was  the  right  to  recover 
previously       the  costs  of  the  action  of  ejectment  as  part  of  the  dam- 

oona  Jide  of-  "  '^ 

fered  to  give  ages,  it  being  contended  by  the  defendant  that  the  ac- 
tl^t  may  be~  ^^^^  ^^  ejectment  was  unnecessiiry,  because  an  offer  had 
an  answer  t<)  been  made  to  give  up  the  land  to  Davidson  before  the 

the  plaintiff  rt  ,  .     .  * 

claim  for  the  action  was  Commenced.    In  support  of  this  it  was  proved 

ejectment.^     that  One  Samuel  Oulton,  who  had  conveyed  the  land  to 

Quare,  whe-  the  defendant  several  years  before,  having  ascertained 

ther  an  action  ^  7  c^ 

for  meme  pro- that  Davidsou  had  a  right  in  it,  went  to  him  on  Thurs- 
mliStSi^  day  the  25th  May,  1850,  to  endeavour  to  settle  his  de- 
without  a        mand.     Davidson  claimed  £200,  which  Oulton  thought 

judfrment  m  '  .  ** 

ejectment.  too  much,  and  at  his  request,  Davidson  gave  him  until 
the  following  Saturday  morning  to  consider  it.  During 
that  time  Oulton  went  to  the  defendant  and  two  other 
persons  to  whom  he  had  sold  land  in  which  Davidson 
had  a  similar  right,  and  informed  them  of  Davidson's 
claim,  and  they  signed  a  paper  agreeing  to  relinquish  to 
Davidson  the  eleventh  part  of  the  land  in  their  posses- 
sion, claimed  by  him.  Oulton  shewed  this  paper  to  Da- 
vidson's attorney  on  the  Saturday  morning,  but  did  not 
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give  it  to  him,  and  told  him  he  would  give  him  posses-  1862. 
sion  of  the  land,  pay  any  costs  that  had  been  incurred,  ^^ 
and  the  expenses  of  a  person  going  to  take  possession;  ^^'^^ 
or  that  he  would  refer  it  to  any  disinterested  person  to 
say  how  much  he  should  pay  Davidson.  The  attorney 
said  Davidson  did  not  want  the  land — he  wanted  £200, 
and  if  he  did  not  get  that  sum  he  would  proceed  against 
the  persons  in  possession.  No  agreement  was  elTected, 
and  the  action  of  ejectment  was  commenced  on  that  day, 
which  was  the  latest  day  it  could  have  been  brought  to 
save  the  ensuing  term.  No  offer  was  made  by  Oulton  to 
pay  anything  for  the  mesne  profits  of  the  land,  and  he 
stated  in  his  evidence  that  he  would  not  have  c«arned 
out  his  offer  to  give  up  possession,  unless  Davidson  dis- 
charged him  from  all  liability;  though  he  did  not  say  so 
to  Davidson  or  his  attorney. 

The  learned  Judge  directed  the  jury,  that  they  might 
consider  whether  there  was  any  necessity  for  bringing 
the  action  of  ejectment  to  obtain  possession  of  the  land. 
If  there  was,  the  plaintiff  was  entitled  to  recover  the 
costs  of  those  proceedings  in  this  action;  but  if  they 
were  satisfied  the  defendant  was  ready,  and  offered  to 
give  Davidson  the  possession  before  the  ejectment  was 
brought,  and  the  bringing  that  action  was  an  unneces- 
sary expense,  then  those  costs  were  not  recoverable. 
That  the  plaintiff  was  entitled  to  recover  one  eleventh 
part  of  the  value  of  the  profits  of  the  land  since  it  has 
been  in  the  defendant's  possession,  and  the  question 
was  as  to  the  amount — whether  the  plaintiff  had  sus- 
tained greater  damages  than  the  defendant  admitted  by 
paying  the  money  into  Court.  The  jury  found  a  verdict 
for  the  defendant. 

In  Michaelmas  term  last,  A.  L.  Palmer  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection,  1st. 
As  to  the  effect  of  this  offer  of  possession;  2d.  In  leav- 
ing it  to  the  jury  whether  the  action  was  necessary;  and 
Sd.  In  directing  the  jury  that  the  plaintiff  could  recover 
without  a  judgment  in  ejectment. 

A,  R.  Wetmore  shewed  cause  in  Hilary  term  last,  and 
contended  that  the  question  was  whether  the  action  of 
<rjectment  was  necessary.    In  Doe  v.  Hnddart  ^  a  similar 

1  C.  M  A  R.  31C. 
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1862.       question  was  left  to  the  jury.     If  it  was  not — if  the  de- 

fendant  was  willing  to  give  up  iwssc^ssion  without  it, 

against       the  proceedings  were  vexatious,  and  the  plaintiff  had  no 

DoBsoN.      right  to  the  costs  of  them.     The  amount  of  damages  was 

entirely  for  the  jury,  and  the  Court  would  not  disturb 

the  verdict  on  the  ground  of  their  being  too  small.     As- 

lin  V.  Parkin  ^  was  referred  to. 

A.  L.  Palmer  contra,  contended  that  the  judgment  in 
ejectment  was  conclusive  as  to  the  plaintiff's  right  to 
the  land.  1  Stark.  Evid.  256.  [Wilmot,  J.— In  Doe  v. 
Huddart  it  was  held  tiiat  a  judgment  in  ejectment  was 
not  conclusive  in  an  action  for  mesne  profits,  unless 
pleaded  by  way  of  estoppel.]  That  the  costs  in  the  ac- 
tion of  ejectment  followed  ex  debitoi  justiciar,  and  de- 
pended upon  the  plaintift'-s  legal  right  to  bring  the  ac- 
tion and  recover  damages.  Bac.  Ab.  "  Costs  ■'  (A).  That 
the  otfer  to  give  up  possession,  to  amount  to  anything, 
should  have  been  unconditional,  and  the  agrec^nent 
should  have  been  left  in  the  control  of  the  lessor  of  the 
plaintitr.  .  It  was  at  most  a  mere  otfer,  which  the  per- 
son in  possession  might  afterwai*ds  refuse  to  carry  out, 
and  thus  drive  the  lessor  of  the  plaintiff  to  an  action  of 
€*jectment  in  the  end.  It  was  not  such  an  offer  as  justi- 
fied the  Judge*  in  leaving  it  to  the  jury  to  say  whether 
th(*  action  of  ejectment  was  necessary.  It  did  not 
amount  to  satisfaction.  Doe  v.  Leo.^  A  judgment  in 
ejectment  was  necessary  to  maintain  the  action,  because 
the  parties  were  in  the  character  of  tenants  in  common, 
which  made  it  necessary  to  prove  an  actual  ouster:  the 
bare  perception  of  profits  was  not  enough.  Bac.  Ab. 
''  Joint  Tenants  "  (Lj,  Goodtitle  v.  Tombs.^ 

Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Oourt.  This  was  an  action  of  trespass  for  mesne  profits 
brought  after  judgment  by  default  against  the  casual 
ejector  in  an  action  of  ejectment,  and  the  question  is 
whether  under  the  evidence,  the  plaintff  was  entitled  to 
recover  the  costs  of  the  action  of  ejectment  as  part  of 
the  damages  in  this  action.  It  cannot  be  doubted  that 
as  a  general  rule  the  plaintiff,  after  judgment  against 
the  casual  ejector,  is  entitled  to  recover  the  taxed  cost* 

»  Smith's  L.  C.  264.  »  4  Taant.  459  »  8  Wil».  118. 
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in  the  resulting?  action  of  trespass  for  mesne  profits  as      i862. 

part  of  the  consequential  damages.     But  in  tliis  case  it  — ^^ 

is  said  that  the  plaintiff  is  not  so  entitled,  be(;ause  every  against 
thing  which  he  could  gain  by  the  action  of  ejectment 
was  offered  to  him  before  that  action  was  commenced, 
therefore  he  is  not  entitled  to  recover  the  costs  of  a  pro- 
ceeding which  was  unnecessary  and  oppressive.  We  do 
not  mean  to  decide  that  had  such  a  case  been  clearly 
established,  it  would  not  be  an  answer  to  any  claim  for 
such  costs.  In  such  a  case  as  the  present,  where  no 
doubt  could  exist  as  to  the  relative  title  and  rights  of 
the  parties  touching  the  land  in  question,  between  per- 
sons willing  to  give  and  tkike  their  respective  rights, 
and  acting  under  honest  and  judicious  advisers,  there 
never  could  arise  any  real  diflficulty  in  a  satisfactory  ad- 
justment of  all  matters,  without  recourse  to  any  action. 
Looking  at  all  the  circumstances  of  the  present  case  and 
th(*  actors  therein,  it  hardly  can  be  classed  under  such  a 
description.  On  the  one  side  there  may  have  been  the 
tempting  prospect  of  an  action  in  which  success  was 
certain,  and  costs  in  the  background;  on  the^other, 
there  may  have  been  a  chance  of  preventing  or  delaying 
such  action  by  an  offer,  the  mere  acceptance  of  which 
would  not  have  at  all  improved  the  conditioi>  of  the 
other  party,  and  which  it  would  appear  would  not  have 
been  conceded  but  on  conditions  not  apparent  on  its  face, 
and  which  would  have  rendered  its  acceptance  of  very 
doubtful  advantage.  The  allegc»d  offer  to  give  up  the 
land  was  not  made  until  the  very  last  day  on  which  the 
action  of  ejectment  could  have  been  commenced,  so  as 
to  save  the  ensuing  term.  The  gaining  possession  of 
the  land  was  by  no  means  a  necessary  result  of  the  ac- 
ceptance of  the  offer,  and  tlie  obtaining  the  mesne  pro- 
fits, even  if  the  land  had  been  given  up,  would  have 
been  a  more  difficult  and  complicated  proceeding  with- 
out the  judgment  in  ejectment,  even  admitting  that  they 
could  have  been  recovered,*  and  there  was  no  pretence 
of  any  offer  on  that  head. 

We  cannot  think  that  there  was  suflfllcient  evidence  to 
go  to  the  jury  (even  if  it  were  open  so  to  leave  the  ques- 
tion), whether  the  defendant  offered  to  give  up  the  pos- 

1  See  Litchfield  v.  Ready.  5  Exoh.  Rep.  930. 
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1862.       session  before  the  commencement  of  the  action.     The 
— offer  was  never  reallv  made.     It  is  true  a  writing  was 

against  made  and  signed,  but  it  was  kept  as  a  sort  of  escrow — 
not  to  be  delivered  to  the  plaintiff's  lessor  except  on 
certain  conditions.  It  was  a  cunning  manoeuvre  to  have 
the  benefit  of  an  offer  without  really  making  it.  Any 
qualifications  or  conditions  might  have  been  inserted  in 
the  writing,  and  then  the  whole  might  be  accepted  or 
refused;  but!  knowing  that  if  such  conditions  were  in- 
serted, the  effect  would  be  lost,  an  unqualified  offer  is 
made  in  writing,  to  be  tendered  upon  conditions. 

We  think  therefore  under  the  evidence,  there  was  no 
question  as  to  the  offer  for  the  consideration  of  the  jury; 
that  in  this,  the  direction  to  the  jury  was  incorrect,  and 
that  therefore  the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute. 


BETTS  against  CHAPMAN. 

after  a  verdict  Cr-  W.  Ritchie  moved,  ou  behalf  of  the  defendant,  on  a 
rfaced^iif his  ^^^^^^  ^^J  ^^  ^^^^  term,  for  a  rule  calling  on  Mr.  A.  L. 
attorney^  Palmer,  one  of  the  attomies  of  this  Court,  to  pay  the 
be  applied  in  defendant  the  sum  of  £22,  received  by  him  for  the  pur- 
orthe^S^."^  P^®^  ^^  being  appropriated  towards  paying  the  judg- 
ment; the  ment  in  this  cause;  also  to  pay  the  defendant  the  sum 
toinSThe"     of  £6,  the  costs  of  resisting  an  application  for  review  of 

™^"f/-«"^  taxation  of  costs,  which  sum  had  been  paid  bv  the  de- 
ma  ae  an  '  .  x-  '^» 

apptlication  to  fendant,  and  that  a  bill  of  costs  rendered  by  Mr.  Palmer 
taxation  of  to  the  defendant,  and  for  the  amount  of  which  he  had 
vSarefused^  given  his  note,  should  be  reduced,  and  such  portion  of 
with  costs,  be-  the  sum  of  £22  retained  by  Mr.  Palmer  for  such  costs, 
fendant  had  ill  ^s  the  Court  should  think  reasonable;  or  for  such  other 

^dX°**™  ^^^^^  »s  *^^  ^^"^  should  direct  under  the  circum- 
amount  of       stances. 

debt  and  costs 

to  the  sheriff,     jt  appeared  by  the  affidavits  on  which  the  motion  was 

The  Court  or-  _ 

deredthe        founded,  that  the  defendant  had  retained  Mr.  Palmer 

attorney  to 

repav 

the  defendant  the  £22,  but  refused  to  compel  him  to  pay  the  costs  of  dismttsinn^  the  motirai 

for  review  of  taxation  —not  b3ing  satisfied  that  the  defendant  had  instructed  him  not  to  take 

cuch  proceedings. 

The  unnecessary  length  of  affidavits  remarked  upon. 
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to  defend  an  action  brought  by  Betts,  which  was  tried       1852. 
at  the  Westmorland  circuit  in  July  last,  and  a  verdict  - 


Beitts 

given  for  the  plaintiff  for  £50  damages.  That  immedi-  auaimt 
ately  after  the  trial  the  defendant  settled  with  Mr.  Pal-  Chapman. 
mer  for  his  costs  in  the  suit  by  giving  him  his  note  for  £18, 
something  having  been  previously  paid,  and  directed 
him  not  to  take  any  further  proceedings  that  would 
cause  expense.  That  defendant  then  applied  to  the 
plaintiff's  attorney  for  time  to  pay  the  judgment  by 
giving  securit}',  but  not  receiving  any  answer  he  went 
to  Mr.  Palmer  in  November,  and  paid  him  £22,  to  be 
applied  towards  siitisfying  the  judgment,  and  took  his 
receipt  therefor,  which  was  as  follows: 

"  Dorchester,  12tli  November,  1851. 

"Received  from  Thomas  Chapman,  Junior,  twenty-two  pounds, 
*'  to  be  applied  in  part  payment  of  a  judgment  of  A.  Betts 
**  against  him. 

**  A.  L.  Palmkr." 

That  the  defendant    then    went    home    (a    distance  of 
about  eighty  miles),  and  about  the  14th  December  re- 
ceived a  letter  from  Palmer,  stating  that  the  plaintiff 
would  not  receive  the  money,  and  threatened  to  issue  an 
execution  unless  the  whole  amount  was  paid.    That  on 
the  24th  December  the  sheriff  levied  upon  defendant's 
property  for  £80  and  upwards,  of  which  he  immediately 
wrote  to  inform  Palmer,  and  requested  him  to  return 
the  £22  to  enable  the  defendant  to  pay  the  amount  of 
the  execution.    That  he  received  an  answer  from  Palmer, 
dated  9th  January,  1852,  stating  that  he  would  pay  over 
the  money  to  the  plaintiff's  attorney  as  soon  as  he  could 
get  the  costs  right;   that  they  had  been  wrongly  taxed, 
and  too  much   charged;    that    the    proceedings    were 
stayed,  and  the  execution  could  not  be  enforced;    and 
directing  the  defendant  not  to  pay  any  more  until  he 
heard  from  him.    That  the  defendant  was  surprised  at 
this  letter,  as  he  had  not  authorized  any  proceedings  to 
be  taken,  and  was  obliged  to  borrow  money  to  make  up 
the  sum  he  had  promised  to  pay  the  sheriff,  and  that 
when  he  went  to  pay  the  amount,  the  sheriff  informed 
him  that  he  had  received  a  Judge's  order  staging  the 
execution:   he  however,  wishing  to  terminate  the  mat- 
ter, paid  the  sheriff  £65,  and  about  ten  days  after  paid 
him  the  balance,  and  thought  the  matter  wa%  «ett\^, 
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1852.      until  he  received  a  letter  from  I*almer  in  the  early  part 
— ^^^^ —  of  FebniJiry,  stating:  that  he  had  applied  to  the  Conrt 
against      to  r<*vi(*w  the  taxation  of  coflts  in  the  case,  but  that  the 
application  had  been  ref UKed  with  costs,  in  consequence 
of  the  defendant  havinp:  paid  the  amount  of  the  execu- 
tion, and  ha\inf^  stated  to  the  sheriff  that  be  did  not 
authorize  the  application.    The  affidavit  further  stated^ 
that  on  the  20th  March  the  defendant  had  paid  £6,  the 
plaintiff's  costs  of  opposing  the  application  to  the  Court 
to  review  the  taxation  of  costs,  which  application  was 
made  entirely   without  the  defendant's  authority  and 
contrary  to  his  instructions. 

I).  R.  Kerr  opposed  the  motion,  upon  a  very  lenp^thy 
affidavit  of  Mr.  Palmer,  detailing:  the  whole  proceedings 
in  the  cause,  and  stating  generally  that  the  defendant 
gave  him  discretionary  pow(»r  to  settle  the  suit,  and  if 
he  failed  in  compromising  with  the  plaintiff,  to  see  that 
the  costs  were  properly  taxed,  and  that  he  believing  the 
bill  of  costh  to  contain  improper  charges,  thought  it  his 
duty  to  apply  for  a  review  of  taxation. 

Cur.  adv.  vult. 
CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.    We  cannot  come  to  the  conclusion,  on  a  perusal 
of  the  affidavits  and  the  papers  thereto  annexed,  that  it 
was  the  intention  of  the  defendant  or  the  understanding 
of  Mr.  Palmer  that  the  sum  of  £22,  paid  to  Mr.  Palmer 
on  the  12th  Novemb(»r,  1S51,  was  to  be  retained  bv  him 
either^  as  a  payment  for,  or  a  lien  to  secure,  his  own 
costs.     Whatever  discretionary  power  of  disposal  was 
given  over  it,  was  only  to  the  extent  of  applying  it  in 
satisfaction  of  the  demand  of  the  adverse  party.     The 
terms  of  the  receipt  (on  which  we  rely  much  more  than 
the  understandings  and  recollections  stated  in  the  affi- 
davits) are  clear  on  this  point.  The  receipt  is  as  follows: 

•*  £22    0    0  '•  Dorchester,  12th  November,  1851. 

*'  Received  of  Thomas  Chapman,  Janior,  twenty-two  pounds,  to  be 
**  applied  in  part  payment  of  a  judgment  of  A.  Betts  against  him. 

**  A.  L.  Palmul*' 

This  money  not  having  been  so  applied,  and  Mr.  Pal- 
mer not  having  contracted  any  liability  to  the  plaintifF, 
»Tiust  be  refunded  to  the  defendant;  and  If  any^ 


'--1, 


'.I 


FIFTEENTH  YEAR,  VICTORIA.  453 

thinf^  remain  due  from  the  defendant  to  his  attorney,  1852. 
be  must  pursue  the  ordinary  remedy  for  its  recoveiy.  Bvrm 
It  would  be  diflBcult  indeed  to  form  a  correct  judgment  chapmIn. 
of  the  real  merits  of  the  case  between  the  defendant 
and  Mr.  Palmer,  from  the  affidavits  before  us,  but  we 
are  not  prepared  to  decide  that  he  should  be  required 
to  pay  the  costs  of  the  motion  for  a  review  of  taxation. 
That  motion  was  dismissed  with  costs,  not  on  the  p:round 
that  it  was  improperly  made  by  Mr.  Palmer,  but  for  the 
reason  stated  in  the  plaintiff's  affidavit,  that  the  defen- 
dant had  by  his  own  acts  precluded  himself  from  takinf^ 
any  objection  to  the  taxation.  It  is  very  true  that  it 
might  have  been  quite  prudent  for  the  defendant  to  have 
submitted  to  the  overcharge,  rather  than  incur  the  ex- 
pense of  having  it  rectified,  but  we  are  not  siitisfied  he 
did  so  instruct  his  attorney,  but  rather  left  the  matter 
to  his  discretion. 

The  order  of  the  Court  will  therefore  be,  that  Mr.  A. 
L.  Palmer  do  repay  to  the  defendant  the  sum  of  £22.  The 
rest  of  the  application  is  dismiss(*d,  and  costs  will  not 
be  allowed  on  either  side. 

We  feel  compelled  to  remark  strongly  on  the  unuoco:v 
«ary  prolixity  of  the  affidavits  used  on  this  motion,  and 
as  the  counsel  concerned  in  the  motion  seem  to  have 
felt  the  inconvenience  and  impropriety  quite  as  visibly 
4U9  the  Court,  we  rely  on  their  co-operation  in  putting  an 
end  to  this  unconscionable  practice  for  the  future. 

Rule  accordingly. 


DOE  on  the  demise  of  KIRK  against  ROE. 

An  aoknow- 

Allen  moved  for  judgment  nisi  against  the  casual  uf/S^t*^ 
ejector.    The  notice  was  to  appear  on  the  first  Saturday  ^^^  *^Mce. 
fn  this  term  (the  17th  April),  and  the  affidavit  of  service,  th^t^Ee  h«d 
^wom  the  15th  April,  stated  that  the  declaration  had  ^v  of  a**** 
iDeen  served  on  a   person  on   the  premises  on  the  23d  ej^taS^t^™ 
3|f  archy  and  that  the  tenant  had  since  acknowledged  that  sufficient  toen- 
l»e  bad  received  it  « W-^jT' 

^.  m.  X.B...-28.  rL'Sl"* 
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1852.  The  question  wa»  whether  the  aflBdavit  should  have 

jy^  jg„^  stated  the  day  he  had  received  it.  It  was  contended  that 
Kirk  .^g  in  England  an  acknowledgment  of  the  receipt  before 
Roe!  the  essoin  day  of  the  term  was  sufficient,  by  analogy,  an 
acknowledgment  here  before  the  day  of  appearance 
would  also  be  sufficient.  That  the  receipt  must  have 
been  as  early  as  the  15th  April,  the  day  on  which  the 
affidavit  was  sworn,  and  consequently  before  the  day  of 
appearance.'  In  Doe  dem.  Smith  v.  Roe,*  an  acknowledg- 
ment of  the  receipt  on  the  first  day  of  term  was  held  suf- 
ficient. 2  Arch.  Pr.  47,  and  Smith  v.  Hurst,^  were  also  re- 
ferred to. 

CARTER,  C.J.  I  can  see  no  distinction  between  this 
case  and  the  cases  in  England,  where  an  acknowledg- 
ment before  the  essoin  day  is  held  sufficient. 

Rule  granted. 

i  4  Dowl.  2G5.  -  1  H.  Bla.  044. 


ESTARROOKS  against  TAPLEY. 

It  is  no  excuse      G.  W.  Ritchie  moved  on  a  former  day  in  this  tern_ 
weding^iu!^      ^or  judgment  as  in  case  of  a  nonsuit,  in  consequence 
tonoti5S^,1h^^         plaintiff  notJ  having  proceeded  to  trial  at  the  lai 
the  plaintiff's  Suuburv  circuit,  pursuant  to  notice.     Gibbs  v.   SteaccT- 

attomey  was  " 

so  much  en-  mau,^  and  Doheiiiy  v.  Hogan,^  were  cited. 
fil^^of^  ^  I^«  ^-  Kerr  opposed  the  motion  on  his  own  afiSdavi/", 
j^*^^^Jy^*«  stating  that  he  had  been  applied  to  by  Mr.  Gray,  one  of 
attend  the  the  attornies  for  the  plaintiff,  on  Monday,  the  day  before 
the  counsel  the  Sunbury  Court,  to  act  as  counsel  in  the  cause,  Mr. 
tfie^previous  ^^^^  being  SO  engaged  in  the  House  of  Assembly  as  to 
day  to  try  the  be  Unable  to  attend  to  it,  and  that  he  (Mr.  Kerr)  beins: 

cause  was  __ 

occupied  in  at  that  time  engaged  in  the  tnal  of  a  cause  at  Prederic- 
it^^norappMiJ.*  ^^^'  which  Occupied  several  days,  was  not  able  to  be 
ing  that  the     present  at  the  Sunbury  Court. 

counsel  was  ^  ,  , . 

prevented  KjVLT,  adV.  VUlt. 

anySnlSSL^n  BARTER,  C.J.,  now  delivered  the  judgment  of  the 
cause,  or  that  Court.  This  is  a  summary  action,  in  which  isBue  wa» 
cient  counsel  joined  as  of  Michaelmas  term  last,  and  notice  of  trial 
SSJd.^  P"^  given  for  the  last  Sunbury  circuit,  at  which  Court  the 

12  Kerr  406.  >aSicr4«S. 
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cause  was  entered  and  withdrawn,  and   a  motion  has       1852. 
been  made  for  judgment  as  in  case  of  a  nonsuit.     In  Estabrooks 
opposition  to  this  motion  we  have  no  aflfidavit  of  the     tTple? 
plaintiff  nor  his  attornies,  altliough  two  gentlemen,  Mr. 
Gray  and  Mr.    Kaye,  appeared   to  have    acted  in  that 
capacity.     The  only  aflidavit  is  that  of  Mr.  Kerr,  who 
was  first  spoken  to,  to  act  as  counsel  in  the  cause,  on 
the  afternoon  of  Monday,    the    day    before    the    Sun- 
bury  Court,  because  Mr.  Gray  was  so  engaged  in  the 
House  of  Assembly  as  to  be  unable  to  attend.    Had  any 
unforeseen  cause  prevented  !Mr.  Kerr  attending,  or  had 
there  been  no  other  sufficient  counsel  to  be  procured, 
we  should  hjive  been  loath  to  have  refused  the  plaintiff's 
request,  but  under  the  circumstances,  we  do  not  think 
it  was  reasonable  for  tlie  plaintiff  to  have  relied  upon 
Mr.  Kerr's  attendance,  nor  can  we  come  to  the  conclu- 
sion that  the  plaintiff  was  prepared  to  go  to  trial  or  had 
any  good  cause  for  not  being  so,  or  that  it  is  his  inten- 
tion to  go  to  trial  if  this  motion  is  dismissed.     It  is 
something  rather  singular  to  allow  the  excuse  to  be 
made  out  by  the  mere  affidavit  of  counsel,  and  in  a  sum- 
naary  action  delays  ought  not  to  be  favored. 

Rule  for  judgment  granted. 


ROWELL  against  EMMERSON. 
The  venue  in  this  cause  had  been  changed  bv  a  Judge's  -,, 

^  -  "       The  venue 

:acdeT  from  the  county  of  York  to  the  county  of  Victoria,  may  be  chang- 
XI  affidavit  stating  that  the  cause  of  action,  if  any,  ord?m«^  affi. 
x-ose  in  what  is  now  the  countv  of  Victoria.  ^*x;5»  "  ^ 

*'  action  on  a 

Dibblee  now    moved    to    rescind  that  order  on  two  written  "^fr^*^ 
K?ounds,  1st.  That  it  was  not  a  case  in  which  the  venue  nature  of  a 
:::tonld  be  changed  on  the  ordinary  affidavit;    and  2d.  ^yj^J^jj^^^ 
fcat  the  cause  of  action  arose  in  the  county  of  Carleton.  aca^of  ac- 
he  affidavits  on  which  this  motion  was  founded  stated  the  county  i^ 
^^t  "  the  cause  of  action  arose  wholly  in  the  county  of  fil^^Jn^^ 
dlarleton,"  and  that  the  action  was  brought  upon  a  brought  m  a 
^^Mtten    agreement    or   letter  to   the    plaintiff  in  thety,  tbeaffi- 

dfavit 
^Biippoit  a  motion  to  change  the  venue  should  state  in  which  division  of  the  county  the 
^«e  of  aotioii  anm. 
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1852.       nature  of  a  guanmtee,  the  execution  of  which  could  be 
proved  by  witnesses  residing  in  Fredericton.     He  con- 


agairutt  tended  that  if  the  venue  could  be  changed,  it  should 
Emmkrson.  jjaye  been  to  Carleton,  as  the  county  of  Victoria  was  not 
established  when  the  cause  of  action  arose.  [Parker,  J. 
— Under  those  circumstances  your  affidavit  should  have 
stated  in  what  part  of  the  county  of  Carleton  the  cause 
of  action  arose,  and  have  shewn  that  it  was  not  in  that 
part  which  now  constitutes  the  county  of  Victoria.] 
2d.  The  contract  in  this  case  was  not  one  on  which  the 
venue  could  be  changed.  Picard  v.  Featherstone.^  It 
was  not  merely  in  actions  on  bills  of  exchange  and  pro- 
missory notes  that  the  Court  would  not  change  the 
venue,  but  the  rule  applied  to  any  written  instrument. 
Morrice  v.  Hurry.2  [Carter,  C.J. — That  case  is  almost 
overruled  bv  Mondel  v.  Steel,^  where  it  is  said  that  the 
venue  may  be  changed  in  all  actions  on  contracts, 
though  in  writing,  except  specialties,  bills  of  exchange 
and  promissory  notes.  Parker,  J. — The  same  rule  is  laid 
down  in  Nash  v.  Breese,*  and  I  think  this  case  falls 
within  the  ordinary  rule.] 
Per  Curiam.  Rule  refused. 

J  4  Binfj.  30.  *  7  Taunt.  30fi. 

»8M.A  W.  6U.  *11  M.A  W.  .352. 


DOE  against  CHARLES  DOBSON. 

•On  the  execu-     '^^^^  ^^®  ^^  action  of  trespass  for  mesne  profits,  in 
tiqnof  a  ^it  which  the  defendant  had  paid  ten  shillings  into  Court, 
juryl^vea     but  in  consequence  of  some  informality  in  his  plea,  the 
defendant  *^*  plaintiff  had  obtained  a  judgment  on  demurrer  and  is- 
The  Court  set  sued  a  writ  of  inquiry  to  assess  the  damages.    Eyidence 
quiflitioii.        was  given  on  the  part  of  the  defendant,  of  an  offer  to 
give  up  possession  of  the  land  to  the  lessor  of  the  plain- 
tiff before  the  action  of  ejectment  was  brought.*    The 
jury  gave  a  verdict  for  the  defendant;  and 
In  Hilary  term  last,  A.  L.  Palmer  obtained  a  role  nisi 

^  See  Doe  v.  Dobson,  ante,  p.  446. 
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to  set  aside  the  inquisition,  and  that  a  new  writ  of  in-      1862. 
quiry  should  be  awarded;  against  which  ^^^ 

G.  W.  Ritchie  now  shewed  cause,  and  contended  that      oi^ainst 
it  was  substantially  a  verdict  for  nominal  damages,  but 
that  if  the  inquisition  was  set  aside,  it  ought  to'  be  on 
payment  of  costs:  that  was  the  rule  in  cases  where  the 
fault  was  with  the  jury. 

The  Attorney  General  contra,  contended  that  it  should 
be  set  aside  with  costs. 

CARTER,  C.J.     I  think  all  we  can  do  is  to  set  the 
inquisition  aside.    We  say  nothing  about  the  costs  now. 

Rule  discharged. 


THfi     ATTORNEY      GENERAL     against    TWENTY 

CASKS  OF  SPIRITS,  J.  WALSH,  Claimant.  mhA^ii. 

This  was  an  information  for  a  forfeiture,  under  the 
act    11  Vict.  c.  67.     The    information    contained    three 
counts:  the  first  stating  that  on  the  30th  October,  1850,  vTct!" o."??/^ 
at  the  parish  of  Lancaster  in  the  county  of  Saint  John,  *J,^^"^*^i^. 
one  C.  H.  Jouett,  then  being  one  of  the  officers  of  the  girted  into  the 
Provincial  revenue  at  the  port  of  Saint  John,  did  under  cmIw  oTlesa 
and  bv  virtue  of  his  office,  and  by  virtue  of  the  authoritv  »»^«  ^^a»  ^ 

*  7  ,/  »   contain  one 

of  the  Act  of  Assembly  of  this  Province,  seize  and  take  hundred  gal- 
into  his  possession  twenty  casks  of  spirits  of  the  goods  o^her  than 
and  chattels  of  one  John  Walsh,  each  of  which  said  of^otleM***^ 
casks  was  of  less  size  than  to  contain  one  hundred  gal-  than  thirty 
Ions,  the  said  twenty  casks  together  containing  a  large  and*air^pirite 
quantity,  to  wit,  six  hundred  gallons  of  spirits.     For  ^J^^'J^^.j^^'^- 
that  the  said  casks  of  spirits  were  found  on  board  a  cer-  provisions  of 
tain  vessel  or  schooner  called  "  The  Active,"  which  said  that"may  be 
schooner  was  of  less  than  thirty  tons  register,  and  which  ^JJJ^  °" 
said  schooner  at  the  time  of  such  seizure  as  aforesaid,  vessel  of  less 
was  lying  at   anchor   within    the    limits    of   the   port  tons  register, 
of  Saint  John,  being    a   port   of   entry    of    this    Pro- j^!',^''^,^ 
^ince;  such  spirits  so  seized  not  being  in  bottle,  and  not  *®^^^^_^ 

imported  from  the  United  Kingdom,  or  from  bond  in  any  ^lons,  with- 
in the  limits 
of  any  port  of  entry  in  the  Province,  shaU  be  seissed  and  forfeited,  etc.:    Held,  that  spirits 

ft  casks  less  than  one  hundred  j^allons  were  liable  to  forfeiture  though  the  vessel  in  which 

ney  were  imported  was  over  thirty  tons  register. 
t 

VOJL  TIL  K.B.R.— 28i 
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1852.  British  Colonial  possession,  against  tlie  form  of  the  Act 
ThsAttor-  ^^  Assembly,  etc.;  whereby  and  by  force  of  the  Act  of 
neyGeneual  Assembly  in  such  case  made  and  provided,  the  said 
Twenty  twenty  casks  of  spirits  so  seized  became  forfeited  and 
liable  to  condemnation,  etc.  The  second  count  was  sub- 
stantially the  same  as  the  first.  The  third  count  varied 
from  the  first  only  by  stating  that  the  casks  "  were  clan- 
**  destinely  brought  and  imported  into  this  Province  in 
**  casks  of  less  size  than  to  contain  one  hundred  gallons," 
— without  mentioning  the  vessel. 

The  claimant  pleaded  to  the  first  and  second  counts, 
that  the  schooner  Active,  on  board  of  which  the  spirits 
were  found,  was  not  of  less  size  than  thirty  tons  regis- 
ter, and  was  not  at  the  time  of  the  seizure  l\ing  at  an- 
chor within  the  limits  of  the  port  of  Saint  John,  con- 
trary to  the  form  of  the  said  Act  of  Assembly,  etc.,  in 
manner  and  form,  etc.  To  the  third  count: — ^that  the 
twenty  casks  of  spirits  therein  mentioned,  were  not,  nor 
was  any  part  thereof,  brought  and  imported  into  the 
Province  contrary  to  the  form  and  effect  of  the  Act  of 
Assembly.  Notice  was  also  given  by  the  claimant  of 
the  following  grounds  of  defence:  that  the  seizure  was 
made  while  the  schooner  was  on  a  voyage  from  Eastport 
in  the  United  States  to  Nova  Scotia,  while  she  was  lying 
in  the  Bay  of  Fundy,  and  not  within  the  limits  of  any 
port  of  entry  in  this  Pro\ince;  and  that  if  the  schooner 
was  within  the  limits  of  any  port  of  entry  in  this  Pro- 
vince, she  was  compelled  by  stress  of  weather  and  the 
force  of  adverse  tides  to  come  within  such  limits.  Issue 
was  joined  on  these  pleas. 

At  the  trial  before  Parker,  J.,  at  the  Saint  John  cir- 
cuit in  August  last,  it  was  proved  that  the  schooner  Ac- 
tive (being  of  about  forty  tons  register)  took  on  board  a 
number  of  barrels  of  rum  at  Eastport  in  the  state  of 
Maine,  and  on  the  evening  of  the  30th  October,  1850, 
anchored  inside  of  Meogenes  island  in  the  county  of 
Saint  John,  about  half  a  mile  from  the  shore,  and  landed 
fifteen  barrels  of  the  rum — part  upon  the  Island  and  part 
upon  the  main  land,  when  she  was  discovered  by  the 
revenue  officers.  Several  of  the  persons  <m  board  the 
schooner  were  residents  of  the  city  of  Saint  John  and 
the  adjoining  parish  of  Portland,  and  were  disposed  to 
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resist  the  officers  in  searching  the  cargo.     Upwards  of       1852. 
thirty  barrels  were  found  on  board,  and  soon  aftei'wards  thk  Attob- 
those  that  had  been  landed  were  also  found.     They  weiv  '*''^^*  General 

*  agauiit 

all  of  small  size,  containing  thirty  or  forty  gallons  each,      Twenty 

and  were  seized  by  the  officers  as  forfeited  under  the     spiritb. 

I)rovisions  of  the  Act  11  Vict.  c.  (57,  s.  1,  which  enacts 

**  That  no  spirits  (except  in  bottle,  and  spirits  imi>orted 

"  from  the  I-nited  Kingdom,  or  from  bond  in  any  British 

*'  Colonial  possession)  shall  be  imported  into  this  pro- 

'*  vince  in  casks  or  packages  of  less  size  than  to  contain 

"  one  hundred  gallons,  or  in  other  than  decked  V(»s8els 

*' of  not  less  than  thirty  tons  register;  and  all  spirits  im- 

"  port(»d  into  this  province  contrary  to  the  provisions  of 

"  this  Act.  or  that  mav  be  found  on  board  of  anv  vessel 

*'  or  boat  of  less  than  thirty  tons  register,  in  packages  or 

*•  casks  of  less  size  than  to  contain  one  hundred  gallons, 

"  within  the  limits  of  any  port  or  ports  of  entry  in  this 

**  province,  sliall  be  w»ized,  condemn^Ml  and  forfeited,  in 

'*  like  manner  as  other  articles  illegally  imported." 

A  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  tlie  Court  on  the  construction  of  this  Act — 
whether,  in  order  to  render  the  casks  liable  to  seizure, 
it  was  necessary  that  they  should  not  only  be  of  less 
size  than  to  contain  one  hundred  gallons,  but  also  be 
imported  in  vessels  of  less  than  thirty  tons  register;  or 
whether  each  of  these  would  be  a  separate  offence. 

In  Michaelmas  term  last,  A.  R.  Wetmore  obtained  a 
rule  nisi  for  a  new  trial  or  for  arresting  the  judgment,  on 
the  ground  that  no  offience  had  been  proved.  Dwarris 
on  Stat.  743,  749,  Loaring  v.  Stone,^  Waterhouse  v. 
Keen,2  Denn  v.  Diamond,^  Williams  v.  Sangar,*  Gray  v. 
Shilling,^  Hammond  v.  Robinson,®  were  cited. 

The  Attorney-General  shewed  cause  in  Hilary  term 
last,  and  contended  that  it  would  be  doing  violence  to 
the  language  of  the  Act  to  construe  it  altogether  as  con^ 
stitnting  only  one  offence;  that  the  intention  Xvas  to  pre- 
vent the  importation  of  spirits  in  small  casks  or  in  small 
boatSy  on  account  of  the  facilities  thereby  afforded  for 
snoinggling;  that  the  Act  should  be  so  construed  as  to 
i^ve  eflfect  to  every  part  of  it,  Dwarris  on  Stat.  763,  and 

1  3  B.  A  G.  516.  M  B.  A  G.  200. 

*  4  B.  A  G.  248.  «  10  East  66. 

■  2  B.  A  B.  30.  *  2  Kerr  295. 
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1852.      >^   possible   to   carrr  out  the  obvious   intention  of   the 
Legislature,  which  was  to  prevent  smuggling.    That  the 


Thk  Atixjb- 

KIT  General  revenue  laws  were  not  to  be   construed  as  strictly  as 

•JwjttTT     ordinary  penal  laws.    The  Attorney-General  v.  Patter- 

Cabu  of    gon/  and   The  Attomev-General  v.  Two  Hundred   and 

Spirits.  * 

Fifty  Barrels  of  Fish,^  were  also  referred  to. 

A.  R.  Wetmore  contra,  contended  that  the  Act  must 
be  strictly  construed,  and  that  if  there  was. any  ambigu- 
ity in  it  the  interpretation  should  be  in  favour  of  the 
subject.  It  was  at  least  doubtful  whether  the  latter 
part  of  the  section  under  which  the  seizure  was  made, 
did  not  shew  that  the  intention  of  the  Legislature  was 
that  both  the  importation  in  the  small  casks,  and  in 
vessels  less  than  thirty  tons  register  should  be  proved, 
before  there  was  any  breach  of  the  law — both  together 
constituted  but  one  offence.  The  intention  of  the  Legis- 
lature to  give, an  arbitrary  right  of  seizure  must  be  ex- 
plicitly and  distinctly  shewn. 

Cur.  adv.  vult. 

CARTER,  C.J.,  now  delivered  the  judgment  of  the 
Court.  We  bad  some  little  doubt  at  first  as  to  the  mean- 
ing of  the  clause  in  the  Act  11  Vict.  c.  67,  s.  1,  entitled 
*'  An  Act  for  the  better  prevention  of  illicit  trade,"  on 
which  the  prosecution  is  founded;  but  we  are  quite  satis- 
fied on  further  examination  of  the  Act,  that  it  may  well 
bear  that  construction  which,  we  cannot  doubt,  is  in 
conformity  with  the  intention  of  the  Legislature. 

There  is  no  ambiguity  whatever  in  the  first  part  of  the 
section,  which  clearly  applies  the  prohibition  to  the  im- 
portation of  spirits  in  casks  or  packages  of  less  than  one 
hundred  gallons,  or  in  vessels  of  )less  than  thirty  tons 
register,  and  the  spirits  in  this  case  were  liable  to  for- 
feiture, as  being  imported  into  the  province  contrary  to 
that  provision  of  the  Act. 

Whatever  might  be  the  true  meaning  of  the  last  clause 
of  the  section  if  it  stood  by  itself,  we  do  not  think  it  has 
the  effect  of  qualifying  or  restraining  the  clear  words 
of  the  previous  part  of  the  section;  and  it  would  be 
doing  great  violence  to  read  the  word  "  or "  as  "  and,** 

i  Chip.  Hep.  16.  *  Bert  B.  424. 
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whichj  we  are  satisfied  would  tend  to  defeat,  not  pro-       1952. 
mote,  the  object  of  the  Legislature.  thr  Attor- 

The  rule  must  be  discharged,     key  Gbmbal 

apaintt 
TWKWTY 

Casks  of 
Spirits. 


DOE  on  the  demise  of  SIMONDS  against  M'COSKERY. 
EJECTMENT,  tried  before  Parker,  J.,  at  the  last  Saint  A.  j»n^fy«;d 

land  to  the  lea- 

John  circuit.    The  lessor  of  the  plaintiff  claimed  under  gor  of  the 
a  conveyance  from  his  father  Charles  Simonds,  Esquire,  Se^iJf fom 
dated  3d  August,  1850,  which  appeared  on  its  face  to  be  ^j^fi^^J*'^; 
a  deed  of  bargain  and  sale  in  consideration  of  £200,  and  for  a  valuable 
which,  had   been   duly   registered.     Mr.    Simonds   was Sj^^^iJ'^J^^^ 
offered   as  a  witness   on   the  part  of  the  plaintiff,  and »» fact  a  vol- 

untary  con- 
stated on  the  voire  din\  that  no  pecuniary  consideration  veyance: 

was  paid  to  him  for  the  land— that  he  had  given  it  to Ste^^n"^ *' 
the  lessor   of   the   plaintiff  in  considenition  of  natural  the  land  was 

—       ,  ..,,,  1  .11  i.^i^      balanced  by 

affection,  principally  because  he  wished  to  qualify  him  his  liability  to 
to  vote  at  elections,  though  he  admitted  one  reason  was^^®^®"*°'^"^ 
to  enable  his  son  to  get  the  land  from  the  defendant,  on  the  implied 
He  stated  further,  that  he  was  possessed  of  large  pro-  title  con 
perty,.and  had  no  creditors  who  could  be  affected.    HisJ[^^^^^® 
evidence  was  objected  to,  because  the  conve3'ance  being  therefore  he 

V  c»  ^j^  ^  compe- 

voluntary,  he  might  at  any  time  defeat  the  effect  of  it  tent  witness 
by  conveying  the  land  to  another  i>erson  for  a  valuable [^5^®)^*^*" 
consideration,  and  was  therefore  directly  interested  in  thetitie. 
the  result  of  the  suit,  which  would  give  his  son  posses- ther  if  the  con- 
sion  of  the  land ;  but   the  learned  Judge  reserved  the  JSn  vSulS^ry 
point,   and    allowed    the    witness  to   be  sworn.      Mr.  o^  its  ftioe.  he 
Simonds  then  stated  that  he  had  let  the  land  in  dispute  been  oompe- 
to  the  defendant  in  the  year  1826  or  1827,  as  agent  for  ^"i;^ ^,^e 
his   father,   James   Simonds,   Esquire,   since   deceased,  ^<»*<»  .^  to  a 

i_  i_t  ^       ±  ,^,,,,  «i         .       son,  and  no 

whose  business  he  transacted  (the  land  then  belonging  creditors 
to  his  father,  and  was  since  devised  to  him,)  for  twenty-  tht^. 
one  years,  and  that  the  defendant  had  paid  the  rent  up 
to  the  1st  May^  1841 ;  that  in  1850,  before  the  conveyance 
to  the  lessor  of  the  plaintiff,  the  witness  went  with  a 
surveyor  to  mark  the  boundaries  of  the  land,  when  the 
defendant  ordered  him  off  and  claimed  the  land  as  his 
ftwn^  which  was  the  first  time  he  (Simonds)  had  heard  of 
«uch  a  claim. 
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1852.  The  defendant's  case  was,  that  the  land  more  than 

—=- — forty  years  ago  was  in  the  possession  of  one  Coppinger. 

SiMONDs  from  whom  it  came  to  Jones,  his  son-in-law,  through 
M'Cotkery.  whom  the  defendant  got  possession,  and  held  it  with 
the  knowledge  of  old  Mr.  Simonds — not  as  tenant,  but 
on  the  assurance  given  by  another  son  of  Mr.  S.  that  his 
father  would  allow  him  to  retain  it,  and  that  no  rent 
had  ever  been  paid  by  him  for  this  land.  The  defendant 
called  witnesses  to  prove  this  case,  and  to  shew  that  the 
rent  paid  to  Mr.  Simonds  was  for  other  land  in  the 
same  vicinity.  Part  of  this  evidence  was  directly  at 
variance  with  that  of  Mr.  C.  Simonds.  It  was  objected 
on  the  part  of  the  defendant,  that  Mr.  Simonds  was  dis 
seised  at  the  time  he  conveyed  to  the  lessor  of  the  plain- 
tiff, and  therefore  the  conveyance  was  inoperative. 

His  honor  directed  the  jury,  that  if  they  believed  the 
evidence  of  Mr.  Simonds  it  put  an  end  to  any  question 
of  disseisin,  as  the  defendant's  entry  was  lawful ;  if  they 
did  not  believe  his  evidence,  the  question  of  disseisin 
was  of  no  importance,  as  the  right  of  entry  was  clearly 
barred  by  the  statute  of  limitations.  His  Honor  left  the 
whole  case  to  the  jury  on  the  credit  of  the  respective 
witnesses.    Verdict  for  the  plaintiff. 

In  Hilary  term  last,  A.  R.  Wetmor.e  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  the  improper  ad 
mission  of  evidence,  and  misdirection.  Doe  v.  Manning ' 
was  cited. 

George  G.  Gilbert  now  shewed  cause.  The  statute 
27  Eliz.  c.  4,  against  voluntary  conveyances,  is  virtually 
repealed  by  the  Provincial  registry  act  10  Vict.  c.  42. 
The  object  of  the  statute  of  Eliz.  was  to  provide  against 
secret  conveyances,  and  the  preamble  of  the  old  registry 
act  26  Geo.  3,  c.  3,  shews  that  it  had  the  same  object,  and 
that  the  establishment  of  a  registry  of  deeds  was  to  pre 
vent  such  secret  conveyances.  A  valuable  conaderation 
is  not  necessary  to  support  a  registered  conveyance,  for 
the  registry  is  notice — a  subsequent  purchaser  cannot 
be  misled:  it  is  unregistered  conveyances  only  that  are 
void  against  subsequent  purchasers  for  valuable  con- 
sideration. 10  Vict.  c.  42,  s.  5.  The  construction  given 
to  the  statute  of  Eliz.  in  England  has  not  been  adopted 

»  I     rnst.  fi(>. 
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in  the  United  States,  for  there  a  bona  fide  voluntary       is52. 
conveyance  is  sustained  as  against  a  subsequent  i)ur-  ~Ykw  dem 
chaser  with  actual  notice.     4  Kent's  Com.  463.    2.  Mr.     Simomw 
Simonds  had  no  interest  in  the  land:    the  conveyance,  m'CosIkery. 
even  if  voluntary,  was  j?ood  apiinst  him.     Richards  v. 
Lewis.^    If  he  had  anv  interest,  it  is  too  remote  to  render 
him  an  incorapi^tent  witness,  for  it  is  only  on  the  pre- 
sumption that  he  may  commit  a  fraud  upon  his  son  by 
conveying  the  land  to  a  third  person,  that  his  evidence 
is  objected  to  ;    and  the  law  will  never  presume  thai 
such  will  be  the  case — at  least  for  the  purpose  of  avoid- 
ing a  party's  testimony.    To  shew  a  ^^'itness  interested, 
it  must  appear  that  he  has  a  direct  interest  in  the  result 
of  the  suit.    Bent  v.  Baker.^    The  bare  i)ossibility  of  an 
action  being  brought  against  him  is  no  objection  to  his 
competency.     Carter  v.   Pearce.^     If  Simonds  had  any 
interest,  it  was  balanced.     3.  There  was  no  disseisin, 
for  to  constitute  it  there  must  be  an  unlawful  entrv  as 
well  as  an  unlawful  continuance  in  possession.     3  Bla. 
Com.  109.     [Carter,  C.J. — If  ]Mr.  Simonds'  evidence  was 
properly  admitted,  there  can  be  no  question  of  disseisin.] 

Markenna  contra.  Under  the  construction  of  the  sta- 
tute of  Eliz.,  a  voluntary  conveyance  is  void  as  against  a 
subsequent  purchaser  for  valuable  consideration,  though 
with  notice  of  the  i>rior  conveyance.  Doe  v.  Manning,*  4 
Cruise  Dig.  4G2,  "  Deed,"  ch.  27.  If  notice  of  the  prior 
convevance  made  anv  difference,  there  is  no  notice  here: 
the  registry  is  not  notice.  The  subsequent  conveyance 
jiroves  a  fraudulent  intent  in  making  the  first  convey- 
ance— the  law  infers  fraud,  and  whether  it  is  voluntary 
or  not,  may  be  inquired  into,  though  the  deed  appears 
for  a  valuable  consideration.  The  question  is  whether  Mr. 
Simonds  had  not  a  salable  interest  in  the  land.  He 
clearly  had :  it  was  his  interest  that  the  plaintiff  should 
recover,  because  he  might  then  sell  the  land  to  another 
person,  and  put  the  money  in  his  pocket.  [Parker,  J. — 
Is  there  not  a  balance  of  interest  ?  If  the  witness  con- 
veyed to  another,  would  he  not  be  liable  on  the  covenant 
in  the  deed  to  his  son,  under  the  decision  of  the  Court 

M5Jiir.  6)2.  «8T.  R.  27. 

'  1  T.  B.  108.  *  9  East  59. 
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1852.      i^  ^^^  l^st  term,  in  the  case  from  Kent  ?]     The  con- 

Dog  jgm     veyance  was  evidently  made  to  enable  Mr.  Simonds  to 

S1MOND8     become  a  witness — virtually  a  witness  in  his  own  cause. 

against 

M'OoBKEBT.  2.  As  the  conveyance  to  the  lessor  of  the  plaintiff  was 
not  made  until  after  the  defendant  had  disclaimed^ 
there  was  a  disseisin  and  the  conveyance  could  not  oper- 
ate. If  the  disclaimer  operated  to  destroy  the  tenancy^ 
it  must  also  operate  against  the  conveyance.  It 
amounted  to  a  disseisin  by  election. 

CARTER,  C.J.  I  entertain  no  doubt  in  this  case.  I 
give  no  opinion  as  to  the  effect  of  the  registry  act  alter- 
ing or  repealing  the  statute  of  Eliz.,  but  I  found  my 
opinion  on  this:  that  as  the  deed  to  the  lessor  of  the 
plaintiff  does  not  appear  on  its  face  to  be  voluntary,  Mr 
Simonds,  if  he  conveyed  the  land  to  another  person^ 
would  be  liable  to  his  son  on  the  covenant  contained  in 
the  words  "  grant,  bargain,  and  sell,"  and  therefore  hisp 
interest  would  be  balanced,  and  he  would  be  a  compe 
tent  witness.  As  to  the  question  of  disseisin,  I  do  not 
think  it  arises  at  all. 

STREET,  J.  I  give  no  opinion  on  the  effect  of  the 
registry  act  upon  volutary  conveyances:  I  found  my 
opinion  entirely  upon  the  question  of  the  competency  of 
the  witness.  His  alleged  incompetency  is  founded  on 
the  supposition  that  he  may  convey  the  land  to  a  third 
person,  and  thereby  commit  a  fraud ;  but  it  does  not  fol- 
low, nor  is  it  to  be  presumed,  that  he  will  do  so.  As  far 
as  he  is  concerned,  he  at  present  can  get  nothing  from 
the  land:  the  conveyance  is  good  against  him  as  long  as 
it  stands  without  a  subsequent  conveyance.  It  is  a  mere 
speculative  interest,  and  until  he  makes  a  subsequent 
conveyance,  I  think  he  is  clearly  competent.  In  addi- 
tion to  this,  he  would  be  liable  to  his  son  on  the  cove 
nant  if  the  verdict  was  for  the  defendant,  or  if  he  was 
to  convey  to  a  purchaser  for  valuable  consideration. 

WILMOT,  J.    I  am  of  the  same  opinion. 

PARKER,  J.  I  do  not  think  it  advisable  to  send  the 
case  to  another  jury.  The  plaintiff  made  out  a  clear 
documentaiT  title,  and  if  his  evidence  was  believed  was 
entitled  to  the  verdict. 

The  principal  question  is  as  to  the  competency  of  Mr. 
Simonds.    I  am  not  prepared  to  give  an  opinion  whether 
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if  the  conveyance  had  been  clearly  voluntary,  purport-       1862. 
ing  to  be  a  deed  of  gift,  and  not  of  bargain  and  sale  for    Doe  dem. 
a  valuable  consideration,  he   would   not  have   had   an     Simonds 
interest,  nor  am  I  prepared  to  say  whether  parties  com-  M'Coskery. 
ing  in  under  him  would  be  estopped  from  saying  the 
deed  was  voluntary;  but  as  the  deed  is  not  in  terms  a 
deed  of  gift,  but  contains  the  words  "  grant,  bargain, 
"  and  sell,"  if  Mr.  Simonds  had  conveyed  to  another  per- 
son who  had  evicted  the  lessor  of  the  plaintiff,  he  could 
have  maintained  an  action  against  his  father,  I  consider 
therefore  that  his  interest  was  balanced,  and  that  he 
was  a  competent  witness.    I  have  pointed  out  before,  in 
Doe  V.  Thompson,*  and  I  do  it  again,  what  I  think  is  a 
defect  in   the  law:   that  a  party  who   cannot   recover 
land  himself,  may  convey  it  away,  and  then  come  in  as 
a  witness  for  his  grantee,  and  so  explain  the  nature  of 
the  defendant's  possession  as  to  give  a  right  of  entry  to 
his  grantee,  which  but  for  such  evidence  would  appear 
to  be  barred  by  the  statute.    Such  however  is  the  law 
at  present. 

Rule  discharged. 

1  1  Kerr  568. 


KELLY  against  JONES. 

This  was  an  action  on  the  case,  against  the  sheriff  of  If  a  [prisoner 
the  county  of  Charlotte,  for  the  escape  of  one  Wilson,  a  onfn'S'p^ 
prisoner  on  the  limits  of  the  gaol  of  that  county.  ^  ^J^** 

At  the  trial  before  Street,  J.,  at  the  last  Charlotte  cir-  wards  returns 
cuit,  it  appeared  that  Wilson  had  been  arrested  on  an  th^proper  ^* 
execution  for  £76,  at  the  suit  of  the  plaintiif,  in  July  ™««»"~V'    , 

'  '  ■  '^ '  damages  IS  not 

1847,  and  had  gone  upon  the  limits;  that  in  1846,  after  necessarily  the 
the  judgment  was  obtained  against  him,  a  farm  worth  but^^ch  sum 
£125,  which  he  had  before  agreed  to  purchase,  was,  at  JJink^thlTde- 
his  request,  conveyed  to  his  sons,  who  were  still  in  pos-  tention  of  the 
session,  though  it  had  been  sold  by  the  sheriff  under  an  woiS'have  ^ 
execution    against   the   father — ^the  'purchaser  having ^^'^^^ 

absence. 
If  there  is  no  actual  loss  proved,  the  plaintiffis  entiled  to  nominal  damages. 
Qutgre,  Whether  in  an  action  against  the  sheriff  for  an  escape,  evidence  of  the  admission 
of  the  Judgment  debtor  of  his  ability  to  pay  the  debt  was  property  rejected. 
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P*  1852.  agreed  to  reconvey  it  to  Wilson  on  being  paid  the  sum 
^^j^j^y  lie  had  given  for  it.  It  also  appeared  that  the  attorney 
a.7ai/M<  employed  bv  Wilson  to  put  in  a  defence  to  the  action, 
having  neglected  to  do  so  and  allowed  judgment  to  be 
obtained  by  default,  soon  afterwards  paid  Wilson  £70 
on  account  of  the  damages  recovered  against  him.  Evi- 
dence was  offered  of  a  declaration  of  Wilson  to  Mr. 
Andrews,  an  attorney,  as  to  his  ability  to  pay  the  plain- 
tiff, but  the  evidence  was  rejected.  The  limit  bond  given 
to  the  sheriff  was  not  proved,  but  there  was  evidence 
that  Wilson's  sons  were  the  sureties  to  the  sheriff.  In 
November,  1849,  Wilson  went  oif  the  limits,  but  re- 
turned again  in  about  ten  days,  and  was  on  the  limits 
at  the  time  this  action  was  brought.  This  was  the  es- 
cape for  which  the  plaintiff  sought  to  recover. 

The  learned  Judge  told  the  jury,  it  was  clear  the 
plaintiff  was  entitled  to  a  verdict,  and  the  only  question 
was  the  amount  of  damages:  what  had  the  plaintiff  lost 
by  Wilson's  absence  from  the  limits  ?  If  he  bad  not 
returned,  and  it  could  have  been  proved  that  he  bad 
the  means  of  paying  the  debt,  then  the  plaintiff  would 
have  been  entitled  to  recover  the  whole  amount  of  the 
judgment;  but  as  he  was  only  absent  a  short  time,  and 
the  plaintiff  still  had  the  possession  of  his  body  to 
satisfy  the  execution,  and  there  was  nothing  to  shew 
that  he  would  have  paid  the  debt  if  he  had  continued 
on  the  limits,  there  was  no  actual  damage  proved,  and 
their  verdict  should  be  for  such  sum  as  they  thought  the 
possession  of  the  debtor's  body  would  have  been  worth 
to  the  plaintiff  during  his  absence  from  the  limits.  If 
they  thought  the  plaintiff  had  lost  nothing  by  Wilson's 
temporary  absence,  they  should  give  a  verdict  for  nomi- 
nal damages.  Verdict  for  the  plaintiff,  damages,  one 
shilling. 

In  Hilary  term  last,  Thomson  moved  for  a  new  trial 
on  two  grounds:  1st.  Misdirection;  2d.  The  improper 
rejection  of  evidence.  He  contended  that  to  justify  a 
verdict  for  nominal  damages,  it  should  have  been  proved 
that  Wilson  had  not  the  means  of  paying  the  debt:  here 
he  had  the  means,  because  the  conveyance  of  the  land 
was  made  to  his  sons  for  his  benefit.  [Garter,  GJ. — 
What  has  the  plaintiff  lost  by  the  temporary  absence  of 
Wilson  ?]      A  creditor  had    a    right  to  the  body   of 
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liis  debtor,  and  if  a  debtor  could  go  off  and  return  to      1852. 
the  limits  when    he   pleased,    and    the  sheriff  only  be  - 


Jones. 


Kkllt 

liable  for  nominal  damages,  the  limit  bond  was  a  mere  ajamsi 
farce.  The  sheriff  had  it  in  his  power  to  protect  himself 
against  loss  by  taking  sufficient  sureties,  and  therefore 
the  escape  of  the  debtor  for  one  moment  rendered  the 
sheriff  liable  for  the  whole  debt,  unless  he  could  shew 
that  the  creditor  had  sustained  no  damage  in  conse- 
quence. If  this  verdict  stood,  it  would  be  a  bar  to  an 
action  on  the  limit  bond. 

The  Court  being  of  opinion  that  according  to  the  case 
of  Clifton  V.  Hooper,^  the  jury  were  properly  directed  as 
to  the  measure  of  damages,  refused  a  rule  on  that 
ground,  but  on  the  ground  of  the  rejection  of  evidence 
granted  a  rule  nisi. 

J.  W.  Chandler  now  shewed  cause.  It  is  very  clear 
that  the  declarations  of  a  third  party  are  not  admissible 
in  evidence  unless  he  is  connected  in  interest  with  a 
party  in  the  cause.  Wilson  himself  was  si  competent 
witness,  and  might  have  been  callc*d,  but  there  was  no 
connexion  shewn  between  him  and  the  defendant:  it 
was  not  shewn  that  he  had  executed  anv  limit  bond — 
his  declarations  therefore  were  properly  rejected.  The 
measure  of  damages  in  an  action  of  this  sort,  is  the  sum 
the  plaintiff  has  lost  by  losing  the  possession  of  the  body 
of  his  debtor:  the  solvencv  or  insolvencv  of  the  debtor 
is  then  irrevelant  testimony. 

No  person  appeared  to  support  the  rule. 

CARTER,  C.J.  Had  the  plaintiff  appeared  to  sup- 
port his  rule,  we  probably  (as  there  is  some  doubt  in  the 
mind  of  the  Court)  should  have  considered  further  the 
question  of  the  admissibility  of  Wilson's  declarations, 
but  as  he  does  not  appear,  the  rule  must  be  discharged. 

PABKEB,  J.  I  am  not  satisfied  that  the  evidence 
was  properly  rejected,  but  as  the  plaintiff  does  not  ap- 
pear to  support  his  rule,  I  am  not  disposed  to  withhold 
the  judgment. 

Per  Curiam.  Rule  discharged. 

'  6  Q.  B.  468 ;  8  Jar.  958. 
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Itth^A^iL  SIMONDS  against  SIMONDS. 

An  affidavit  of  Allen  on  the  part  of  the  bail  in  this  cause,  obtained  a 
the^defenSfnt  ^^^^  ^^^^  ^^  ^  former  day  in  this  term,  for  the  plaintiff 
^  Sf/i?*®^*^  to  shew  cause  why  the  bail  bond  should  not  be  delivered 

m  £100  for  " 

principal  up  to  be  cancelled,  on  the  ground  that  the  affidavit  to 
SiT2d?tnced  ^^^d  to  bail  was  defective.  It  stated  that  the  defendant 
^3r  the  plain-    was  indebted  to  the  plaintiff  in  the  sum  of  £100  **  f  or 

tiff  for  the  de-  ^ 

fendant,** and ''principal  money  heretofore  paid  and  advanced  by  this 
'^t^JL'Ii^the" "  deponent  for  the  said  C.  Simonds  and  at  his  request 
said  principal "  and  also  in  the  further  sum  of  fifty  pounds  and  up- 

sum,  "  IS  bad  ^    ' 

as  to  the  inte-  '*  wards  for  interest  upon  the  said  principal  sum."  The 
S!iUe*SU^*  alleged  defect  was  that  the  affidavit  did  not  state  that 
^*''"^»n?^*  the  interest  was  payable  by  virtue  of  any  express  con- 
arrest  will  tract.  It  appeared  that  the  arrest  was  made  and  the 
ImSunt  pro^.^*  bail  bond  given  on  the  30th  October  last,  the  writ  being 
periy  sworn  to.  returnable  in  Hilary  term,  but  that  neither  the  bail  nor 
Whether  it  is  their  attorney  knew  the  terms  of  the  affidavit,  until  the 
bail  to  object  latter  saw  it  on  file  in  the  clerk's  office  a  few  days  be- 
to  the  suffi-      fore  the  application  to  the  Court.    Chit.  Arch.  (6th  ed.) 

ciencyofan  '^'^  ^  ^ 

affidavit,  after  143,  145,  Callum  v.  Leeson,*  Drake  v.  Harding,^  Harri- 
pu*ting*in^baii  SOU  V.  Tumer,^  and  Hutchinson  v.  Hargrave,*  were  cited 
the^d^dnot^^^^  shew  the  insufficiency  of  the  affidavit;  and  Hussey  v. 
see  it  before     Wilson,*  and  Kaggett  V.  Guy,"  to  shew  that  an  affidavit 

Where  a      ^^^  ^^  P^ri:  is  defective  in  the  whole. 
chw-Ked^on*        The  Attorney  General  new  shewed  cause  on  the  affi 
the  authority  davit  of  the  plaintiff's  attorney,  stating  that  the  attor- 
EngiUhcaae    ^^^  ^or  the  bail  called  on  him  soon  after  the  arrest,  and 
previous^'**'     inquired  the  amount  of  the  plaintiff's  claim  and  the  pro- 
practice,  the    bable  time  that  would  be  allowed  for  a  settlement; 
poein^theruio  that  he  afterwards  requested  a  statement  in  writing  of 
were  refused.    ^^^  plaintiff's  demand,  which  was  given  to  him  on  the 
17th  March,  in  which  statement  the  claim  for  interest 
was  specified;   that  the  time  for  putting  in  special  bail 
having  expired,  an  assignment  of  the  bail   bond  was 
taken  on  the  12th  April,  of  which  the  attorney  for  the 
bail  was  informed,  and  that  an  action  would  be  com- 
menced against  them  unless  the  demand  was  settled. 

1  2  Dowl.  asi.  s  4  Dowl.  JM. 

s  4  Dowl.  72.  «  1  Din^t.  N.  C.  869. 

5  T.  R.  254.  •  8  Dowl.  854. 
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» 

The  Attorney  General  contended,  first,  that  after      1952. 
the  time  for  putting  in  bail  had  expired,  it  was  too  late     sij,ondr 
to  object  to  the  sufficiency  of  the  affidavit.    Tucker  v.      atjainst 
Oolegate,*  Firley  v.  Rallett,^  Chit.  Arch.  (8th  ed.)  1273.     ^'*'^^™- 
Secondly,  that  if  the  affidavit  as  to  interest  was  defec- 
tive, it  did  not  render  it  bad  altogether,  but  the  arrest 
would  stand  for  that  amount  which  w^as  properly  sworn 
to.    Jones  V.  Collins.^ 

Allen  was  heard  in  support  of  the  rule. 

CARTER,  C.J.  1  am  inclined  to  think  the  bail  have 
not  waived  the  objection  to  the  affidavit — they  did  not 
see  it  until  recently.  But  unless  the  case  of  Jones  v. 
Collins  can  be  got  over,  I  do  not  see  how  they  can  es- 
cape from  the  rule  there  laid  down,  which  seems  a  very 
reasonable  rule.  Tlie  penalty  of  the  bail  bond  must  be 
reduc€»d  by  double  the  sum  sworn  to  for  interest. 

WILMOT,  J.*    I  am  of  the  same  opinion. 

The  Attorney  General  applied  for  costs  of  opposing 
the  rule. 

CARTER,  C.J.  No.  The  case  of  Jones  v.  Collins 
took  us  by  surprise. 

Rule  accordingly. 

»  1  Dowl.  574.  a  2  Dowl.  708.  »  G  Dowl.  626? 

*  Pabkeb,  J.,  and  Street,  J.,  were  not  in  Court  on  this  day. 


MCMILLAN  and  another  against  RITCHIE. 

This  was  an  action  of  trover,  in  which  judgment  had 
been  given  for  the  plaintiff,^  and  the  defendant  had  sued  q^  ^  declara- 
out  a  writ  of  error,  and  assigned  the  following  grounds  ;tion  contain- 
Ist.  That  the  declaration  contained  five  counts  setting  K^m^^ 
out  five  different  causes  of  action,  whereas  the  verdict  T-^^fy^^' ft® 

,  '  plaintition  toe 

on  wnicn  the  judgment  was  entered  up  was  upon  the  »*«»n<i»  »nd  no 
second  count  only,  and  it  did  not  appear  by  the  record  Jhe'ShSJir^' 
that  any  verdict  had  been  given  on  the  first,  third,  fourth  A^'^T  *^«  «• 

,.«  ••      #  .T  ,.        .  piration  ox  two 

terms,  while  a  motion  for  a  new  tnal  was  pending^,  the  plaintiff  entered  up  Judgment  on  the 
verdict  withont  any  oontinuances ;  the  defendant  brought  a  writ  of  error,  assigning  as 
grounds  the  abeence  of  any  finding  by  the  jury  on  the  four  oounts,  and  the  want  of  oontinu- 
ances on  the  roll.  The  Court  allowed  the  plaintiff  to  amend  the  roll  by  an  entry  that  the 
jury  were  dischaiged  frcm  any  finding  on  the  other  four  counts,  and  also  by  entering  con- 
tinaaaen  from  the  return  of  the  distringcu  to  the  time  of  signing  judgment. 

>  Bee  Ante,  p.  242. 
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1852.      «ncl  fifth  counts,  or  that  the  jury  were  discharp^ed  from 
•  >.,^,  fmdinj?  on  those  counts.  2d.  That  the  postea  wag  return- 

against  able  hi  Michaelmas  term  14  Vict.,  and  that  Ao  continu- 
ances  were  entered  on  the  record  from  that  time  until 
Trinity  term  following?,  when  the  judgment  was  signed. 
3d.  That  the  second  count  referred  for  the  description 
of  property  lost  and  constituting  the  ground  of  action, 
to  the  description  of  property  in  the  first  count  of  the 
declaration,  namely,  2,000  tons  of  timber,  without  saying 
of  what  kind  of  wood  the  timber  was  composed.  The 
defendant  in  error  in  March  last  put  in  the  common 
joinder,  which  was  afterwards  withdrawn  by  consent; 
and  on  the  first  day  of  this  term. 

Allen  obtained  a  rule  nisi  to  amend  the  record  by  an 
entry  that  the  jury  were  discharged  from  any  finding  on 
the  first,  third,  fourth,  and  fifth  counts;  and  also  by 
entering  continuances  on  the  roll  from  Michaelmas 
term,  when  the  distringas  was  returnable,  until  judg- 
ment was  signed.  The  following  cases  were  cited  to 
shew,  that  where  the  amendment  sought  was  only  to 
give  the  verdict  its  legal  effect,  and  did  not  affect  the 
substance  of  the  case,  an  amendment  was  frequently 
allowed,  not  only  after  the  assignment  of  errors  and 
joinder,  but  after  argument  in  the  Court  of  Error.  Rees 
V.  Morgan,^  Petrie  v.  Hannay,^  Doe  v.  Perkins,'  Dicken- 
son V.  Plaisted,*  Short  v.  Coffin,"  Kinnear  v.  Gallagher,* 
Usher  v.  Dansey,''  Paddon  v.  Bartlett,®  Cheese  v.  Scales,* 
Bowers  v.  Nixon,^^  and  that  continuances  were  mere 
matters  of  form,  and  might  be  entered  at  any  time. 
Tidd's  Pr.  161. 

The  Attornev  General  now  shewed  cause.  The  first 
question  is,  whether  this  Court  has  power  to  amend 
after  errors  assigned.  [Carter,  C.J. — There  cannot  be 
much  doubt  about  that,  from  the  cases  cited.)  Se- 
condly, Whether  the  amendments  asked  for,  are 
such  as  could  be  made  under  any  circumstances. 
The  act  14  Vict.  c.  20,  only  applies  where  the 
cause  is  pending  in  Court  and  while  the  proceedings 
are  on  paper  :  after  they  are  entered  of  record  they  are- 

1  3  T.  R.  849.  «  a  T.  R.  669. 

»  8  T.  R.  749.  *  7  T.  R.  474. 

«  5  Burr.  2781.  •  1  Kerr  434. 

7  4  M.  <fe  S.  94.  •  8  A.  A  £.  887. 

•  10  M.  <1^  W.  489.  »  18  Jar.  884. 
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not  amendable.  Tidd's  Pr.  753.  Each  count  in  the  de-  1852. 
cla ration  is  considered  a  separate  cause  of  action,  and  it  m'Millan 
is  the  dutv  of  the  jurv  to  find  a  verdict  on  each.  [Carter,  afjaitut 
C.J. — Is  not  the  omission  to  ent(»r  the  discharge  from 
finding  on  those  counts  on  which  no  verdict  was  given, 
mere  misprision  of  the  clerk?]  Certainly  not.  All  the 
cases  referred  to  are  amendments  of  mere  clerical  errors, 
such  as  '*  shall  recover  -'  instead  of  "  do  recover."  Blakey 
V.  Birmingham,^  Slicer  v.  Thompson,^  Blackmore's  case."* 
But  the  omission  of  the  jurj'  to  find  on  all  the  issues  is 
matter  of  substance.  In  Co.  Litt.  227,  it  is  said  that  a 
verdict  that  finds  part  of  the  issue,  finding  nothing  for 
the  residue,  is  insuflicient  for  the  whole,  because  the 
jury  have  not  found  the  whole  issue  wherewith  they  were 
charged.  No  judgment  can  be  given  on  a  verdict  which 
leaves  undecided  any  part  of  the  matter  put  in  issue. 
Finymoi*e  v.  Sankey,*  The  King  v.  Hayes.'  There  must 
be  a  venire  de  novo  in  this  case:  there  is  nothing  to 
amend  by. 

Allen  contra,  was  stopped  by  the  Court. 

CARTER,  C.J.  I  am  clearly  of  0])inion  that  this  ap- 
plication must  be  granted.  It  appears  to  be  admitted 
that  this  Court  has  jurisdiction  if  this  is  a  case  in  which 
an  amendment  could  have  been  made  before  a  writ  of 
error  brought.  It  is  not  disputed  that  the  amendment 
may  be  made  by  entering  the  continuances;  but  on  tlie 
other  ground,  it  is  contended  that  it  is  a  matter  of  sub- 
stance and  that  there  is  nothing  to  amend  by.  Now  we 
cannot  shut  our  e\e»  to  the  Act  of  14  Vict.,  which  re- 
quires amendments  to  be  made  **  in  any  process,  plead- 
**ing,  or  other  legal  proceeding,  unless  it  shall  be  ap- 
*' parent  that  manifest  injustice  to  the  opposite  party 
"would  be  the  result  of  such  amendment."  The  Act 
must  mean  something.  If  it  gave  the  Court  no  more 
power  than  they  had  before,  it  means  nothing.  But  my 
opinion  is  formed  independent  of  the  Act,  and  I  think 
with  all  the  knowledge  we  have  of  this  ease,  we  are  justi- 
fied in  saying  there  is  something  to  amend  by.  The  de- 
fendant might  have  applied  at  the  trial  to  have  a  verdict 
entered  for  him  on  those  counts  on  which  no  verdict  wa» 

'  2  8tr».  1132.  «  2  Stra.  1165. 

*  8  Co.  102.  *  Cro.  Eliz.  188.  •  Ld.  Baym.  1518. 
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1852.      given,  bnt  he  has  not  done  so:  the  jury  are  not  now  sit- 
j.j^    ^^     tin[?,  therefore  they  are  discharged  from  finding  on  those 
iBviNK.      counts.     I  think  the  amendments  asked  for  ought  to  be 
made. 

WILMOT,  J.  Having  been  once  counsel  in  the  case  I 
took  no  part  in  this  application,  but  I  concur  with  the 
Chief  Justice  that  the  amendments  ought  to  be  allowed 
for  the  reasons  he  has  stated. 

Rule  absolute  on  payment  of  costs. 

Ex  parte  IRVINE. 

The  jurat  of  On  a  former  day  in  this  term,  Fisher  obtained  a  rule 

made  by  an  Calling   on   J.  Pollok   to   shew   cause  why  a  certiorari 

TOttTmuBt^'  should  not  issue  to  remove  proceedings  had  before  two 

state  that  it  Justices  of  the  Common  Pleas  of  the  Count v  of  Carle- 

was  read  bv  * 

the  Commis-    ton,  under  the  Act  13  Vict.  c.  53,  s.  29.    The  jurat  of  the 
den«aent^^*    affidavit  on  whicli  the  rule  was  granted  was  in  the  fol- 


before  swear-    lowing  form: 

ing^  in  the 

terms  of  the        **  Sworn  to  at  Woodstock  this  15th  day  of  April,  1852,  before  me, 

"*1^  of  Hilary  »«  having  been  previously  read  over  and  explained  to  William  Irvine,  the 

'*  deponent,  who  declared  ho  perfectly  understood  the  same,  and  made 

*'  his  mark  in  my  presence. 

**  D.  L.  DiBBLRE,  Commissr.,  etc..  Sup.  Court.** 

Allen  now  shewed  cause,  and  objected  that  the  jurat 
was  insufficient,  that  the  form  prescribed  by  the  rule  of 
Hilary  term  1848,^  ought  to  be  strictly  followed,  and  that 
it  should  appear  that  the  commissioner  had  read  the  affi- 
davit to  the  deponent. 

Fisher  contra,  contended  that  it  was  correct  in  sub- 
stance. 

CARTER,  C.J.  I  think  the  rule  was  intended  to  be 
stringent.  It  is  consistent  with  this  jurat  that  the  affi- 
davit was  read  to  the  deponent  by  some  other  person 
than  the  commissioner;  that  is  not  sufficient.  The  rule 
must  be  discharged. 

WILMOT,  J.  This  jurat  does  not  meet  the  requisites 
of  the  rule.  The  commissioner  who  takes  the  affidavit 
is  an  officer  of  the  Court,  and  confidence  is  placed  in  his 
certificate  that  he  read  the  affidavit  to  the  deponent,  who 
appeared  to  understand  what  he  was  swearing  to. 

Rule  discharged  without  costs. 

^  See  Kerr  690. 

END  OF  EASTER  TERM. 
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KKLLY  a^rainst  JOXKS.  2W<m/, 

^  ^'th  June, 

The  st.Mtiite  43  Eliz.  c.  0,  authorizing  a  Judge  to  certify  to  deprive  a 
Ijlainriff  nf  costs,  Ikmiij?  part  of  the  practice  of  the  Court  of  King's 
Bfudi  when  tliis  Court  was  established,  is  in  force  here,  and  is 
not  jifferfd  by  a  subsequ«'nt  repeal  of  it  in  England. 

A  rTiiflgo\s  c-L'rlificriie  had  been  gninted  in  this  case  under 
the  i-tatiito  43  Kliz.  c.  6,  to  deprive  the  plaintilF  of  costs,  on 
the  ground  that  tlie  damages  recovered  did  not  amount  to 
forty  sliillings  (a). 

8.  R.  Thomson  now  moved  to  sot  aside  the  certificate,  and 
for  an  order  to  the  clerk  to  tax  full  costs  for  the  plaintilf. 
He  contended  that  the  statute  of  Kliz.  did  not  extend  to  this 
Province.  The  words  of  it  were  **  that  if  upon  any  action 
personal  to  be  brought  in  any  of  Ifer  Majesty's  Courts  at 
AVestminster/'  evidently  restricting  its  operation  to  England. 
In  Kavanagh  v.  Phelon  (b),  tliis  Court  held  tliat  the  statute 
of  21)  Kliz,  c.  4,  giving  slierilT's  })oundage  on  executions,  did 
not  extend  here;  then  why  should  another  statute  passed  in 
the  saine  reign  be  in  force?  The  ordinance  of  fees  passed 
in  J. 785,  declared  that  there  was  no  law  in  force  for  the  regu- 
lation of  fees  in  this  Province:  which  could  not  have  been 
the  case  if  this  statute  extended  here.  The  principle  of  the 
case  of  Kavanagh  v.  Phelon  applied.  [Carter,  C.  J.  Tf 
there  was  any  local  act  regulating  the  matter,  as  the  ordi- 
nance does  the  sheriff's  poundage,  your  argument  might 
apply;  but  in  the  absence  of  any  such  analogous  statutory' 
^gulation,  I  think  the  statute  of  Eliz.  must  be  considered  as 
part  of  the  practice  of  this  Court.    It  has  been  acted  on,  to 

itvS  See  ante,  p.  4C5.  (5)  1  Kerr.  472. 

29  7  N.B.R. 
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1852.  my  knowledge,  for  the  past  fifteen  years.]  If  the  statute 
^^j^.  ever  was  in  force  here,  it  had  been  swept  away  by  the  Act 
against       of  Parliament  3  &  4  Vict.  e.  24,  which  expressly  repealed  it. 

It  had  been  held  that  a  certificate  under  the  statute  of  Eliz. 

could  not  be  granted  after  the  passing  of  the  3  &  4  Vict. 

though  the  case  was  tried  before,  and  the  proceedings  were 

delayed  by  a  motion  for  a  new  trial.     Morgan  v.  Thorne  (« ). 

Carter,  C.  J.  If  we  had  any  doubt  in  this  case  wo 
would  grant  a  rule  nisi,  but  we  have  no  doubt.  When  this 
Court  was  established,  this  statute  formed  part  of  the  prac- 
tice of  the  Court  of  King's  Bench  at  Westminster,  by  which 
the  practice  of  this  Court  was,  in  general,  regulated:  it  has 
been  acted  on  here,  and  must  be  considered  as  the  estab- 
lished practice.  The  circumstances  of  this  countr}'  require 
it  to  apply  here  as  much  as  in  England.  As  to  its  having 
been  repealed  in  England,  that,  I  think,  cannot  aifoct  the 
question.  Much  of  the  practice  of  this  Court  is  founded  on 
rules  of  the  Court  of  King's  Bench,  which  have  been  since 
altered  or  abolished  in  England;  but  it  is  not  pretended  that 
those  changes  have  any  eifect  upon  the  practice  of  this  Court. 
The  same  rule  would  be  applicable  to  a  statute  relating  to 
practice. 

Parker,  J.  I  think  the  ])rovisions  of  the  statute  of  Eliz. 
are  quite  a])plicable  to  this  country,  and  that  it  has  been  fre- 
quently acted  on  there  is  no  doubt.  At  the  time  this  Court 
was  established,  that  statute  formed  part  of  its  practice  in 
consequence  of  the  commissions  of  the  Judges  giving  them 
the  same  ])Owers  as  the  Judges  of  the  Courts  at  Westminster, 
and  I  think  it  must  continue  the  practice  until  altered  by 
the  Legislature. 

Street,  J.  I  have  heard  nothing  to  change  the  opinion 
I  formed  when  I  granted  the  certificate. 

WiLMOT,  J.  concurred. 

Rule  refused. 

(a)  7  M.  &  W.  400. 
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KELLY  against  WILSON.  ^ff?! 

Tlio  recovery  of  jndgniont  in  an  net  ion  aj^ninst  the  sheriff  for  on 
escape,  unless  it  produces  s:itisfuction,  does  not  destroy  the  plain- 
tiff's remedy  ajcrninst  the  debtor. 

Afti'r  an  escape  from  execution,  the  jud^rnn-nt  cnditor  may  issue  u 
fi.  fa.  against  the  debtor's  pmperty. 

T)TE  defendant  had  Ijeen  arrested  on  an  exeention  in  this 
snit  for  iTO,  in  1847,  and  gave  bail  for  the  limits.  In  1850 
the  )»laintiiT  brought  an  action  against  the  sheriff  of  the 
county  of  Charlotte  for  an  escape  of  the  defendant,  and 
recovered  a  verdict,  with  one  shilling  damage.^  (r/),  and  after- 
wards issued  a  fieri  facias  against  the  defendant  for  the 
amount  of  damages  in  this  suit. 

G.  1).  Street  now  moved  to  set  aside  the  fieri  facias  for 
irregularity.  The  recovery  against  the  sheriff  is  a  satisfaction 
of  the  judgment  against  the  defendant.  Tlie  plaintiff  had 
his  option,  to  proceed  against  tlie  sheriff  for  escai)e,  or  to 
lake  an  assignment  of  the  limit  bond  and  i)roceed  against 
tlie  sureties,  and  liaving  elected  the  former,  the  judgment  is 
satisfied.  Tidd's  Pr.  1070,  1  Chit.  Arch.  55(1.  At  all  events, 
the  ])laintiff  should  have  discharged  the  defendant  out  of 
custodv  bv  a  written  order,  and  then  issued  the  fieri  facias 
under  the  ])rovisions  of  the  act  13  Viet.  c.  31,  s.  12.  [Par- 
ker, J.  In  Kngland,  if  thci  plaintiff  proceeded  against  the 
sheriff  in  an  action  of  debt  for  an  esca])e,  he  recovered  the 
whole  amount  of  his  judgment,  and  therefore  there  was  a 
satisfaction;  but  here  there  has  been  no  satisfaction.  Su])pose 
you  put  the  ease  in  the  shape  of  pleading — could  you  plead 
satisfaction?  You  must  look  at  the  reason  of  the  case;  the 
plaintiff  has  only  recovered  nominal  damages  against  the 
sheriff,  and  by  proceeding  against  him  has  relieved  the  bail 
for  the  limits  from  their  liability.  Is  he  to  lose  his  debt? 
The  defendant  has  not  paid  anybody.]  The  amount  of 
damages  recovered  against  the  sheriff  makes  no  difference; 
tlie  j)rinciple  is  the  same,  whether  they  are  large  or  small — 
it  is  a  satisfaction  of  the  judgment. 

S.  R.  Thomson,  contra.  It  is  a  monstrous  doctrine,  that 
the  reeovcry  of  nominal  damages  against  the  sheriff  in  an 
action  for  escape  is  a  satisfaction  of  the  debt.  If  it  were  so, 
the  sheriff  might  afterwards  ])ring  an  action  on  the  limit 
bond^  and  recover  the  amount  for  his  own  benefit.  Xo  person 

(a)  See  Kelly  v.  Jones,  ante,  p.  465. 
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GAUDIN  and  Another  against  M'KILLIGAN. 


V/here  a  rule  nisi  for  n  new  trial  is  granted,  and  upon  arjjument  the  Thursday^ 
Court  is  equally  divided  in  opinion  the  rule  nisi  falls  to  the  ground /7^A  yw>i«! 
and  judgment  follows  on  the  verdict. 

In  an  action  of  trespass,  in  which  the  general  issue  onlj'  was  ph>ad- 
ed,  a  verdict  was  given  against  the  plaintiff,  on  the  ground  of  his 
not  showing  sutticient  possession:  Held,  that  the  defendant  was 
entitled  to  the  costs  of  all  his  evidence,  though  part  of  it  was 
adduced  to  prove  title  in  himself,  in  which  he  failed. 

Aliter,  if  the  evhlence  ha<l  been  ofifered  und*'r  a  plea  of  liherum 
tenementum,  or  a  spt^cial  notice  of  defence,  not  admissible  under 
the  general  issue. 

If  a  clear  case  of  over  allowance  for  the  attendance  of  witnt'ssc?  is 
made  out,  the  Courr  will  review  the  taxation  of  costs. 

In  Easter  term  last,  Allen  moved  to  set  aside  the  judg- 
ment signed  by  the  defendant  in  this  cause  for  irregularity, 
on  the  ground  that  the  Court  being  equally  divided  in  opin- 
ion no  judgment  could  be  given;  or  for  a  review  of  tlie  taxa- 
tion of  costs,  on  the  ground  that  certain  copies  of  grants  and 
other  evidence  were  produced  ])y  the  defendant  to  i)rove  title 
to  tlie  land  in  dispute,  in  which  he  had  failed  (rz);  and  that 
several  of  the  witnesses  residing  in  town,  having  only  at- 
tended the  Court  part  of  one  day,  their  attendance  for  several 
days  while  the  cause  was  proceeding  ought  not  to  have  been 
allowed.     He  contended,  1.  That  the  granting  cf  the  rule 
nisi  for  a  new  trial  tied  up  the  proceedings  in  the  cause 
until  that  rule  was  di?=charged,  and  it  could  not  be  discharged 
except  by  a  majority  of  the  Court.     If  upon  the  argument 
the  Court  was  equally  divided,  no  judgment  could  be  given. 
In  3  Chit.  Gen.  Pr.  10,  it  was  said  '^  If  the  Court  should  be 
equally  divided,  as  two  for  and  two  against  a  rule  or  de- 
murrer, or  motion  in  arrest  of  judgment,  or  for  a  new  trial, 
or  other  proceeding,  then  there  can  be  no  rule,  order  or 
judgment."  [Carter,  C.  J.  In  such  case  the  party  obtaining 
the  verdict  must  be  entitled  to  the  judgment.    Parker,  J.    I 
think  that  is  the  practice.    The  rule  nisi  falls  to  the  ground.^] 
In  Deane  v.  Clayton  (7;),  where  the  Court  was  equally  divided, 
it  was  said  that  no  judgment  could  be  entered.     [Carter, 
C.  J.  There  was  a  special  verdict  there.]  That  made  no  differ- 
ence.   Wright  V.  Beckett  (r)  was  exactly  in  point;  a  rule 
nisi  for  a  new  trial  had  been  granted,  and  upon  argument 
the  Court  was  equally  divided,  whereupon  it   was  said  by 
the  Judge,  who  gave  his  opinion  last,  "  there  cannot  of 
course  be  any  rule.''    [Carter,  C.  J.    Does  not  that  mean 

(a)  See  ante,  p.  302.         ih)  7  Taunt.  489.         (c)  M.  &  Rob.  414. 
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1852.  any  rule  nisi  ?]  Certainly  not;  because  there  was  a  rule 
Gacdin  ^^^^  which  was  binding  until  it  was  discharged:  if 
nffaiunt  the  practice  was  that  in  case  of  an  equal  divi^ion  the 
rule  nisi  was  discharged,  the  report  of  the  case  would  have 
shewn  it.  The  plaintiff  had  as  iiuich  right  as  the  defen- 
dant to  claim  the  judgment  in  this  case,  and  therefore 
the  necessary  consequence  of  the  dillerence  of  opinion  was 
to  suspend  all  proceedings.  2.  Jf  the  defendant  was  entitled 
to  judgment,  he  had  no  right  to  the  co.-ts  of  the  evidence  to 
prove  title  to  the  land,  because  he  failed  in  making  out  a 
title.  If  he  had  pleaded  lil)erum  tenementum,  tJiere  would 
have  been  no  doubt  of  his  not  being  entitled  to  the  costs,  and 
where  he  had  endeavored  to  prove  title  under  the  general 
issue,  the  same  princi}de  ought  to  apply.  3.  That  the  de- 
fendant was  only  entitled  to  charge  for  the  actual  time  of 
the  witnesses'  attendance. 

D.  S.  Kerr,  contra,  contended  that  before  a  rule  nisi  could 
have  any  etTective  operation  it  must  be  made  absolute;  that 
a  party  obtaining  a  verdict  entered  a  rule  for  judgment, 
and  was  entitled  to  sign  judgment  at  the  expiration  of  four 
days,  unless  something  was  shewn  to  the  contrary,  and  that 
rule  for  judgment  would  take  effect,  unless  the  rule  nisi  was 
made  absolute.  Judgment  followed  the  verdict  as  a  matter 
of  course,  when  the  Court  was  divided  in  opinion.  Cart- 
lidge  V.  l!]yles  (a),  Iveson  v.  Moore  (6),  Dean  and  Chapter 
of  i{ochester  v.  Pierce  (c),  [Street,  J.  There  was  no  rule 
nisi  in  that  case,  therefore  the  plaintilf  was  entitled  to  judg- 
ment as  a  matter  of  course;  but  in  Iveson  v.  Moore,  where  a 
rule  nisi  had  been  granted,  it  is  said  that  the  rule  must  stand 
or  be  discharged,  and  that  it  could  not  be  discharged  be- 
cause the  Court  was  equally  divided.]  That  doctrine  was 
overruled  by  Lyde  v.  Barnard  (r/),  where  it  was  held  that  the 
effect  of  an  equal  division,  was  that  the  rule  nisi  would  be 
discharged.  [Carter,  C.  J.  That  settles  the  question]  (e). 
2.  That  the  evidence  produced  by  the  defendant  was  as  well 
to  shew  the  possession  out  of  the  plaintiff,  as  to  shew  title 
in  the  defendant,  and  it  was  impossible  to  separate  the  one 
from  the  other;  but  at  all  events  there  being  only  one  issue, 

(a)  Barnes,  442.  (6)  1  Salk.  17;  S.  C.  1  Ld.  Rajm.  488. 

(c  1  Camp.  4(U5.  (d)  1  M.  &  W.  101. 

(c)  See  also  Doe  v.  Suckermore,  5  A.  &  E.  703;  CSoxhead  r, 
Richards.  2  C.  B.  509;  Bennett  t.  Deacon,  2  C.  B.  628» 
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the  costs  followed  the  verdict  as  a  matter  of  law.     3.  Tliat       1862. 
tlioudi   the  witnesses  were  not  actually   in   attendance   at      ,.""" 
Court  every  day,  they  were  bound  by  the  subi)oena  to  bo  ,   "ifnu.si 
there  from  the  onenm^r  of  the  Court,  and  would  be  liable  if 
they  were  absi*nt  when  called,  and  it  had  tlierefore  always 
been  tbe  practice  to  charge  for  their  attendance  from  the 
first  day  of  the  Court  until  the  ccaiclusion  of  tbe  trial. 

Cur.  adv.  vult. 

Cartek,  C.  J.  now  delivered  the  oinnion  of  the  Court. 
An  a])]>lication  was  made  at  the  last  term  on  the  ])art  of  the 
plaintiff,  to  set  aside,  or  review  tlie  taxation  of  costs.  As  a 
ground  for  setting  aside  the  whcJe  taxation  it  was  urged, 
that  the  Court  having  ])een  equally  divide<l,  no  judgment 
could  be  entered  on  the  verdict:  l)ut,  as  we  have  already 
intimated,  the  ])ractice  is  clearly  settled,  that  it  is  the  rule 
f(»r  setting  aside  the  verdict  which  is  not  made  absolute  when 
the  Judges  are  equally  divided,  and  that  rule  failing,  judg- 
ment follows  of  course  on  the  verdict.  The  defendant  there- 
fore was  clearly  entitled  to  judgment  on  the  finding  od*  the 
jury  in  his  favor  on  the  issue  of  not  guilty. 

The  ground  urged  for  a  review  of  taxation  we  had  some 
doubt  upon,  and  as  there  appeared  some  reason  in  it,  and 
no  cases  were  cited  particularly  bearing  on  the  i)()int  on 
either  side,  we  took  time  to  look  into  the  matter.  The 
^ound  was  this:  the  taxing  otficer  has  allowed  the  defen- 
dant the  costs  of  all  his  witnesses  and  documentary  evidence, 
although  a  considerable  part  of  this  proof  was  adduced  for 
the  purpose  of  shewing  the  title  of  the  defendant  to  the 
locus  in  quo,  which  in  the  opinion  of  the  Court  he  failed  to 
make  out,  the  verdict  being  supported  simply  on  the  ground 
that  the  plaintiffs  did  not  prove  sufficient  pos.session  to  en- 
title them  to  recover  in  trespass.  The  plaintiffs'  counsel  con- 
tends that  the  defendant  is  not  entitled  to  the  costs  of  the 
proof  of  title,  which  he  attempted  and  failed  to  establish; and 
we  think  he  would  have  been  right  had  the  evidence  Ijeen  of- 
fered on  the  plea  of  liberum  tenementum,  or  any  other  special 
plea  on  which  a  verdict  consequently  passed  for  the  plaintiffs, 
although  tliey  were  defeated  on  the  general  issue;  and  the 
same  rule  would  govern  if  evidence  were  given  under  the  late 
act,  13  Vict.  c.  32,  under  a  special  notice  of  defence,  which 
was  not  admissible  under  the  general  issue.     But  the  law 
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1852.  having  given  the  defendant  the  general  costs  where  a  verdict 
Gaudin  pass'es  generally  against  the  plaintiff,  and  here  there  was  only 
w^^"^^  one  issue  in  the  case,  and  the  evidence  of  titl^  was  all  admis- 
sible, and  given  on  such  issue,  the  rule  so  far  as  we  can  gather 
it  from  the  English  cases  (and  our  practice  has  also  been  in- 
variably in  accordance  with  that  rule),  is  to  allow  the  defen- 
dant the  costs  of  all  his  evidence,  although  some  part  of  it  has 
been  adduced  cji  a  particular  point  which  he  has  failed  to 
make  out.  We  refer  to  Daniel  v.  Barry  (a),  Nicholson  v. 
Dyson  (&),  Newton  v.  Holford  (c),  Mullins  v.  Scott  ((/),. 
Dilisser  v.  Towne  (e),  Anderson  v.  Chapman  (f),  Phythian  v. 
White  (g)y  Ratcliffe  v.  Hall  (h),  which  seem  to  establish  the 
defendant's  right  to  the  full  costs.  We  think  therefore  the 
taxation  cannot  be  objected  to  on  this  ground. 

Some  other  deductions  were  sought  from  the  taxed  bill, 
on  the  ground  that  several  of  the  witnesses  were  allowed  for 
several  days'  attendance,  whereas  they  were  only  at  the 
Court  a  short  time  on  one  day;  and  others,  on  the  ground 
that  the  witnesses  did  not  expect  to  receive  the  allowance 
for  attendance,  and  were  willing  to  relinquish  it.  As  to  the 
first:  it  seems  quite  the  rule  in  England  for  the  Court  not  to 
interfere  with  the  master's  discretion  as  to  the  allowance  of 
days  attendance  to  witnesses.  Piatt  v.  Greene  (i).  But  the 
same  rule  would  not  be  observed  so  rigidly  here,  where  the 
costs  of  witnesses  are  allowed  before  they  are  actually  paid 
(which  is  not  the  case  in  England),  if  a  clear  case  be  made  out 
of  over  allowance,  which  we  can  hardly  say  was  done  here: 
but  as  the  defendant's  counsel  has  properly  consented  to 
allow  the  plaintiffs  the  costs  of  any  witnesses,  from  whom 
they  may  obtain  a  proper  discharge  of  their  claims,  no  diffi- 
culty will  probably  arise  on  either  of  them.  The  rule  there- 
fore must  be  refused,  but  we  think  without  costs,  as  the  plain- 
tiffs were  quite  justifiable  in  asking  the  opinion  of  the  Court 
on  the  defendant's  right  to  all  the  costs  taxed. 

Rule  discharged  without  costs. 

(o    4  Q.  B.  59.  (b)  11  M.  &  W.  545. 

(c)  1  C.  B.  141.  (rf)  5  Bing.  X.  C.  423. 

(e)  1  Q.  B.  a33.  if)  5  M.  &  W.  48S. 

(0)  1  M.  &  W.  210.  (h)  2  C.  M.  &  R.  258.    (0  2  Dowl.  2ia 
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SUTHERLAND   against   GILMOUR   and    Others.  ^f?! 

B.  agreed  iu  ISSO,  to  survey  at  tho  landings  and  take  delivery  of  all 
the  spruce  and  pine  lops  the  plaintiff  niifrht  cut  and  haul  to  the 
landings  at  Taxis  river,  and  pay  him  a  certain  sum  per  thousand 
for  all  the  merchantable  logs,  as  soon  as  he  had  driven  them  past 
the  mouth  of  Clearwater  brook  (a  tributary  of  Taxis  river).  After 
some  of  the  logs  had  been  driven,  B.  made  an  examination  of  the 
remainder  then  lying  in  the  river,  sawed  some  of  them  into  deals, 
and  made  an  estimate  therefrom  of  the  contents  of  the  whole, 
taking  the  statements  of  the  parties  who  cut  them  as  to  the 
quantity,  without  makiuj;  any  measurement.  A  partial  settlement 
was  made,  upon  which  the  plaintiff  brought  an  action  against  B. 
on  the  agreement,  and  in  liS,'{8,  while  the  suit  was  pending,  and 
while  a  quantity  of  the  logs  still  remained  undriven,  the  defendants 
agreiHl  in  consideration  of  the  plaintiff's  discontinuing  the  suit, 
"  to  pay  him  the  balance  that  might  be  due  him  from  B.  on  account 
of  logs  to  be  furnished  by  him  to  B.  as  per  agreement  and  settle- 
ment, when  the  whole  of  the  spruce  and  pine  logs  then  remaining 
in  Hovey  brook  and  Taxis  river  were  driven  down  past  the  mouth 
of  Clearwater  brook."  The  plaintiff  did  not  drive  all  the  logs,  but 
in  a  settlement  between  him  and  B.  in  lH4,'i,  in  which  the  former 
estimate  of  the  quantity  of  logs  were  taken,  B.  made  a  deduction 
from  the  ])laintiff*s  account  of  about  20  M.  feet  of  logs,  a  supposed 
quantity  still  lying  in  Taxis  river,  and  struck  a  balance  in  favor  of 
the  plaintiff  of  £315,  including  £48  interest:  this  balance  was 
demanded  from  the  defendants.  In  an  action  on  the  second  agree- 
ment the  declaration  averred  {inter  alia)  that  on  the  1st  July,  1839, 
the  spruce  and  pine  logs,  which  at  the  time  of  the  agreement 
were  remaining  on  Hovey  brook  and  Taxis  river,  weie  driven 
down  past  the  mouth  of  Clearwater  brook,  agreeably  to  the  spirit 
and  effect,  true  intent  and  meaning  of  the  agreement:  and  that 
afterward  by  an  account  stated  between  the  plaintiff  and  B.  there 
was  a  balance  of  £315  due  from  B.  to  the  plaintiff  on  account  of 
the  logs,  of  which  the  defendants  afterwards  had  notice:  Held, 

1.  That  as  the  settlement  referred  to  was  a  future  one.  the  agree- 
ment between  the  plaintiff  and  B.  should  have  been  set  out  in  the 
declaration,  in  order  to  shew  that  a  settlement  was  sutsequently 
made  between  them,  and  that  it  was  such  as  to  be  binding  on  the 
defendants  according  to  their  agreement  with  the  plaintiff:  or  if  the 
defendants  were  liable  without  such  settlement,  to  shew  how  they 
lxH.'ame  liable. 

2.  That  the  driving  the  whole  of  the  logs  past  Clearwater  brook  was 
a  condition  precedent  to  the  plaintiff's  right  to  recover,  perform- 
ance of  which  should  have  been  proved,  or  a  sullicie:it  excuse 
shewn  for  the  nonperformance. 

3.  That  the  averment  of  driving  the  logs  according  to  the  spirit  v.nd 
effect,  &c.,  of  the  agreement,  was  an  averment  of  performance. 

4.  That  as  the  plaintiff  and  B.  had  deviated  from  the  mode  agreed 
upon  for  ascertaining  the  quantity  of  logs,  the  defendants  would 
not  be  bound  by  the  settlement  unless  they  had  notice  of  the  devia- 
tion before  they  entered  into  the  agreement,  or  subsequently 
assented  to  it. 

5.  That  admitting  the  quantity  of  logs  to  have  been  properly  ascer- 
tained, the  defendants  could  not  be  liable  for  interest  until  default 
made  in  paying  the  principal:  and  they  were  not  liable  for  the 
principal  l)ecau8e  the  correct  balance  was  never  demanded. 

Application  of  the  maxim  de  minimis  non  curat  lex. 

Assumpsit.    The   declaration   stated,   that   whereas   one 
Thomas  Bois,  before  and  at  the  time  of  making  the  promise  . 
by  the  defendants  thereinafter  mentioned,  was  indebted  to 
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1852.  the  plaintiff  in  a  large  sum  of  money,  to  wit,  £1,000,  for 
Sutherland  ^^^S^  quantities  of  pine  and  spruce  saw  logs,  before  then 

agaiiiH  sold  and  delivered  to  Bois,  and  at  that  time  lying  in  Hovey 
brook  and  Taxis  river,  and  a  certain  action  had  been  com- 
menced and  was  then  pending  by  the  plaintiff  against  Ik^is, 
for  the  recovery  of  the  said  sum  of  money;  and  thereupon, 
heretofore,  to  wit,  on  the  3d  December,  1838,  at  Boistown, 
&c.,  in  consideration  of  the  premises,  and  that  the  plaintiff 
would  withdraw  and  forbear  to  i)roceed  in  his  action  then 
pending  against  Bois,  and  that  the  plaintiff  would  agree  that 
all  the  goods  furnislied  by  the  defendants  to  him  on  account 
of  Bois,  as  well  as  tlie  goods  furnished  by  Bois  personally, 
should  be  cliarged  to  the  plaintiff,  and  also  that  the  plaintiff 
would  deliver  up  a  certain  bond  made  by  Bois  to  him,  antl 
that  the  plaintiff'  would,  if  possible,  drive  the  said  logs  the 
ensuing  spring,  the  defendants  undertook  and  promised  the 
jjlaintiff  to  i)ay  him  the  balance  that  might  be  due  from  Bois 
on  account  of  the  said  logs  to  be  furnished  l)y  the  plaintiff  to 
Bois  as  per  agreement  and  settlement,  when  the  whole  oi  tlie 
spruce  and  pine  logs  then  remaining  on  Hovey  brook  and 
Taxis  river  were  driven  down  past  the  mouth  of  Clearwater 
brook.  Averment,  that  the  plaintiff  did  immediately  aflir 
the  said  agreement  discontinue  and  withdraw  his  suit  again-t 
Bois,  and  deliver  up  the  bond  to  him;  that  the  plaintiff  did 
agree  that  all  the  goods  furnished  by  the  defendants  to  him 
on  account  of  Bois,  as  well  as  the  goods  furnished  by  Bois 
personally,  should  be  charged  to  him;  and  that  afterwards, 
to  wit,  on  the  1st  July,  1839,  [the  whole  of]  (a),  the  spruce 
and  pine  logs,  referred  to  in  the  agreement,  which  at  tlu 
time  of  the  agreement  were  remaining  in  Hovey  brook  and 
Taxis  river,  were  driven  down  by  the  plaintiff  past  the  mouth 
of  Clearwater  brook,  agreeably  to  the  spirit  and  effect,  true 
intent  and  meaning  of  the  said  agreement;  that  by  an  ac- 
count stated  between  Bois  and  the  plaintiff  on  the  18th  Sep- 
tember, 1813,  after  taking  into  account  all  the  goods  fur- 
nished by  tlie  defendants  to  the  plaintiff  on  account  of  Bois, 
as  well  as  the  goods  furnished  by  Bois  personally,  and  the 
goods  charged  to  the  plaintiff  by  Bois,  there  was  then  owing 
frcan  Bois  to  the  plaintiff  on  account  of  the  said  logs,  a  bal- 

(o)  Since  the  former  trial  in  1844  (see  3  Kerr,  1^),  the  dedaration 
had  been  amended  by  striking  out  the  words  between  the  bracketa, 
and  adding  those  in  Italics. 
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ance  of  £315  10s.  8d.,  of  all  which  several  prenusse<  the  de-       1852. 
fenchnits  afterwards,  &c.,  had  notice.     That  the  defendant.-  suthkkland 
not  re^ardin^r  tluir  promises,  &c.,  have  not  paid  the  said  sum       «.'/"/«y^ 
of  £SV>  10s.  Sd.,  or  any  ])art  thereof,  &c.    IMea,  the  general 
issue. 

At  the  trial  before  Carter,  CJ.,  at  the  York  sittings  after 
last  Hilary  term,  it  a})peared  that  in  the  year  1S3G  l>ois 
occupied  a  saw  mill  at  the  mouth  of  'J'axis  river,  and  had  a 
right  to  cut  tind)er  on  a  tract  rJ*  knd  fn)nting  on  that  river, 
and  that  in  Xovend)er  of  that  year  he  nuule  the  following 
agreement  with  the  plaintiif: 

**  Know  an  num  by  these  presents,  that  I,  Thomas  Bois,  of  the 
parish  of  I^ndlow  in  the  county  of  Northnniberhind,  in  the  Province 
of  New  Brunswick,  am  held  and  firmly  bound  to  Charles  Sutherland 
of  the  parish  ami  county  aforesaid,  in  the  pemil  sum  of  £r>0i)  of 
lawful  mon<'y  of  this  Province,  to  be  paid  to  the  said  ('harles  Suther- 
land, his  hiirs,  executors  or  assigns,  by  me  the  said  Thomas,  my 
heirs.  exe<*utors,  administrators  or  nssii^ns,  firmly  by  these  presents. 
Signed  with  my  han<I,  and  sealed  with  my  seal,  this  7tli  diy  of 
November.  1830. 

•*  The  condition  of  the  above  obligation  is  su<h,  that  if  the  above 
bounden  Thomas  Bois  do  well  an<l  truly  furnish  to  Charles  Suther- 
land aforesaid,  free  of  all  expense,  whatever  spruce  or  pine  timbt»r 
lie  the  said  Charles  Sutherland  shill  re<iuire  to  cut  on  the  Land 
company's  tract  on  Taxis  river,  for  the  use  of  the  mills  situate  on 
the  said  river,  and  survey  at  his  own  expense,  when  r^^qui;ed,  at 
the  landings,  all  the  logs  cut  and  hauled  by  the  said  Sutherland  or 
his  men  to  the  said  landings,  and  take  delivery  of  the  said  logs,  more 
or  less,  at  the  said  survey,  and  pay  the  said  Charles  Sutherland 
according  to  the  said  survey,  without  any  drawback,  the  sum  of 
tift<K'U  slullings  per  thousand  for  all  the  merchantable  spruce  logs. 
and  twenty  shillings  i)er  thousind  for  all  the  merchantable  pine  logs 
the  said  Charles  Sutherland  or  his  men  shall  haul  to  the  said  land- 
injTH,  so  soon  as  the  said  Sutherland  shall  have  caused  the  said  logs 
to  be  driven  below  the  mouth  of  Clearwater  brook,  and  furnish  the 
said  Sutherland  with  Avhatever  pick  handspikes  he  may  require  for 
driving  the  said  logs,  and  give  the  said  Sutherland  if  he  choose,  the 
privilege  of  furnishing  the  said  mill  or  his  part  of  the  said  mill  with 
all  the  \og»  his  part  of  the  said  mill  may  riHiuire  for  one  or  five 
years  from  date,  and  pay  him,  the  said  Sutherland,  for  all  the  logs 
so  cut  and  haule<l  as  above  mentioned,  and  allow  no  other  person  to 
interfere  in  cutting  on  any  ground  the  said  Sutherland  may  require 
to  be  reserved  for  him  as  a  logging  ground,  and  furnish  the  said 
Sutherland  for  the  time  aforementioned  with  whatever  supplies  the 
Mid  Sutherland  may  '•equire,  at  reasonable  rate,  for  cutting,  haul- 
ing, and  driving  said  logs;  then  this  obligation  to  be  null  and  void, 
othem-isc  of  full  foree  and  virtue.** 

**  Thomas  Bois."      (Seal.) 
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1852.  In  pursuance  of  this  agreement  the  plaintiff  got  out  logs 
Sutherland  ^^  *^^  years  1S3T  and  1838,  part  of  which  were  sawed  by 

agaimt  ]3ois  at  the  mill.  In  the  summer  of  1838,  the  plaintiff  beincr 
desirous  of  settling  with  Bois,  and  part  of  the  logs  not  having 
been  driven  down  tlie  river,  it  was  agreed  that  the  affidavits 
of  the  men  who  kept  the  plaintiff's  camp  books  should  be 
taken  to  determine  the  quantity  cut,  and  that  Jewelt,  a  sur- 
veyor of  luml)er,  should  axaniine  the  logs  to  ascertxiin  tlie 
quality,  and  by  sawing  a  certain  number  of  them  into  deals, 
make  an  average  of  what  the  whole  would  produce.  This 
was  done,  and  a  paper  showing  the  result,  with  certain  credits 
of  Bois',  made  out  by  Bois'  clerk,  was  given  to  the  plaintiff 
without  the  knowledge  of  Bois,  who  disputed  the  balance  and 
claimed  that  a  sum  of  £115  for  goods  furnished  him  by  the 
defendants  should  be  charged  to  the  plaintiff.  The  plain- 
tiff soon  afterwards  brought  an  action  against  Bois  on  the 
bond  for  the  balance  he  claimed,  and  while  this  action  was 
pending  an  agreement  was  made  by  the  j)laintiff  by  one 
llutchii^on,  the  defendants'  agent,  for  the  purpose  of  relieving 
Bois  with  whom  they  had  extensive  dealings,  and  who  had 
agreed  to  give  u])  the  mill  to  them,  and  the  following  agree- 
ment was  entered  into  by  the  defendants: 

**  Wo  aKroo  to  pay  Mr.  Charles  Sutherland  the  balance  that  may 
bo  due  to  him  by  Thomas  Bois  on  account  of  logs  to  be  furnished  by 
the  said  Sutherland  to  the  said  Bois  as  per  agreement  and  settle- 
ment, when  the  whole  of  the  spruce  and  pine  logs  now  remaining  on 
Hovey  brook  and  Taxis  river,  are  driven  down  past  the  mouth  of 
Clearwater  brook.  It  is  hereby  fully  agreed  and  understood  that 
all  the  goods  furnished  by  us  to  the  said  Sutherland  on  account  of 
the  said  Hois,  as  well  as  the  said  Bois  personally,  ftre  to  l)e  ohirgetl 
to  the  said  Sutherland,  and  the  suit  withdrawn  that  is  now  pending 
at  the  instance  of  Sutherland  against  Bois,  and  the  bond 
delivered  up.  It  is  hereby  further  fully  agreed  and  understood,  that 
if  there  be  a  i)osHibility  in  driving  the  said  logs  the  ensuing  spring, 
they  must  be  attended  to;  and  we  agree  to  furnish  the  said  Suther- 
land with  such  supplies  as  are  necessary  to  drive  the  same  down 
to  the  place  aforesaid,   not  exceeding  the  amount  of  £40,   and  the 

balance  above  stated. 

**Gilmour,  Rankin  &  Co. 
"  Boistown,  3rd  December.  1838." 

Hovey  brook  and  Clean\'ater  brook  are  tributaries  of  Taxis 
river,  the  former  several  miles  above  the  latter.  To  prove 
performance  of  the  conditions  of  this  agreement,  the  plain- 
till  gave  evidence  of  his  driving  the  logs  past  the  month  of 
Clearwater  brook,  that  he  made  what  lumberers  term  a  clean 
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drive,  and  that  very  few  logs  were  left  behind;  that  in  1839  1852. 
all  the  h)^s  in  Taxis  river  were  drivi*n  by  a  i)erson  in  the  Sutherland 
defendants'  employ,  down  to  the  mills,  then  in  ])ossession  of  JJ-^^'^"*' 
tlie  ik-riMidants,  and  that  very  lew  of  the  plaintiirs  logs  were 
found  among  Ihem.  It  ai)])eared  also  that  the  suit  against 
Bois  was  disr-ontinued  and  the  bond  given  up  to  him;  that  in 
Sept'-mber,  lS-]3.  the  ])laintitr  and  liois  had  settled  withmit 
informing  the  defendants  of  their  intention,  that  they  took 
.lewett's  e.-limate  as  to  the  (.|uantity  of  the  logs,  and  that 
]\(i>  eharged  the  plaintiff  with  upwards  of  --.^o^ooo  su])erfieial 
feet,  to  cover  a  su])posi?d  quantity  of  logs  whieli  he  had  not 
driven.  }\y  this  .settlement  it  appeared  that  a  balance  of 
i^GT  8s.  was  due  from  Bois  to  the  ])laintitr,  to  which  was 
added  about  £\S  for  interest,  making  in  all  £315  lOs.  8d. 
l>ois  was  exauiined  as  a  M'itness  on  the  ])art  of  the  jdaintitf, 
and  stated  that  all  the  defendants'  accounts  fr.r  goods  were 
taken  into  account  in  the  settlement,  anrl  tbat  it  was  fairlv 
made,  though  he  objected  for  tome  time  to  the  cluirge  for 
intere.-t,  because  he  thought  the  defendants  were  always 
jirepared  to  pay  the  plaintiff  when  the  balance  was  ascer- 
tained. A  demand  of  this  balance  of  £315  was  made  on 
the  defendants  in  Se])tend>er,  18-13,  but  they  refused  to 
recognize  it. 

On  the  defence,  evidence  was  given  to  shew  that  the  ])lain- 
tifl  had  misrej)resented  to-  Hutchinson  at  the  tinu^  the  defen- 
dants entered  into  the  agreement,  the  quantity  of  logs  he  had 
cut:  that  in  the  summer  of  1810  a  considerable  ])ortion  of  the 
logs  were  still  lying  on  the  landings  at  Hovey  brook  and  in 
different  parts  of  Taxis  river  a))Ove  Clearwater  brook,  and 
that  many,  both  of  \hv:'{}  and  what  had  been  driven  down  to 
tlie  mill,  were  too  small  to  saw  into  lumber.  Several  objec- 
tions were  taken  to  the  plaintiff's  right  to  recover,  which 
were  reserved  by  His  Honor,  and  will  appear  hereafter. 

The  learned  Judge  directed  the  jury,  that  the  driving  of 
the  logs  was  a  condition  precedent  to  the  plaintiff's  right  to 
recover,  and  that  he  must  shew  a  substantial  performance  cf 
that  condition.  If  they  were  satisfied  there  had  been  a  sub- 
stantial performance,  then  was  the  settlement  between  the 
plaintiff  and  Bois  fairly  made?  If  the  quantity  of  logs  was 
ascertained  in  the  manner  agreed  upon  by  them  before  the 
defendants  had  anything  to  do  with  the  case,  and  all  the 
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1852.       defendants'  accounts  against  the  plaintiff  and  Bois  had  l)een 
SoTOBRLANT)  ^^^^^  ^"^^  accoimt,  the  plaintiff  would  be  entitled  to  recover 
againnt      the  balance  of  £207,  but  that  he  was  not  entitled  to  interest. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  £*2()T,  and 
interest  from  the  1st  October,  1843. 

In  Kaster  term  following,  the  Attorney-General  obtained  a 
mle  nisi  for  a  new  trial,  on  the  fcllowing  grounds:  1.  The 
improper  admission  of  the  bond  in  evidence  without  its  being 
set  out  in  the  declaration.  2.  Improper  admission  of  Jewett's 
declaration  of  the  quantity  of  the  logs.  3.  ^Misdirection  as 
to  the  plaintiff's  right  to  recover  the  balance  of  £207,  no 
profier  settlement,  and  no  survey  of  the  logs  having  been 
made.  4.  Verdict  against  law  and  evidence,  l)ecause  the 
condition  precedent  as  to  driving  the  logs  was  not  ])roved: 
that  the  quantity  of  the  logs  was  not  ])roperly  ascertained; 
that  the  settlement  was  fraudulent;  that  the  defendants 
should  have  had  notice  of  the  intended  settlement;  that  thi* 
demand  on  the  defendants  was  insulficient,  and  that  interest 
was  not  recoverable. 

1).  S.  Kerr  and  Allen  shewed  cause.  It  was  not  neces- 
sary to  set  out  the  bond  in  the  declaration  because  it  was 
mere  matter  of  evidence,  Steph.  PI.  22:  but  !if  it  was  necos- 
>\\r\\  tlie  ohjectiou  should  have  beeu  taken  by  special  de- 
murrer. The  agrreuient  as  to  driving  the  logs  went  to  ]iart 
of  the  consideration  ouly:  a  breach  of  it  might  be  paid  for  iu 
danuiges,  and  it  was  therefore  not  a  condition  precedent  to 
the  ])laintifr's  right  to  recover,  and  did  not  require  strict 
proof.  Bonn  v.  Flyre  (n),  1  Saund.  320  c,  note  3.  The  con- 
struction of  all  contracts  must  be  made  with  reference  to 
their  subject  matters.  Doe  v.  Burt  (6),  and  in  contracts  of 
this  description  a  strict  and  literal  construction  would  work 
injustice,  for  the  defendauts  might  refuse  to  pay  the  plaintiff 
anything  if  one  loo:  was  left  behind.  If  the  driving  was  a  con- 
dition ])recedent,  it  had  been  s\ibstantially  performed.  If  the 
defendants  had  driven  the  logs  which  remained  in  the  river, 
that  ought  not  to  deprive  the  ])laintifF  of  the  benefit  of  his 
contract,  because  it  could  go  in  reduction  of  the  damages. 
Bois  being  bound  to  survey  the  logs  at  his  own  expense,  might 
substitute  another  mode  of  ascertaining  the  quantity,  and 

(0)  1  H.  Bla.  273.  (6)  1  T.  R.  708. 
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would  thereby  be  estopped  from  saying  there  was  a  deficiency,  1852. 
and  the  defendants  coming  in  the  place  of  Bois  after  that,  Sutherland 
would  be  bound  ])y  bis  acts.  The  plaintiif  was  precluded  by  qJJ^^*^ 
Wofh'  sawing  the  logs  from  making  a  survey  according  to  the 
terms  of  the  contract.  There  was  no  declaration  of  Jewett's 
olTered  in  evidence:  Bois  referred  to  him  to  determine  the 
tjuantity  of  the  logs,  and  must  be  bound  by  what  he  did.  As 
to  the  settlement:  tlie  case  does  not  depend  upon  whether 
15ois  was  the  defendants'  agent  or  not,  but  on  the  fact  of 
the  defendants'  accoimis  being  charged,  and  therefore  if  the 
plaintiff  without  the  assistance  of  Bois,  had  taken  the  ac- 
counts and  struck  the  balance,  the  defendants  would  be 
]>oun(l  bv  it  if  it  was  correct.  No  notice  to  them  of  the 
settlement  was  necessary,  because  they  had  no  settlement  to 
make:  the  ])laintifT  and  Bois  were  the  parties — therefore  the 
averment  of  notice  is  not  mat^Tiah  If  the  ])laintifr  has  de- 
manded too  much,  that  should  not  deprive  him  of  his  riglit 
to  recover  what  is  due;  but  if  tliat  could  have  ])een  an  objec- 
tion, the  defendants  have  waived  it  by  rejuuliatiug  their 
wliole  liability.  The  plaintiff  is  entitled  to  interest  from  the 
time  tlie  Ic^s  were  driven  below  Clearwater  ])rook.  Saint 
.lohn  Bridge  Com])any  v.  Woodward  (//),  Karquhar  v.  Mor- 
ris (//),  IJelHer  v.  Franklin  (r),  Arnott  v.  Redfern  {(I). 

'  The  Attorney-General  contra.  The  agreement  between 
the  plaintiff  and  Bois  being  for  merchantable  logs,  it  was 
necessary  to  declare  on  it  and  aver  performance  of  its  condi- 
tions, as  by  not  doing  so  he  had  got  rid  of  ])roving  averments, 
which  he  was  bound  to  prove  before  he  could  recover.  1  Chit. 
n.  322.  The  averment  of  driving  the  logs  was  a  material 
one,  and  ought  to  have  been  proved:  this  was  decided  in 
tl5e  former  trial  of  the»  case  (p).  It  was  one  of  the  con- 
ditions upon  which  the  defendants  undertook  to  ]iay.  and 
Bois  had  no  right  to  dispense  with  the  performance  of  any 
part  of  the  agreement,  or  to  alter  the  mr/le  of  ascertaining 
the  quantity  of  the  logs,  or  make  a  deduction  for  logs  not 
driven.    Getting  the  logs  for  their  mill  was  the  inducement 

(a)  1  Kerr,  29.  (h)  7  T.  R.  124. 

<e)  1  Stark,  201.  (d)  3  Binff.,  35.*^.  (e)  3  Korr.  105. 
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1852.  to  the  defendants  to  enter  into  the  agreement.  If  Bois 
Sutherland  ^^^^  ^  right  to  siihf^titute  a  different  mode  of  ascertaining 
,^!*^!!!f  ^^^^  quantity  of  the  logs,  the  mode  in  which  it  was  ascertained 
has  not  been  legally  proved:  the  camp  book  should  have 
been  produced,  and  Jewett  should  have  been  called  to  prove 
his  calculation.  His  declaration  of  the  q\iantity  was  not 
evidence.  There  has  not  been  a  substantial  performance, 
nor  any  excuse  shewn  for  the  non-performance  of  the  agree- 
ment, and  there  was  clear  evidence  of  misrepresentation  bv 
the  plaintiff  of  the  quantity  of  logs.  The  plaintiff  by  the 
declaration  treats  the  settlement  as  prospective,  and  the  de- 
fendants had  such  an  interest  in  it  that  thev  should  have  had 
notice,  to  enable  them  to  be  present  and  take  part  in  it:  not 
having  had  notice,  they  are  not  bound  by  it.  Besides  this, 
the  settlement  was  fraudulent,  both  in  respect  to  the  quantity 
of  the  logs  and  charge  for  interest,  for  the  defendants  could 
not  under  anv  circumstances  be  liable  for  interest,  until  the 
correct  balance  of  the  account  was  ascertained  and  demanded 
from  them.  Neither  was  the  demand  sufficient  to  make 
tbem  liable  for  any  sum  that  might  be  due:  they  had  a  right 
to  know  the  exact  bahmce  of  the  accounts,  and  until  thev 
had  notice  of  that,  no  cause  of  action  arose  even  if  the  settle- 
ment was  bona  fide. 

Cur.  adv.  vult. 

• 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court.* 
AVe  are  clearly  of  opinion  that  the  plaintiff  in  thts  case 
has  failed,  not  only  in  properly  setting  out  the  case,  on  which 
alone  he  would  be  entitled  to  recover  against  the  defendants, 
but  also  in  shewintr  anv  cause  of  action  at  the  time  of  filing 
the  bill,  namely,  in  October,  1843. 

The  defect  is  not  in  form  but  in  substance.  The  plaintiff 
omitted  at  the  former  trial  (which  took  place  sq  long  back 
at  the  sittings  after  Michaelmas  term,  1844),  to  produce  the 
agreement  between  him  and  Bois,  without  which  it  was? 
impossible  that  the  nature  and  extent  of  the  liability  as- 
Fumed  by  the  defendants  could  he  ascertained.    He  has  at 

•  Cakter,  C.  J.,  nnd  Parker,  .T..  only.     Strbbt,  J.,  and  WiuioT. 
J.,  had  been  counsel  in  the  cause. 
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"the  Inst  trial  given  this  agreement  in  evidence,  and  when       1852. 
produced  we  can  readily  see  why  it  was  kei)t  T)ack  on  the  sitherlakd 
first  occasion.  r'l["^/^i 

The  undertaking  of  the  defendants  is  to  ])ay  the  ])hiinti[T 
the  hahmce  that  might  be  duo  to  him  from  Hois,  on  account 
of  U>gs  to  be  furnislied  by  the  plaintiiT  to  Bois  per  agreement 
and  settlement.  The  agreement  was  a  ])ast  transaction;  the 
settlement  referred  to  by  the  plaintiff'.^  own  averment  in  the 
declaration,  and  in  accordance  with  the  fact,  was  a  future  one. 
Had  this  l»een  otherwise,  and  the  settlement  already  taken 
place,  the  case  would  be  very  different,  as  then  it  might  be 
onlv  nocessarv  to  set  out  the  settlement,  bv  which  the  amount 
to  be  i»aid  would  have  been  clearly  ascertained.  The  settle- 
ment provided  for  however  was  yet  to  be  made,  and  must  be 
taken  to  be  of  the  matters  and  under  the  terms  of  the  agree- 
ment. It  was  tlierefore  necessary  for  the  ])laintitr  both  to 
set  out  and  prove  the  j)revious  agreement,  in  order  to  shew 
not  only  the  fact  of  a  settlement  having  l)een  subsequently 
made  between  him  and  Bois,  but  that  the  settlement  so  made 
was  such  as  to  be  l)inding  on  the  defendants,  within  the 
true  intent  and  meaning  of  their  undertakinir.  This  was 
preliminary  to  the  defendants'  liability  to  imy.  There  was 
moreover  a  further  essential  stii)ulation  as  to  the  time  of 
payment,  namely,  '*  wlien  the  whole  of  the  spruce  and  ])ine 
logs  then  remaining  on  Ilovey  brook  and  Taxis  river  were 
driven  down  past  ilie  mouth  of  Clearwater  brook." 

It  was  necessary  then  for  the  plaintiff  to  aver  and  prove, 
that  such  settlement  as  the  defendants  stipulated  for  was 
made,  or  to  shew,  if  the  defendants  were  liable  without  such 
^settlement  taking  ])lace,  how  and  under  what  circumstances 
they  became  liable.  Again  it  was  necessary  for  the  ])laintiff 
to  aver  and  prove  ])erformance  of  the  condition  ])reccdent, 
that  the  whole  of  the  logs  on  llovey  book  and  Taxis  river 
liad  been  driven  down  past  the  mouth  of  Clearwater  brook 
T>efore  the  commencement  of  the  action,  or  to  account  for  the 
nonperformance  of  this  condition  in  such  manner  as  to  shew 
that  the  defendants  were  not  entitled  to  insist  on  the  perfor- 
mance of  it.  When  we  say  it  was  necessary  for  the  plaintiff 
to  aver  and  prove  that  the  whole  of  the  logs  were  driven,  we 

do  not  mean  to  require  the  strictest  literal  construction, 
30  7  N.B.R.  OR  2  Allen. 
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1852.       which  would  be  at  once  harsh  and  unreasonable,  and  almost 

^   impossible  of  performance.     The  maxim  de   minimis  non 

Sutherland        ^  ^ 

affainst      curat  lex  might  apply,  to  be  used  however  with  the  greatest 

GiLMOUR.  .. 

caution. 

i 

There  is  a  well-knc^wn  rule  of  pleading  with  respect  to 
conditions  precedent,  that  you  must  aver  performance  or 
confess  and  avoid  the  nonperformance.  The  effect  of  that 
rule  (which  is  highly  just)  cannot  be  evaded  in  the  manner 
attempted  by  the  amendment  which  was  allowed  of  the  de- 
claration in  this  case,  namely,  by  averring  that  the  logs  re- 
ferred to  in  the  agreement,  which  were  at  the  time  of  the  said 
agreement  remaining  in  Hovey  brook  and  Taxis  river,  were 
driven  down  past  the  mouth  of  Clearwater  brook,  agreeably 
to  the  8i)irit  and  effect,  true  intent  and  meaning  of  the  said 
agreement.  This  was  an  averment  of  performance,  or  it  was 
nothing;  and  however  it  might  have  aided  in  reconciling  to 
the  minds  of  the  jury  the  proof  with  the  averment,  this 
novel  mode  of  averring  performance  could  only  have  misled 
them,  if  they  supposed  it  dispensed  with  such  proof  of  per- 
formance as  would  be  requisite  under  the  ordinary  form  of 
averment. 

Even  admitting  however  that  the  direction  to  the  jury  in 
regard  to  the  driving  the  logs  was  ccjrrect,  and  the  evidence 
sufficient  to  justify  the  jury  in  finding  that  point  in  favour  of 
the  plaintiff,  we  have  still  to  contend  with  the  difficulty 
arising  out  of  the  averment  and  proof  as  to  the  settlement. 
The  averment  is  as  follows:  "And  the  said  plaintiff  in  fact 
further  saith,  that  by  an  account  stated  between  the  said 
Thomas  Bcis  and  the  said  plaintiff  on  the  10th  day  of  Sep- 
tember, 1843,  after  taking  into  account  all  the  goods  fur- 
nished by  the  said  defendants  to  the  said  plaintiff  on  account 
of  the  said  Thomas  Bois,  as  well  as  the  goods  furnished 
by  the  said  Thomas  Bois  personally,  and  the  said  goods 
charged  to  the  said  plaintiff  by  the  said  Thomas  Bois,  there 
was  then  and  there  o«wing  from  the  said  Thomas  Bois  to 
the  said  plaintiff  on  account  of  the  said  logs  a  balance  of 
£315  lOs.  8d.,  of  all  which  said  several  premises  the  said 
defendants  afterwards,  to  wit,  on  &c.,  had  notice.' 
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Now  although  the  plaintiff  in  consequence  of  not  setting 
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out  in  his  declaration  the  agreement  between  him  and  Bois,  1S62. 
on  whicli  the  settlement  is  to  l)e  predicated,  has  escai>ed  some  Sutherland 
])art  of  the  ditlicultv  in  rei^ard  to  the  averment,  the  necessity  'W*iin9t 
cf  j)rovlng  that  the  alleged  balance  of  £315  10s.  8d.  was  ascer- 
tained and  adjusted  according  to  the  terms  of  the  agreement 
is  not  dispensed  with.  And  when  we  come  to  examine  the 
evidence  on  this  point,  it  is  impossible  to  say  that  the  defen- 
dants ever  contenijdated  such  a  mode  of  settlement  as  was 
resorted  to.  Tlie  quantity  of  the  logs  taken  as  the  true 
quantity  is  quite  conjectural:  no  one  said  or  could  say  that 
it  was  exact,  or  ap])roximated  to  exactness.  Xow  the  un- 
dertaking of  the  rlefendants  was  to  be  bound  l)y  a  settlement 
made  in  the  terms  of  the  agreement  between  the  plaintitl 
and  Bois.  If  there  had  been  a  deviation  from  the  terms  of 
that  agreement,  by  which  Bois  would  have  been  bciund,  and 
such  deviation  had  Ijeen  made  known  to  the  defendants  be- 
fore they  entered  into  their  agreement  with  the  ])laintilT,  or 
assented  to  by  them  after  such  agreement,  they  might  have 
been  bound  by  such  deviation.  But  there  was  no  evidence 
of  either  such  previous  notice  or  subsequent  assent:  and  in 
the  absence  of  such  proof,  tliey  could  only  be  bound  by  the 
terms  of  the  original  at^reement,  which  were  certainlv  not 
ol)served  in  ])rocuring  the  materials  on  which  the  subsequent 
settlement  was  founded.  But  even  supposing  the  quantity 
of  logs  could  be  said  to  have  been  ])roperly  ascertained,  the 
balance  of  £315  10s.  8d.  was  not  the  true  balance  for  which 
the  defendants  were  liable.  In  making  up  that  balance  it 
was  clearly  shewn  that  the  sum  of  £48  2s.  7d.  was  allowed 
the  plaintiff  for  interest,  and  that  the  real  balance  in  that 
settlement  (waiving  all  objections  to  the  mode)  was  £2G7 
8s.  Id.  The  defendants  could  not  be  liable  for  interest,  at  all 
events  until  the  balance  they  had  to  pay  was  ascertained 
and  demanded.  The  averment  of  the  balance  is  not  qualified 
by  a  videlicet,  perhai)s  could  not  properly  be  so  qualified, 
and  must  therefore  be  strictly  proived.  It  has  certainly  not 
been  so  proved,  nor  does  the  verdict  so  assume.  The  real 
balance  due,  even  supposing  the  mode  of  ascertaining  it  cor- 
rect, was  never  made  known  to  the  defendants,  nor  demanded 
from  them  previous  to  the  commencement  of  the  action. 
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1852.  Tbi<  objection  is  much  more  formidable  as  it  affects  tlie 

SuTOKRLANi)  "i^rit>  of  the  case,  for  ii  flid  not  appear  that  the  defendants 

GiLMouB      ^^^  ^^^y  notice  or  knowledge  of  the  admission  into  the  account 

of  this  improper  cliarge  of  interest,  before  the  commencement 

of  the  action,  or  that  any  information  was  given  to  them  by 

whicli,  had  thev  been  disposed  to  abide  by  the  settlement  as 

»  ft  V 

if  made  in  accordance  with  the  agreement,  they  could  have 
known  the  proper  sum  for  them  to  pay.  There  was  an  at- 
tempt, which  can  hardly  be  described  by  any  softer  term  than 
fraiululent,  to  obtain  from  them  £48  2s.  7d.  more  than  tlie 
plaintiff  bv  his  own  shewiuir  was  entitled  to.  It'  therefore 
the  defendants  had  su]>mitted  to  the  demand  made  on  behalf 
of  the  plaintiff  in  1843,  they  must  at  least  have  been  unjii>tly 
deprived  of  that  sum.  But  it  was  not  shewn  that  at  any  time 
before  the  commencement  of  the  action,  the  defendants  had 
notice  oS  the  true  balance  on  the  settlement,  if  the  settlement 
made  on  the  ISth  September,  1843,  were  binding  on  tliem.  It 
would  be  impossible  therefore  to  fix  them  with  interest  on  the 
sum  of  £2(57  8s.  Id.  on  any  legal  ])rinciple.  There  was  no 
stipulation  for  interest  in  their  undertaking,  they  could  not 
be  liable  for  it  until  they  made  default  in  payment  of  the 
principal:  such  default  wc4ild  not  occur  until  they  knew  what 
the  ])rincipal  sum  was,  and  this  it  was  the  ])laintiff"s  business 
to  take  care  thev  were  trulv  informed  of.  The  demand  made 
by  ^It.  I)es])ri?ay  could  not  make  them  liable  for  interest, 
for  that  was  of  a  sum  altogether  incorrect.  The  real  ditH- 
culty  in  the  case  ai)plies  however  as  well  to  the  principal  as 
the  interest,  and  the  verdict  cannot  be  sustained  in  part  or  in 
the  whole.  Without  therefore  going  into  the  question  on  tlie 
admissibility  of  Jewett's  calculations,  or  in  regard  to  Gilmour 
and  Rankin's  accounts  (in  which  we  do  not  see  much),  we 
think  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 
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THE  ATTORNEY  GENERAL  a-ainst  FOUR  HUNDRED       1^' 
KE(^S  OF  POWDER,  &c.— Dilton  P.  Myers,  Claimant. 

By  Act  of  rarliauioiit  S  &  0  Vict.  c.  03,  jyunpowdor  is  prohibited 
from  bciiij:  iuiportcd  into  the  British  p«»ss»«ssit)ns  in  America,  ex- 
cept from  the  l.'nitod  Kingdom  or  soim»  British  possession:  Held, 
1st.  That  Kinipowder  coming  from  .i  I'oreijrn  country  <*ouhl  not  be 
l)nMiM'de<l  a;;niust  as  a  non-enumerated  dutiable  article.  undiT  the 
Trovin -ial  revenue  act  11  Vict.  c.  1,  for  beinj:  iniimrled  into  the 
Provinc«»  at  a  place  not  a  Port  of  entry,  contrary  to  the  a<-t  11 
Vict.  c.  12,  s.  lil.  But  lid.  That  it  was  liable  to  seizure  and  for- 
feiture under  the  seventeenth  section  of  that  act,  for  being  land.'d 
without  entry  at  the  Treasury. 

The  Provincial  Legislature  has  power  to  impose  additional  groundu 
of  forfeiture  for  brcRch  of  the  revenue  laws,  on  goo<ls  i abject  to 
forfeiture  under  an  A<t  of  Parliament. 

Ix FORMATION'  to  rccover  j»onaltios  for  laiuling  goods  with- 
<  lit  being  duly  entered,  under  the  act  11  Vict.  c.  2. 

The  first  count  stated  that  on  the  Gtli  Marcli,  1851,  at 
(.'hanicook,  in  the  pari-h  of  Saint  Andrew,  in  the  county  oi 
(.'Karlotte,  one  James  11.  Whitlock,  then  being  an  othcer  of 
the  Provincial  revenue,  to  wit,  a  landing  waiter  and  searcher 
at  the  Port  of  Saint  Andrews,  did  by  virtue  of  his  ollice  and 
under  and  by  virtue  of  the  acts  of  tlie  General  Assembly  of 
this  Province,  seize  and  take  into  his  possession  and  custody 
as  forfeited,  four  hundred  kegs  of  powder,  &c.,  of  great  value, 
to  wit,  of  the  value  of  i500  of  lawful  money  of  New  Rruiis- 
wick,  of  the  goods  and  chattels  of  one  Dilton  P.  Myers,  for 
that  the  said  goods  being  subject  to  duty  under  the  revenue 
laws  of  this  Province,  were  im])orted  into  this  Province,  to 
wit,  at  Chamcook  in  the  parish  and  county  aforesaid,  not 
being  a  Port  or  place  of  entry  in  this  Province  at  which  any 
Treasury  office  was  then  estahlished,  against  the  form  of 
the  Act  of  Assembly  in  such  case  made  and  provided,  whereby 
and  by  force  of  the  said  Act  of  Assembly  the  said  goods  so 
Feized  and  taken  are  become  forfeited  and  liable  to  condem- 
nation in  this  Court,  and  the  net  proceeds  thereof  to  be 
divided,  paid  and  apjdied  as  follows,  that  is  to  say,  one-half 
to  be  paid  into  the  hands  of  the  Treasurer  of  the  Province 
for  the  use  of  the  Province,  and  the  other  half  to  the  said 
James  H.  Whitlock,  who  seized  the  said  goods,  and  who  nc/W 
prosecutes  the  same  in  tlie  namo  of  the  Attorney  General. 

The  second  count  stated  ^he  seizure  as  in  the  first,  on  the 
ground  that  the  vessel  or  boat  arrived  at  Chamcook  laden 
with  the  gopds  aforesaid,  and  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  without  any  report  or  bill  of  entry  of  the 
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1852.  said  goods  having  been  made  to  the  Treasurer  or  any  Deputy 
ThkAttorney  Treasurer  or  other  authorized  officer,  certain  article??  forming 
Genkral  a  part  of  the  cargo  tJiereof,  to  wit,  the  gocK.lti  aforesaid,  were 
Four  Hun-  landed  from  on  board  the  said  vessel,  contrary  to  and  against 
^'^p^^l^^^*' the  form  of  the  Act  of  Assembly  in  such  case  made  and  pro- 
vided; whereby  and  by  force  of  the  said  Act  cf  Assembly, 
the  said  goods  so  seized  and  taken  are  become  forfeited  and 
liable  to  condemnation,  &c. 

There  were  two  other  counts  alleging  a  seizure  of  the 
vessel  as  forfeited,  but  no  question  arose  ui)on  them. 

Plea,  that  the  several  goods  in  the  information  mentiom-d 
did  not,  nor  did  any  part  thereof  become  forfeited  in  manner 
and  form  aforesaid,  as  the  said  Attorney  General  had  in  the 
informatics  alleged. 

At  the  trial  before  Street,  J.,  at  the  last  Charlotte  circuit, 
it  a])j)eared  that  four  hundred  kegs  of  gunpowder  and  trie 
other  goods  mentioned  in  the  information  were  imported 
from  the  United  States,  and  were  landed  from  a  boat  at 
Chamcook,  on  the  night  of  the  5th  March,  1851,  and  that 
parties  were  proceeding  to  remove  the  powder  when  the  rev- 
enue officers  ap})eared  and  made  the  seizure.  Chamcook  was 
not  a  Port  of  entry,  and  no  permit  had  been  obtained  to  land 
the  goods.  It  was  contended  that  gunpowder  was  subject  to 
a  duty  of  fifteen  per  cent,  under  the  Act  of  Assembly  11  Vict, 
c.  1,  as  a  nonenumerated  article,  and  that  the  goods  were  for- 
feited under  the  11  Vict.  c.  2,  s.  17,  for  being  landed  without 
delivering  a  bill  of  entry  and  obtaining  a  permit;  also  under 
the  twenty-first  and  twenty-second  sections  Cif  the  same  act, 
for  being  imported  to  a  place  not  being  a  Port  of  entry.  The 
jur}%  under  the  learned  Judge's  direction,  found  a  verdict 
for  the  ])laintiff  for  all  the  goods  seized. 

In  Hilary  tenn  last,  Andrews  obtained  a  ink  nisi  for  a 
new  trial,  on  the  ground  of  misdirection  as  to  gunpowder 
being  subject  to  duty  as  a  nonenumerated  article,  as  it  was 
prohibited  by  the  Act  of  Parliament  8  &  9  Vict.  c.  93,  s.  6  (a), 

(a)  An  Act  to  resrulate  the  trade  of  British  possessions  abroad. 

Sec.  6.  "  Be  it  enacted,  that  the  several  sorts  of  goods  enumer- 
ated or  described  in  the  Table  following,  denominated  *  A  Table  of 
Prohibitions  and  Restrictions,'  are  hereby  prohibited  to  be  imported 
or  brought  either  by  sea  or  inland  ctirriage  or  navigation,  into  the 
British  possessions  in  America  or  the  Manritlns,  or  shall  be  so  im- 
ported or  brought  only  under  the  restrictions  mentioned  in  soch 
Table,  according  as  the  several  sorts  of  such  goods  Bxe  set  forth 
therein;  that  is  to  say: 
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from  being  imported,  except  from  the  United  Kingdom  or       1852. 

a  British  possession.  ThbAttobney 

General 

The  Attorney  General  and  D.  S.  Kerr  shewed  cause  in    fouk'hun- 
Kaster  term  hist.    The  Act  of  Assembly  11  A'ict.  c.  1,  havini' «>«?»  Kros  ok 
been  passed  subsequent  to  the  Act  of  Parliament  8  &  9  A'ict. 
c.  93,  must  be  held  to  ap])ly  to  gunpowder  as  a  nonenume- 
rated  article.    If  the  Provincial  act  was  contrary  in  its  provi- 
sions to  the  Act  of  Parliament,  it  might  have  been  disallowed 
by  the  Queen,  but  as  it  has  not  been  disallowed,  it  is  the  law 
of  the  land.     [Wilmot,  J.     There  is  nothing    in    the  act 
11  Vict,  to  shew  that  it  was  intended  to  apply  to  gunpowder: 
It  is  not  mentioned.    Street,  J.    If  the  act  11  Vict,  is  con- 
strued to  allow  gun])ow<ler  to  be  imported  on  payment  of 
the  duty  imposed  on  nonenumerated  articles,  it  would  l)e 
directly  repugnant  to  the  Act  of  Parliament  8  &  9  Vict. 
Parker,  J.     If  gunpowder  had  been  enumerated  in  the  11 
Vict,  as  one  of  the  articles  to  be  imi)orted,  the  act  could  not 
stand,     l^erhaps  the  whole  act  would  not  be  void,  but  cer- 
tainly tliat  part  of  it  which  related  to  gim powder  would  l)e. 
I  do  not  think  that  the  act  of  11  Vict.,  being  passed  and 
allowed  by  the  Queen  after  the  Act  of  Parliament,  can  alTect 
the  question:  the  Queen  has  no  power  to  allow  a  Colonial 
statute  which  is  rei)ugnant  to  an  Act  of  Parliament — that 
would  be  giving  the  Queen  power  to  repeal  an  Act  of  Parlia- 
ment.]    Admitting  that  the  verdict  cannot  be  sustained  on 
the  first  count,  for  importing  the  goods  to  a  place  not  a  Port 
of  entry,  contrary  to  the  Act  of  Assembly  11  Vict.  c.  2,  ss.  21, 
22,  it  may  at  all  events    be  sustained  on  the  second  count. 
The  17th  section  of  the  last  mentioned  act  declares  **  That 
the  person  entering  any  goods  inwards,  whether  for  payment 
of  duty  or  to  be  warehoused,  shall  deliver  to  the  Treasurer, 
Deputy  treasurer,  or  other  authcrised  officer,  a  bill  of  entry 
of  such  goods,  expressing  the  name  of  the  ship  and  of  the 


«< 


A  Table  of  ProhibitioDs  and  Restrictions." 

Gunpowder,  Ammunition,  Arms  or  Utensils  of  war,  [Prohibited 
to  be  imported  except  from  the  United  Kingdom,  or  from  some  oiher 
British  possession.]  ♦♦♦•♦♦♦♦  "And  if  any  goods 
shall  be  imported  or  brought  into  any  of  the  British  possessions  in 
America  or  the  Mauritius,  contrary  to  any  of  the  prohibitions  or  re- 
strictions mentioned  in  such  Table  in  respect  of  such  goods,  the  same 
shall  be  forfeited;  and  if  the  ship  or  vessel  in  which  such  goods  shall 
be  imported,  be  of  less  burden  than  sixty  tons,  such  ship  or  vessel 
shall  also  be  forfeited." 
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1852.  master  of  the  ship  in  which  the  goorls  were  imported,  and  the 
ThkAttornky  V^^^^^  from  whence  tliey  were  ])rouirlit,  the  name  of  the  person 
General  in  whose  name  the  goods  are  to  be  entered,  and  the  ([uan- 
FouR  Hun-  tity  and  descri])tion  of  the  eoods,  &c.,  and  such  bill  being 
^*PowDER/^^^^"^y  signed  by  the  Treasurer,  Deputy  treasurer,  or  i^rher 
r.utliorised  olliccr,  shall  be  the  warrant  for  the  hindin:^  or 
delivery  of  such  goods:  and  any  goods  which  shall  be 
landed  froon  any  ship  before  the  rei)ort  of  the  master  or 
commander  has  been  made,  and  before  entry  inwards  bv 
the  owner  or  consignee,  or  other  person  entering  the  same^ 
and  a  permit  obtained  from  the  Treasurer,  Deputy  treasurer, 
or  other  authorised  otHcer,  for  landing  the  same,  such 
goods  so  landed  shall  be  forfeited/''  This  section  is  not 
inconsistent  with  the  act  8  &  9  Vict.,  because  it  is  necessary 
that  all  goods  broiight  into  the  Province  should  be  entered,, 
in  order  that  the  ofticer  of  the  customs  may  ascertain  whether 
they  are  prohibited  or  not.  [Wilmot,  J.  Did  ymx  ever 
hear  of  an  a])plication  to  enter  prohibited  goods?  Carter, 
C.  J.  ^lust  not  the  word  '*  goods"  in  that  section  be  read  as 
goods  not  prohibited  from  importation?]  That  is  not  neces- 
sarily the  construction  of  the  act;  the  words  will  apply  to 
all  goods,  and  the  intention  of  the  Legislature  seems  To  have 
been  to  require  goods  of  every  description  to  be  rei^orted  to 
the  Treasurer. 

J.  W.  Chandler,  contra.  If  the  information  had  disclosed 
the  fact  that  this  was  gunpowder,  it  would  have  been  de- 
murrable, because  that  is  a  ])rohibited  article  by  the  Act  of 
Parliament  8  &  9  Vict.  c.  93,  s.  6,  but  the  true  description  of 
the  article,  and  the  facts  of  its  being  of  foreign  manufacture, 
do  not  appear  upon  the  information.  It  is  impossible  to 
contend  that  foreign  gunpowder  is  subject  to  duty  as  a  non- 
enumerated  article  under  the  Provincial  revenue  Act  11  Vict, 
c.  1,  without  totally  disregarding  the  Act  of  Parliament 
8  &  9  Vict.  c.  93,  which  prohibits  the  importation  of  it.  The 
nonenumerdted  articles  mentioned  in  the  Provincial  act, 
must  mean  only  such  articles  as  are  not  prohibited  from 
importation.  Any  otlier  construction  will  be  repugnant  to 
the  Act  of  Parliament,  and  will  have  the  effect  of  avoiding 
the  Provincial  act,  at  least  pro  tanto,  for  it  is  a  clear  prin- 
ciple of  law  that  Colonial  acts  must  be  subordinate  to  acta 
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of  tlie  Parent  State,  and  the  sixtv-third  section  of  the  8  &  9       1852. 

Vict,  expressly  declares  that  all  Colonial  laws  in  any  ^^'i^<^ The Attorney 
repugnant  to  that  or  any  other  Act  of  Parliament,  shall  be     General 
null  and  void.     If  the  Provincial  Act  is  capable  of  two  con-   Four  Hi-n- 
structions,  one  of  which  will  be  consistent  with  and  the  other  ^^p^JJ^^^  ^'^ 
repugnant  to  the  Act  of  Parliament,  can  there  be  a  doubt 
which  construction  ought  to  be  ad()i)ted?     The  infonnation 
is  clt.arlv  based  on  the  Provincial  act  11  Vict.  c.  2,  and  on  the 
assunij)tion  that  gunpowder  is  subject  to  duty,  but  it  is  very 
evident  that  the  goods  mentioned  in  the  seventeenth  section 
of  that  act,  are  goods  that  may  be  lawfully  imported.     Tm- 
j»orting  ])rohibited  goods  is  an  unlawful  net.    Making  an  entry 
of  and  receiving  a  permit  to  land  ])rohibited  goods  is  a  thing 
nnheard  of.    8up])ose  proceedings  had  been  taken  under  the 
act  of  8  &  J)  Vict,  for  forfeiture  of  this  ]>owder,  would  it  have 
been  a  defence  to  say  that  the  Treasurer  had  given  permis- 
sion to  land  it?    No  lawyer  would  be  rash  enough  to  set  up 
such  a  defence — it  would  not  stand  a  moment.    The  verdict 
must  be  reduced  by  the  amount  of  jiowder. 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
It  is  abundantly  clear  that  the  verdict  in  this  case  cannot 
^tand  on  the  first  count  of  the  information,  which  treats  the 
articles  seized  as  dutiable.  This  they  cannot  be,  being 
prohibited  under  the  Act  of  Parliament.  The  prohibition 
being  only  sub  modo,  the  article  gunpowder  may  certainly 
come  within  the  list  of  nonenumerated  goods,  but  it  must 
be  gunpowder  arriving  from  the  United  Kingdom  or  some 
British  possession,  and  not  from  a  foreign  country. 

The  second  count  however  alleges  that  the  articles  in 
question  were  seized  by  an  ofHcer  of  the  Provincial  Treasury 
by  virtue  of  his  office,  nnder  the  authority  of  the  Acts  of 
Assembly,  as  forfeited.  The  cause  of  forfeiture  is  in  that 
count  stated  as  follows:  "  For  that  the  vessel  or  schooner 
boat  containing  the  articles  arrived  at  Chanicook,  to  wit,  at 
Saint  Andrews  within  this  Province,  and  afterwards,  to 
wit,  on,  &c.,  without  any  report  or  bill  of  entry  of  the  said 
goods  having  been  made  to  the  Treasurer  or  any  deputy 
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1852.       Treasurer  or  other  authorised  officer,  certain  articles,  form- 

ThiAttorney  ^^^  ^  P^^^  ^^  *^^  cargo  (viz.,  the  goods  in  question)  were 
Gkxeral     landed  from  on  board  the  said  vessel,  contrary  to  and  against 
Four  Hun-    the  form  of  the  Act  of  Ai^embly  in  such  case  made  and  ])ro- 
PowDER.^*^^'^^^^-"    ^^^^  forfeiture  in  this  count  is  charged  as  incurred 
under  the  seventeenth  section  of  the  11  Vict.  c.  2,  and  the 
authority  to  seize   is   derived   from    sec.  8  of  the  same  act. 
Under  this  last  section,  there  can  be  no  doubt  of  the  auth- 
ority of  the  officer  to  seize,  if  the  goods  were  subject  to  for- 
feiture under  the  Act  of  Assembly,  whatever  doubt  there 
might  be  as  to  his  authority  to  seize  goods  which  were  only 
subject  to  forfeiture  under  the  Act  of  Parliament. 

On  a  careful  consideration  of  the  seventeenth  section  of 
11  A'ict.  c.  2,  referring  also  to  other  parts  of  that  act,  and 
other  previous  acts  in  y)arti  materia,  we  think  the  Legislature 
has  made  all  goods  landed  without  entry  and  permit  liable 
to  forfeiture;  and  that  this  is  the  true  literal  construction, 
as  well  as  that  best  calculated  to  etfect  the  obvious  intent  of 
the  Legislature. 

Two  questions  arise  here.  First,  as  to  the  extended  con- 
struction of  this  seventeenth  section,  so  as  to  include  pro- 
hibited articles  within  its  provisions. 

The  first  part  of  this  section  contains  a  regulation  for  the 
entry  of  goods,  and  of  course  S])ecifies  only  such  goods  as 
are  admissible  to  entry,  namely,  dutiable  and  free,  and 
provides  that  the  bill  of  entry  signed  by  the  proper  officer, 
shall  be  the  warrant  for  the  landing  and  delivering  such 
goods,  the  section  then  proceeds,  "  And  any  goods  (not  any 
such  goods)  which  shall  be  landed  before  the  report  of  the 
master  has  been  made,  and  before  entry  inwards  by  the 
owner,  &c.,  and  a  j)ermit  obtained  for  the  landing  the  same, 
such  goods  "  (and  here  the  word  such  necessarily  applies  to 
the  immediate  antecedent — any  goods  landed  without  entry 
and  permit),  "  so  landed  shall  be  forfeited,"  and  the  offender 
is  further  made  liable  to  a  penalty  of  £100. 

Now  it  would  have  been  quite  easy  for  the  Legislature  to 
have  used  the  term  such  goods  throughout  the  whole  section, 
if  it  had  been  intended  to  limit  the  forfeiture  to  goods  which 
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were  admissible  on  entn-,  though  so  to  limit  the  forfeiture       1852. 
would  have  the  eitect  of  puttilig  prohibited  goods  on  a  hetter  rj,jjj^^.^^J^^j^^ 
footing  than  duitable  and  free  goods.     We  think  it  was  the     ^^hnkral 
clear  intention  of  the  Le<rislature  to  extend  the  forfeiture    Four  Hun- 
to  all  goods  landed  without  entn^  and  permit;  and  goods  ^^"p^^^^jjjwl^'^ 
which  are  ])roliibited  must  necessarily,  if  landed,  be  landed 
without  entry  or  j)ermit.     The  act  evidently  contemplates 
and  provides  that  an  entry  and  re])ort  of  all  goods  which 
are  imported  shall  be  made  at  the  Treasury,  as  one  means 
of  preventing  the  importing  of  goods  which  cannot  be  en- 
tered.    If  our  Legislature  had  not  authority  to  make  goods 
which  are  subject  to  forfeiture  under  the  Act  of  Parliament, 
subject  also  to  forfeiture  for  l)reach  of  the  Provincial  reve- 
nue laws,  that  might  be  a  reason  for  the  narrower  ccmstruc- 
tion  of  the  section.    This  is  the  second  question  whicli  arises, 
but  before  touching  that,  we  will  refer  to  some  of  the  previous 
revenue  acts,  in  which  the  phraseology  is  somewhat  different 
from  that  of  the  11  Vict.  c.  2, 

The  act  6  W.  4,  c.  4,  s.  4,  after  providing  for  the  entry 
of  goods  nearly  in  the  same  terms  as  11  Vict.  c.  2,  proceeds 
thus,  '*  And  any  ])art  of  such  cargo  which  shall  be  landed,'' 
&c.  The  same  term  is  used  in  the  revenue  act  3  W.  4,  c.  1, 
in  the  9  Vict.  c.  1,  s.  3,  and  in  the  11  G.  4,  c.  1,  s.  3,  and 
2  Wm.  4,  c.  8,  s.  3. 

Xow  doubts  might  arise  whether  in  these  acts  the  words 
*•'  such  cargo  "  would  include  more  than  the  previously  spe- 
cified articles,  though  it  was  probably  always  the  intention  of 
the  Legislature  to  make  all  goods  landed  without  entry 
liable  to  forfeiture.  In  the  11  Vict.  c.  2,  they  have  used  the 
term  "  any  goods ''  as  more  clearly  signifying  such  intention, 
than  the  words  "any  part  of  such  cargo,"  used  in  the  pre- 
vious acts. 

As  to  the  second  question,  namely,  the  power  of  the 
Provincial  Ijegislature  to  impose  a  forfeiture  (or  rather  to 
provide  an  additional  ground  of  forfeiture),  in  the  case*  of 
goods  prohibited  by  Act  of  Parliament,  it  may  be  observed 
that  the  whole  course  of  our  legislation  in  the  revenue  laws 
has  been  based  on  the  existence  of  such  authority.  It  is  well 
known  that  until  recently  the  Custom  House  was  the  main 


500  CASES  IN  TRINITY  TERM 

1852.       place  of  entering,  and  all  goods  not  entered  within  a  certain 

THKATTORNin'  *^^^  ^^^^'^  importation,  or  landed  without  entry,  were  liable 

Gkneral     to  forfeiture  and  seizable  bv  the  oilicers  of  Customs,  and 

agamxt 

Four  Hun-  some  of  them  goods  on  which  duties  were  imi)osed  by  Act  of 
Powder.  Parliament.  This  did  not  however  prevent  the  Provincial 
Legislature  from  requiring  entries  also  at  the  Treasury,  and 
imposing  duties  and  forfeitures  on  the  same  goods.  The 
Act  of  Assembly  8  Geo.  4,  c.  25,  s.  G,  exi)ressly  requires  an 
entry  at  the  Treasury  of  goods  liable  to  duty  under  any  Act 
of  Parliament,  and  im])Oses  a  forfeiture  if  landed  wiih.nit 
such  entry;  and  by  s.  i),  the  forfeitures  are  to  be  prosecuted 
under  3  Geo.  4,  c.  9. 

In  some  of  our  revenue  acts  the  distribution  of  the  pro- 
ceeds of  seizures  was  made,  one-half  to  the  officer,  anil  tlie 
other  half  to  the  Treasurer;  but  in  the  Act  to  provide  for 
the  collection  of  the  revenue  6  W.  4,  c.  4,  and  ])assed  for  ten 
years,  the  distribution  of  forfeited  goods  was  to  be  made,  by 
s.  43,  one  third  to  the  Collector  of  Customs  for  the  use  of  His 
Majesty,  one  third  to  the  Governor  of  the  Province,  and  one 
third  to  the  seizing  olhcer;  while  the  proceeds  of  penalties 
were  to  be  divided,  one  raoietv  to  the  officer,  and  the  other 
moiety  to  the  Province. 

This  clearly  shews  the  intent  of  the  Legislature  to  make 
goods  forfeitable  under  Acts  of  Parliament  also  forfeitable 
under  our  acts,  and  seems  intended  to  obviate  the  objection 
which  might  have  been  anticipated  in  England  to  the  act,  if 
the  King  and  Governor  were  not  allowed  their  shares  as 
provided  by  the  Act  of  Parliament.  The  same  mode  of  dis- 
tribution is  prescribed  by  the  9  Vict.  c.  1,  ss.  40,  41,  observing 
the  same  difference  between  goods  and  penalties.  This  is 
altered  by  11  Vict.  c.  2,  ss.  46,  48,  which  makes  the  distribu- 
tion of  goods  forfeited  and  penalties  the  same,  namely,  one 
half  to  the  Province,  and  one  half  to  the  officer,  which 
change  may  easily  be  accounted  for  by  the  change  of  policy 
and  regulation  as  to  the  Customs  of  the  Treasury. 

This  question  is  one  which  was  not  raised  by  the  argu- 
ment, nor  are  we  by  any  means  sure  it  would  have  been 
open  to  the  claimant  in  this  case.  But  as  it  caused  some 
doubt  on  the  Bench  in  the  consideration  of  the  case,  we  have 
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thon.irht  it  better  to  dcnl  with  it.    There  is  n  case  in  Parker's       1852. 

Itepon^  "v^TS,  which  raised  some  doubt,  ])iit  we  do  not  think  thkAttorkkt 

niiicli  reliance  is  to  l)e  jdaeed  on  that  case,  wliich  was  at  all     ^^^J^^^^^ 

<vcni<  a  coiillict  ]>etween  tlie  ("iistoms  and  tlie  Navy;    and    Focr  Hun- 

.»    4  .,  1-11  ^1     1  DRKi)  Kegs  OF 

there  1-  another  case  in  .5  Anstrutiier  — ,  which  sliew.>  tnat      powdkr. 

the  ('(nirt  would  not  interfere  on  behalf  of  the  owner  of  the 

goods. 

We  have  therefore  arrived  at  the  conclusion,  that  the  j?un- 
l»owd»T  in  (luestion  was  lial)k'  to  seizure  and  forfeiture  under 
the  Act  of  Assembly  11  Vict.  c.  2,  s.  17— that  it  mi^dit  bo 
])rosecuted  on  behalf  of  the  Treasury  ollicer,  and  is  forfeited 
lor  the  cause  alleged  in  the  second  count  of  the  information. 
The  verdict  will  stand  on  that  count  only,  and  this  rule  will 
be  discharged. 

Eule  discharged. 


BIXKWITir  against  M'PIIKLIM. 


'o 


A  lici'iisr  in  th«»  iinnie  iiul  uij(1«t  tho  si^nnturo  of  the  Governor  of 
the  rrnvinct'.  nnd  sealed  with  the  offlcinl  so:il  nsod  for  i)nhlio  doru- 
ni«Mits.  jrives  tho  rucnHr"  a  ri«ht  to  <ut  nn<l  tJike  jiwny  tiniluT  Innn 
Crown  Innds  descriht'd  in  thi»  license' — th«'  ri;:ht  of  tho  <iowrnor  to 
issno  siirh  lirensos  hoin^  ret'ojrniscd  )>>'  Acts  of  As*«»nihl.v. 

i/Hfrrr,  Whether  l>.v  conniion  law  a  liccns*'  alToctin;:  Crown  lands 
shonld  not  be  in  the  name  of  the  Qn«»i'n  and  nndor  tho  »:reat  sojil  of 
the  l*n>vince.  or  some  mthority  to  the  (lovemor  shown  under  tho 
;rreat  seal  for  issuing  it. 

A  lioensoe  of  Crown  huid.  with  authority  to  cut  and  tako  away  tim- 
Iht  therefrom,  may  maintain  an  aetion  on  the  e«s<»  a^rainst  a 
person  who  wronjrfnlly  ontors  thoreon  and  ents  the  timber,  in 
consoqnence  of  whieh  the  li<enseo  sustains  dunaji:e. 

This  was  an  action  on  the  case.  The  third  count  of  the 
declaration  on  which  the  verdict  was  taken,  stated  that 
whereas  before  the  committing  of  the  grievances  by  tho 
defendant  as  therein  mentioned,  to  wit,  on  the  10th  Novem- 
ber, 1840,  at  Buctouche  in  the  County  of  Kent,  the  plaintiff 
entered  into  a  contract  with  one  K.  Cutler  to  deliver  to  him 
at  the  usual  place  of  delivery  at  the  port  of  Buctouche,  on  or 
before  the  1st  June  then  next,  330  tons  of  merchantable 
white  pine  timber  at  the  rate  of  ITs.  Cd.  per  ton,  and  then 
and  there  made  the  necessary  arrangements  in  hiring  men, 
procuring  supplies,  exploring  grounds,  and  clearing  roads 
and  streams  to  enable  him  to  fulfil  the  said  contract  with  the 
said  R.  Cutler;  and  whereas   the    Queen   being    seized    in 
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1852.       fee  in  right  of  the   Crown,  of    and    in    certain    iingranted 

Bkckwith    C'rown  lands,    woods,   and   forests,   situate  in  the  county  of 

tttjainst      Kent,  and  coni])rised  within  the  followinfj  bounds  (the  land 

M'Phei  im  . 

was  then  described,  (and  the  said  described  piece  or  parcel 
of  land  being  found  to  present  a  good  chance  for  a  timber 
berth    and   for   i)roritable   lumber   operations,    the    plaintiff 
in  order  the  better  to  enable  him  to  carry  on  his  lumbering 
oi)erations,  and  with  the  view  of  fulfilling  his  contract  with 
the  said  R.  Cutler,  afterwards,  to  wit,  on  tlie  '20th  Xovember 
in  the  year  at'orcsai<l,  agreeably  to  the  Acts  of  the  General 
Assembly  and  tlie  rules  and  regulations  of  the  Government 
of  this  Province  in  that  behalf  made  and  provided,  aijplied 
by  petition  to  the  office  of  the  Surveyor  General  of  Crown 
lands  for  a  license  to  cut  timber,  logs,  and  other  lumber  from 
the  above  described   piece  of  ungranted   Crown   land,  and 
then  and  there  i)aid  the  deposit  money,  to  wit,  £1  10s.  pur- 
suant to  the  said  rules  and  regulations;  that  agreeably  to 
such  application,  the  said  land  being  first  duly  advertised 
in  the  lioval  (Gazette,  was  on  the  5th  December  in  the  said 
year,  at  Kredericton,  duly  oirered  for  sale  at  public  auction 
by  the  siiid  Surveyor  General,  and  the  jdaintiff  being  the 
highest  bidder  therefor,  in  consideration  of  the  said  sum  of 
£1  10s.  became  the  imrchaser  at  such  auction,  of  a  licen-e 
to  cut  timber,  logs,  and  other  lumber  from  the  above  de- 
scribed piece  of  land,  and  the  timber,  logs  and  other  lumber 
so  cut,  to  remove  and  take  away  and  appropriate  the  same 
to  his  own  use  from  the  date  of  such  sale  until  the  1st  May 
then  next.     And  the  plaintiff  saith,    that   he    being    such 
purchaser  for  the  consideration  aforesaid,  on  the  day  last 
aforesaid.  His  Plxcellency  Sir  Edmund  W.  Head,  then  and 
still   being   the   Lieutenant   Governor   and    Commander  in 
chief  of  this  Province,  agreeably  to  his  power  and  authority 
in  that  behalf,  by  a  certain  instrument  in  writing  purporting 
to  be  under  his  hand  and  seal,  reciting  that  the  plaintiflE  had 
become  the  purchaser  as  aforesaid,  thereby  licensed  him  to 
cut  timber,  logs,  or  other  lumber  on  and  within  the  bounds  of 
the  said  piece  of  land,  and  the  same  so  cut  during  the  conti- 
nuance of  such  license  to  remove  and  take  away,  and  appro- 
priate and  dispose  of  the  same  to  his  own  use,  such  license 
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to  continue  and  be  in  force  from  the  date  thereof  until  the 
1st  ^[ay  then  next,  of  all  which  premises  the  defendant  on 
the  dav  and  year  aforesaid  at  Biietoiiche  had  notice.  And 
the  ]>laintiff  further  saith,  that  by  means  of  the  premises  and 
by  force  of  the  said  pureliase  and  license,  he  at  all  times 
between  the  date  tliereof  and  tlie  said  1st  ^lay,  was  entitled 
to  cut,  take  away  and  a])])ropriate  to  his  own  use  the  whole 
of  the  uncut  timber,  lo^'-s,  and  other  lumber  from  the  said 
piece  of  land  within  tiie  bounds  so  described,  or  such  part  of 
the  uncut  timljer,  lotrs,  or  other  lumber  as  might  be  chosen 
by  hiui  to  be  most  suitable  for  the  profitable  manufacturing 
of  timber,  logs,  or  other  lumber,  and  the  fulfilling  his  said 
contract  with  the  said  K.  Cutler,  to  wit,  &c.  Yet  the  de- 
fendant well  knowing  the  premises,  but  contriving  and  in- 
tending to  injure  and  aggrieve  the  plaintitf  while  he  was  so 
licensed  and  entitled  to  sut  and  take  away,  and  dispose  of  to 
liis  own  use  the  said  timber,  &c.,  standing  and  being  on  the 
said  piece  of  land,  during  the  continuance  of  the  license,  to 
wit,  on  the  Gth  I.)ecem])er  in  the  year  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  exhibiting 
this  liill,  at,  &c.,  wrongfully  and  unjustly  entered  into  and 
upon  the  said  land,  and  cut  down,  took  and  carried  away  500 
white  pine  trees  and  500  spruce  trees  of  the  value  of  £200, 
then  and  there  growing  and  being  on  the  said  piece  of  land 
so  licensed  to  the  plaintiff,  whereby  the  plaintiff  during 
all  the  time  aforesaid  was  greatly  prejudiced  in  his  chance 
or  jirivilege  of  a  timber  berth  for  profitable  lumbering 
operations,  and  was  prevented  from  cutting  and  carrying 
awa}^  under  and  by  virtue  of  his  license  (as  he  otherwise 
would  have  done),  the  timber  and  trees  so  cut  down  and 
carried  away  by  the  defendant,  and  was  deprived  of  the 
gains,  profits  and  advantages,  which  otherwise  would  have 
arisen  and  accured  to  him  l)y  reason  of  the  said  purchase 
and  license,  and  was  greatly  ])rejudiced  and  injured  in  the 
use  and  enjojmient  of  his  said  license,  and  coidd  not  and  did 
not  have  and  enjoy  the  same  in  as  large  and  beneficial  a 
manner  as  ^he  otherwise,  during  the  time  aforesaid,  could 
have  done  ;  and  also  by  reason  of  the  several  grievances 
the  plaintiff  was  disabled  from  fulfilling  his  contract  with 
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the  said  R.  Cutler,  and  was  also  forced  and  obliged  to  dis- 
char<i:e  from  his  employment  the  said  hired  men,  and  to  quit 
his  lumbering  operations  a  long  time  before  the  expiration 
of  the  lumbering  season,  to  wit,  three  months  before  the 
expiration  of  the  same,  and  also  lo.-^t  and  was  deprived  of  the 
benefits  of  his  su]>plies  so  provided,  and  the  benefit  which 
would  have  accrued  to  him  from  explorations  and  the  clearing 
of  roads  and  streams  for  his  lumbering  operations,  and  was 
and  is  by  reason  of  the  several  premises  injured  and  damni- 
fied to  the  amount  of  £100.     Plea,  not  guilty. 

At  the  trial  before  Street,  J.,  at  the  last  Kent  circuit,  the 
plaintiff  ])roved  that  in  the  autumn  of  1849,  after  making 
an  ex])loration  of  the  ground  described  in  the  declaration, 
to  ascertain  the  probably  quantity  of  timber  upon  it,  he  en- 
tered into  a  contract  with  Mr.  Cutler,  to  furnish  him  3:10 
tons  of  timber  in  the  ensuing  spring,  and  afterwards   ob- 
tained from  the  (lovernment  in  the  usual  manner,  a  license 
to  cut  timber  and  lumber  on  the  land.    x\fter  his  application, 
but  before  he  purchased  the  right  to  the  land,  he  discovered 
that  the  defendant  had  a  party  cutting  timber  there.     lie 
immediately   went   to  the  defendant,   and  an   arrangement 
was  then  made  between  them,  by  which  the  defendant  agreed 
to  withdraw  his  party  from  this  land,  and  send  them  to  other 
ground  to  work,  on  condition  that  an  application  made  by 
Cutler  for  a  license  to  cut  timber  on  that  ground  should  lie 
abandoned.     Cutler  in  consequence  of  this  agreement  with- 
drew his  a])plication,  and  the  defendant  obtained  the  license, 
but  his  party  continued  working  on  the  plaintiff's  ground 
during  the  winter,  and  cut  and  hauled  away  the  most  valu- 
able   part    of    the  timber,    in    consequence    of    which    the 
plaintiff  was  unable  to  obtain  the  quantity  to  fulfil  his  con- 
tract with  Cutler,  and  was  obliged  to  discharge  his  men  and 
come  out  of  the  woods    before    the   luml)ering   season  was 
over.    It  apiieared   that  he  was  sufficiently  provided   with 
teams,  &c.,  to  have  got  out  the  necessary  quantity  of  timber 
if  he  had  not  been  interfered  with.    The  license  authorised 
the  plaintiff  to  cut  timber,  &c.,  on  the  tract  of  laAd  described 
in  the  declaration  until  the  1st  May  next  ensuing  the  date, 
and  to  remove  the  same  and  dispose  of  it  to  his  awn  use.  It 


In  the  Fifteenth  Year  of  YICTOinA.  505 

was  in  the  name,  and  under  the  hand,  of  the  Lieutenant      1852. 
Governor  of  the  Province,  and  ended  thus:  Beckutth 

**  Givon  under  my  hand  and  seal  at  Predericton,  the  5th  day  of    mThelim. 
December,  one  thousand  eight  hundred  and  forty-nine. 

•*  By  His  Exr'ellency's  Command. 

**J.  K.  Partelow.'* 

This  was  the  form  which  had  been  in  use  for  many  years, 
find  the  seal  was  one  used  in  the  Provincial  Secretary's  of- 
fice for  the  licenses  of  various  kiiuls,  warrants  an<l  otlier  in- 
struments, exece])t  letters  patent.  The  admission  of  the 
license  in  evidence  was  objected  to  because  it  was  not  under 
the  seal  of  tlie  Lieutenant  riovemor,  as  alleged  in  the  decla- 
ration: this  o])iection  was  overruled. 

A  nonsuit  was  moved  for  on  the  following  grounds: 
1.  That  the  license  should  have  been  under  the  great  seal 
of  the  IVovince.  2.  That  the  license  gave  the  licensee  no 
])roperty  in  the  standing  trees,  and  that  no  action  could  be 
maintained  against  a  ])erson  for  entering  on  the  land,  ind 
cutting  and  taking  them  away.  The  learned  Judge  over- 
ruled the  motion,  reserving  the  first  point.  The  defendant 
then  gave  evidence  to  shew  that  he  had  no  control  over  the 
party  cutting  on  the  ])laintiff's  license,  but  emydoyed  them 
to  get  timber  for  him  at  a  certain  rate  per  ton,  and  gave 
them  no  direction  where  to  cut.  It  appeared  however  that 
he  supplied  the  i)arty  to  get  the  tim])er,  and  knew  where  they 
were  cutting;  tliat  his  mark  was  put  on  the  timber,  and  that 
he  employed  persons  to  haul  it  out  of  the  woods,  and  after- 
wards shipped  it. 

The  leanied  Judge  told  the  jury,  that  if  the  defendant 
nuthorised  the  cutting,  or  if  it  was  done  for  his  benefit,  and 
he  knowingly  received  that  ])enefit,  being  aware  at  the  time 
that  the  act  was  wrongful,  or  if  he  assented  to  it  after  it  was 
done,  with  knowledge  of  all  the  circumstances,  he  would 
he  liable  for  the  damages  the  plaintiff  had  sustained.  Verdict 
for  the  plaintiff,  damages  £48. 

In  Michaelmas  term  last,  the  Attorney  General  obtained  a 

rule  nisi  for  a  new  trial  on  the  grounds  taken  for  a  nonsuit. 

The  following  authorities  were  cited:    The  Act  of  Assembly 

8  W.  4,  c.  1,  8.  5,  2  Bla.  Com.  345,  Chit.  Prerog.  389,  2  Inst. 

31  7  N.B.R.  OR  2  Aaajch 
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555,  15  Vin.  Ab.  92,  '^ License,"  Com.  Dig.  "Patent"  5, 
Cruise's  Dig.  "  King's  Grant "  p.  35,  Kerr  v.  Connell  (a). 
The  rule  was  refused  on  the  ground  of  misdirection  as  to 
the  defendant's  liability  as  a  party  to  the  interference  with 
the  plaintiff's  right. 

D.  S.  Kerr  shewed  cause  in  Hilary  term  last.  It  is  not 
necessary  that  a  license  should  be  under  the  great  seal.  The 
Governors  of  the  Pro\'ince  from  its  first  settlement  have 
acted  under  commissions  from  the  Sovereign,  authorizing 
them  to  obey  certain  royal  instructions;  and  therefore  if  any 
question  is  made  about  the  authority  for  issuing  the  license, 
or  the  form  of  it,  it  may  be  answered  that  the  presumption 
is  that  the  power  had  been  properly  communicated,  and 
that  the  Governor  had  acted  in  accordance  with  his  instruc- 
tions, as  was  held  in  Doe  v.  Williston  (6).  This  is  fortified 
by  the  invariable  practice  which  has  obtained  in  this  Prov- 
ince, to  issue  licenses  in  the  present  form — hitherto  without 
dispute.  It  will  be  found  also  by  reference  to  the  Surs'eyor 
General's  commission  from  the  Crown  in  1824,  that  he  was 
authorised  to  give  licenses  in  writing,  to  cut  timber  on  the 
Crown  lands,  under  such  limitations  and  restrictions  as 
might  be  established  by  the  Governor  of  the  Province  for  the 
time  being.  The  form  of  license  used  by  the  Governor  has 
never  been  questioned  by  the  Sovereign,  but  on  the  contrary 
the  revenue  derived  from  the  sale  of  timber  cut  under  such 
licenses,  has  been  continually  received  by  the  Crown.  The 
same  form  of  license  mav  be  seen  in  the  case  of  Kerr  v. 
Connell.  While  this  mode  of  issuing  licenses  existed, 
the  civil  list  act  8  Wm.  4,  c.  1,  was  passed — the  sixth  section 
of  which  expressly  reser^'e8  all  the  powers  then  exercised  bv 
the  Government  for  making  the  Casual  and  Territorial  rev- 
enues available,  and  the  8  Wm.  4,  c.  2,  s.  2,  authorises 
the  Governor  with  the  advice  and  consent  of  the  Executive 
Council^  to  grant  licenses  for  cutting  timber.  Then  the  act 
3  Vict.  c.  77,  declares  that  no  person  shall  cut,  &c.,  any  timber 
standing  on  any  part  of  the  ungranted  Crown  lands  in  the 
Province,  "without  license  first  had  and  obtained  from  th^ 
Lieutenant  Governor  for  the  time  being,  or  without  righ-t: 


(a)  Bert.  R.  133. 


(5)  8  Kerr,  lOL 
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derived  from  the  Crown  so  to  do."     These  acts  recognise       1852. 
and  confirm  the  practice  of  issuing  licenses  in  the  name  and    bkckwith 
under  the  seal  of  the  Lieutenant  Governor;  and  as  the  law    ,|^!^"'"*^ 
prescribes  no  form,  there  is  no  substantial  difference  between 
issuing  the  license  in  the  name  of  the  Queen  by  Her  repre- 
sentative, and  issuing  it  in  the  name  of  the  repressntative 
for  the  Queen. 

The  authorities  cited  on  behalf  of  the  defendant  do  not 
apply,  because  thfe  license  to  the  plaintiff  pertains  not  to  the 
realty,  but  merely  gives  an  interest  in  personal  chattels;  and 
even  if  there  was  no  license  at  all,  the  action  could  be  main- 
tained upon  the  premises  of  the  right  to  cut  the  timber, 
according  to  the  Act  8  Wm.  4,  which  would  give  the  plaintiff 
the  right  against  every  one  but  the  Crown.  In  Harper  v. 
Charlesworth  (a),  the  plaintiff  occupied  under  a  parol  license 
from  the  Crown  at  a  nominal  rent,  and  it  was  held  that  as 
he  had  no  legal  conveyance  from  the  Crown  by  matter  of 
record,  he  had  no  right  to  maintain  possession  of  the  land  as 
against  the  Crown,  but  that  as  he  occupied  with  ])crmissi()n 
of  the  Crown,  his  possession  was  sufficient  to  enal)le  him  to 
main  trespass  against  a  wrongdoer.  The  principle  of 
that  case  applies  here,  because  whether  the  ])laintiff  had  a 
legal  right  to  retain  i>ossession  of  the  land  or  not,  he  had 
such  an  authority  to  go  upon  it  as  would  have  been  a  good 
answer  to  an  information  for  intrusion  filed  against  him  by 
the  Crown. 

It  is  unnecessary  to  define  what  kind  of  interest  the  plain- 
tiff had  in  the  standing  trees.  It  is  sufficient  to  say,  that 
under  the  Acts  of  Assembly  the  purchase  and  the  license 
gave  him  a  legal  right  which  the  defendant  wilfully  and 
wrongfully  invaded,  and  in  consequence  of  which  the  ])lain- 
tiff  has  sustained  damage:  i)roof  of  that  is  all  that  is  neces- 
sary to  sustain  the  action.  On  principle  it  cannot  be  dis- 
tinguished from  the  right  of  a  commoner  to  maintain  an 
action  on  the  case  against  a  person  for  consuming  the  grass 
of  the  common,  per  quod  the  plaintiff  could  not  enjoy  his 
common  in  as  ample  and  beneficial  a  manner  as  before. 
Bobert  Marys'  case  (&). 

(a)  4  B.  &  G.  674.  (6)  0  Co.  112. 
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1852.  The  Attorney  General  shewed  cause.     The  license  gave 

Beckwith    ^h®  plaintiff  a  mere  incorporeal  right,  which  will  not  enable 

agaimt  ]^\^  ^q  maintain  an  action.  To  give  such  a  right,  he  should 
have  had  an  interest  in  the  land.  [Carter,  C.  J.  The 
license  gave  the  plaintiff  a  right  to  go  on  the  land,  cut  down 
and  take  awav  the  timber;  cannot  he  maintain  an  action  for 
an  interference  which  prevented  him  from  getting  tlio  tim- 
ber? Parker,  J.  You  had  better  relv  on  the  insufficiencv 
of  the  license.] 

2.  The  license  is  a  nullitv  because  it  is  not  under  the  £rront 
seal  of  the  Province.  In  Cruise's  Dig.  "King's  Grant/' 
s.  1,  it  is  said  to  be  a  rule  of  the  common  law  that  the  King 
can  only  give  by  matter  of  record,  therefore  the  King's 
grants  are  contained  in  charters  or  letters  patent  under  the 
great  seal.  And  in  Chit.  Prerog.  389,  it  is  said  that  "  no 
freehold  interest,  franchise  or  liberty,  &c.,  can  be  trans- 
ferred but  bv  matter  of  record:  this  is  effected  T)v  letters 
patent  under  the  great  seal."  The  same  rule  is  laid  down 
in  2  Bla.  Com.  346.  It  is  only  matters  of  small  importance, 
such  as  the  disposal  of  chattels  and  the  discharge  of  debts 
that  can  be  transferred  under  the  privy  seal.  Com.  Dig. 
"Patent,"  (C  5).  The  civil  list  act  8  Wm.  4,  c.  1,  s.  5,  does 
not  alter  the  common  law  mode  of  transfer,  except  by  re- 
quiring the  grant,  lease  or  assurance  to  be  made  upon  sale 
or  rent  at  public  auction.  All  the  acts  shew  that  licenses  as 
well  as  grants  of  land  must  be  in  the  name  of  the  Queen, 
and  there  is  no  instance  of  a  grant  of  land  in  the  name  of 
the  Governor.  In  the  case  of  the  Commercial  Bank  v.  TVil- 
liston  (a),  the  charter  was  under  the  great  seal  of  the 
Province,  and  the  question  was  as  to  the  power  of  the  Gover- 
nor to  issue  the  charter.  The  act  3  Vict.  c.  77,  cannot 
be  construed  as  dispensing  with  the  great  seal:  the  only 
object  of  it,  as  appears  by  the  title,  was  the  prevention  of 
trespass  on  Crown  lands.  [Wilmot,  J.  But  it  speaks  of 
a  license  obtained  from  the  Lieutenant  Governor.  Carter, 
C.  J.  Would  not  such  a  license  be  a  defence  to  an  informa- 
tion for  trespassing  on  CrowTi  lands?]  A  parol  license  from 
the  Crown  might  be  a  sufficient  answer,  thought  it  would 

(o)  3  Kerr,  101. 
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not  amount  to  a    legal    transfer   of    the    Crown    property.       1852. 
[Parker,  J.     If  that  act  recognises  licenses  issued  by  the    beckwith 
Governor,  would  not  the  presumption  be  that  there  were      J!g^*^^ 
roval  instructions  to  warrant  them?  Street,  J.  The  Govern- 
ment  does  not  dispute  the  right  of  the  Governor  to  issue 
licenses:  can  a  wrongdoer  dispute  it?]     The  plaintiif  must 
shew  his  right. 

3.  Admitting  that  the  license  is  sufficient,  it  gave  the 
plaintiff  no  right  in  the  land  or  in  the  standing  trees.  Kerr 
V.  Connell  (a).  The  defendant  may  be  a  wrongdoer  as  against 
the  Crown,  but  the  plaintiff  can  have  no  right  of  action 
against  him  for  cutting  the  timber. 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
The  only  question  which  ])resents  any  great  difficulty  in  this 
case  is,  whether  the  license  dated  5th  December,  1849,  issued 
from  the  Crown  land  office  in  the  name  and  under  the  signa- 
ture of  the  Lieutenant  Governor  of  the  Province,  and  under 
the  official  seal  used  by  His  P^xcellency  for  documents  and 
warrants  granted  in  his  own  name  and  by  his  delegated  au- 
thority, and  not  issued  in  the  name  of  Her  Majesty  or  under 
the  great  seal  of  the  Province,  gave  a  legal  right  to  the 
jilaintiff  to  cut  down  and  carry  away  the  trees  from  a  tract 
of  ungranted  Crown  land  described  in  the  license.  If  such 
legal  right  were  conferred  by  the  license,  we  are  quite  satis- 
fied there  was  such  an  illegal  interference  therewith  com- 
mitted by  the  defendant,  causing  substantial  damage  to  the 
plaintiff,  as  entitled  him  to  maintain  tiiis  action  on  the  case 
for  the  injury. 

We  have  given  the  matter  a  good  deal  of  consideration, 
and  if  we  were  obliged  to  test  the  plaintiff's  right  entirely 
on  the  rules  of  the  common  law,  which  govern  the  transfer 
of  the  Queen's  property  in  the  royal  forests,  some  difficulty 
might  have  existed  in  the  minds  of  some  of  the  Court,  in 
saying  that  any  legal  right  was  conferred  by  the  license  in 
question,  without  proof  of  some  more  specific  authority 
under  the  great  seal  for  issuing  it.  The  case  is  not  pre- 
cisely the  same  as  that  of  Doe  v.  Williston  (6),  for  there  the 

(a)  Bert.  R.  133.  (5)  3  Kerr,  101. 
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1852.      charter  was  in  the  name  of  the  King  and  under  the  great  seal 
Beckwith    ^^  ^^®  Province,  and  the  question  made  was  as  to  the  power 
o^aiTM^      of  the  Lieutenant  Governor  to  issue  such  a  charter.    Here  it 
is  not  so  much  the  power  of  the    Lieutenant  Governor    to 
license  the  cutting  down  of  the  Crown  timber  that  is  ques- 
tioned, as  the  mode  in    which    such    permission    has    been 
granted.     On  the  wliole  however,  we  think  the  long  con- 
tinued (we  believe  universal)  practice  which  has  prevailed  in 
the  Province,  perfectly  notorious  and  hitherto  unquestioned, 
of  issuing  licenses  for  cutting  trees  on  Crown  land,  in  the 
name  and  under  the  official  seal  of  the  Lieutenant  Governor, 
must  be  considered  fully  recognised  by  the  various  Acts  of 
Assembly  which  have  been  referred  to,  and  sanctioned  and 
adopted  by  the  Crown.    We  find  in  the  Royal  instructions  ac- 
companying the  King's  commission  to  Thomas  Baillie,  Es- 
quire, appointing  him   Commissioner  of  Crown  lands   and 
forests  in  this  Province,  bearing  date  3d  February,  1824,  (laid 
before  the  Legislature  by  message  from  the  Lieutenant  Gov- 
ernor 13th  March,  1833,  and  printed  in  the  appendix  to  the 
Journals  of  the  Assembly  of  that  year),  the  following  clause: 
^^And  whereas  many  white  i)ine  and  other  trees  may  not  be 
proper  for  the  use  of  our  royal  navy,  and  it  may  be  expe- 
dient to  grant  permission  to  our  subjects  to  fell  the  same 
under  such  limitations  and  restrictions  as  may  be   estaV 
lished   by   the   Governor   or   Lieutenant   Governor   of   oi 
said  Province,  with  the  sanction  and  approbation  of  o 
Treasury  or  Lord  High  Treasurer  for  the  time  being, 
one  of  our  principal  Secretaries  of    State;    it   is    theref 
our  will  and  pleasure,  and  you  are  hereby  authorised 
empowered  to  give  licenses  in  writing  to  any  of  our 
jects  in  our  Province  of  New  Brunswick,  to  cut  down 
white  pine  and  other  trees  growing  upon  the  waste 
which  you  shall  judge  to  be  not  proper  for  the  use  ( 
royal  navy/'  &c. 

In  the  case  of  Kerr  v.  Connell,  before  this  Court  in 
term  1836,  the  right  to  trees  cut  on  Crown  land  i 
within  the  bounds  of  a  license  came  in  question, 
report  of  that  case  (a)  will  be  found  a  license  set  ou 

(a)  Berton's  Rep.  133. 
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bearing  date  18th  Dc(.einl)er,  1834,  and  issued  no  doubt  under 
the  lioyal  instructions  above  recited.  That  license  (similar 
to  the  one  now  in  question)  was  in  the  name  and  under  the 
hand  and  official  seal  of  the  Lieutenant  Governor,  bearing 
also  on  the  face  of  it  the  seal  and  signature  of  ^Ir.  Baillie, 
the  commissioner  of  Crown  lands  and  forests. 

lU'  the  fifth  section  of  the  civil  list  act,  cited  as  8  \V.  4, 
o.  1,  all  grants  of  Crown  lands,  tenements,  rents,  woods, 
mines,  and  royalties,  were  rendered  void  unless  made  on 
snle  or  rent  at  public  auction.  Bj  8  W.  4,  c.  2,  s.  2,  it  is 
enacted  that  it  shall  and  may  be  lawful  for  the  Lieutenant 
(iovernor  and  Commander  in  chief,  with  the  advice  and 
consent  of  the  Executive  Council,  if  they  shall  see  fit,  to 
grant  licenses  for  cutting  and  hauling  tim])er,  logs  or  other 
lumber  by  private  sale  or  j)etition,  without  puldic  auction,  at 
certain  specified  rate^  and  for  certain  ])eriods.  This  act 
was  passed  on  22d  July,  1837,  to  continue  until  1st  Sep- 
tember, 1839.  It  was  allowed  to  expire,  but  by  3  Yict.  c.  5, 
])assed  2d  September,  1H30,  it  was  revived  and  continued  for 
two  years  longer,  namely,  to  the  2d  September,  1841.  By 
3  Yict.  c.  77,  8.  1,  it  is  enacted  that  no  person  shall  cut,  fell, 
haul,  remove  or  destroy  any  white,  yellow  or  red  pine,  &c., 
or  wood  of  any  other  description  standing  or  being  on  any 
part  of  the  ungranted  Crown  lands,  without  license  first  had 
and  obtained  from  the  Lieutenant  Governor  or  Commander 
in  chief  for  the  time  being,  or  without  right  derived  from  the 
Crown  so  to  do,  under  certain  penalties.  This  act  was  to  be 
in  force  until  April,  1850.  It  was  allowed  to  expire,  but  by 
14  Yict.  c.  29,  passed  3d  April,  1851,  it  was  revived  and  con- 
tinued to  the  1st  April,  18G0.  By  the  7  Yict.  c.  35,  s.  1,  the 
Lieutenant  Governor,  l)y  and  with  the  advice  and  consent  of 
the  Executive  Council,  was  authorised  to  grant  licenses  for 
cutting  and  hauling  timber,  logs,  &c.,  on  Crown  land,  by 
])rivate  sale  or  petition.  This  Act  was  passed  loth  April 
1844,  to  be  in  force  from  1st  May,  1846. 


1852. 

Beckwith 

(wainst 
MThklim. 


Seeing  during  the  whole  time  when  these  several  acts  were 
in  operation,  licenses  to  cut  trees  on  Crown  land  had  been 
issued  in  one  and  the  same  form,  namely,  under  the  hand 
and  official  seal  of  the  Lieutenant  Governor,  licenses  too  for 


>12  CASES  IN  TRINITY  TERM 

1862.  which  a  consideration  is  paid  to  the  Government,  that  no 
_,  — —      such  license,  so  far  as  we  can  ascertain,  has  been  in  the  name 

<^t'fu<  of  the  Sovereign,  or  issued  under  the  great  seal,  we  must 
consider  the  invariable  practice  has  been  recognized  and 
sanctioned  by  the  Court  and  the  Legislature.  It  is  remark- 
able too  that  the  act  3  Vict.  c.  77,  after  mentioning  the 
license  of  the  Lieutenant  Governor,  adds  the  words,  "  or 
right  derived  from  the  Crown,"  as  if  it  were  intended  not  to 
preclude  other  modes  of  authorizing  the  cutting  of  trees  on 
Crown  land,  while  it  sanctions  the  ordinary  form  of  license 
by  the  Lieutenant  Governor. 

We  are  therefore  justified  in  concluding  that  the  plaintiff 
did  under  the  license  in  this  case,  derive  a  legal  right  to  cut 
and  take  away  trees  from  the  land  therein  specified,  which 
right  having  been  rendered  almost  valueless  by  the  unautho- 
rised and  illegal  acts  of  the  defendant,  the  plaintiff  is  en- 
titled to  recover  damages  for  the  injury  thus  sustained.  The 
verdict  therefore  ought  not  to  be  disturbed,  and  this  rule 
must  be  discharged. 

Rule  discharged. 


GILBERT  against  SAYRE— In  Error. 

The  rule  to  the  plaintiff  in  error,  to  assign  errors  is  a  four  day  rule— 
the  English  practice  not  having  been  altered  by  rule  of  this  Court 

If  judgment  is  affirmed  after  error  assigned,  the  defendant  in  orro 
is  entitled  to  double  costs,  under  the  statute  33  Car.  2,  c.  2,  s.  10. 

Quwre,  whether    the    defendant  is  entitled  to    such  costs  where  tJ 
writ  of  error  is  non  prossed. 

A  plaintiff  in  error  not  having  assigned  errors  the  defendant  af 
the  lapse  of  nearly  nine  years,  issued  and  served  on  the  plaintiff 
error  a  scire    facias    qu.  executionem    non,  and  a  rule  to  asf 
errors.     The  plaintiff  not  having   assigned  errors,   the  defend 
signed  judgment  on  the  scire  facias.     The  Court  refused   to 
aside  this  judgment  after  the  expiration  of  a  term,  but  grant 
rule  to  shew  cause  why  the  plaintiff  in  error  should  not  be  aU« 
to  assign  errors  in  bar  of  judgment  of  non  pros. 

On  the  first  day  of  this  term  D.  S.  Kerr,  on  beha 
the  plaintiff  in  error,  moved  for  a  rule  calling  on  the  d 
dant  to  shew  cause  why  a  judgment  signed  in  this  car 
the  return  of  a  writ  of  scire  facias  quare  executioner 
should  not  be  set  aside  for  irregularity,  or  why  the  plaii 
error  should  not  now  be  let  in  on  terms  to  assign  er 

A.  L.  Palmer  opposed  the  motion,  and  applied  for 
to  be  allowed  on  the  judgment,  and  for  an  order  to  tl 
to  tax  double  costs  under  the  statute  13  Car.  2,  c.  8, 
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The  facts  and  grounds  of  the  application  appear  in  the      1852. 
judgment  of  the  Court,  which  was  now  delivered  by  Gilbkbt 

against 

Carter,  C.  J.  A  rule  was  moved  for  on  behalf  of  the  Satbe. 
l^laintiff  in  error,  to  shew  cause  why  the  judgment  signed  on 
the  return  of  the  writ  of  scire  facias  quare  executionem  non 
should  not  be  set  aside  for  irregularity;  or  why  the  plaintiff 
should  not  now  be  let  in  on  terms  to  assign  errors  in  the 
record  and  proceedings  of  the  Court  below. 

This  was  the  case  of  a  writ  of  error  to  the  Inferior  Court 
of  Common  Pleas  for  the  County  of  Westmorland,  sued  out 
by  the  defendant  in  the  Inferior  Court  after  verdict  and 
judgment  by  the  plaintiff  below  in  a  summary  action,  a  bill 
of  exceptions  having  been  tendered  to  and  sealed  by  the  Judge- 
of  the  Inferior  Court.  The  trial  in  the  Inferior  Court  took 
place  nine  years  ago,  and  the  return  to  the  writ  of  error, 
setting  out  the  record  and  the  proceedings  in  that  Court,  was 
filed  on  24tli  June,  1843,  and  thence  the  case  seems  to  have 
been  quietly  left  to  slumber  until  December  last;  and  much, 
we  think,  on  looking  into  the  nature  of  the  action  and  the 
evidence  and  proceedings  at  the  trial,  is  it  to  be  regretted 
that  it  should  have  been  again  disturbed  after  so  long  a  rest, 
to  which  both  parties  seem  very  properly  and  prudently  to 
have  consigned  it. 

"We  find  however  that  the  plaintiff  in  error  not  having 
assigned  the  errors,  the  defendant  in  error  on  9th  December, 
1851,  sued  out  the  writ  of  scire  facias  quare  executionem  non 
returnable  on  the  first  day  of  Hilary  tenn,  which  was  duly 
ser\'ed  and  returned,  that  he  also  took  out,  as  Mr.  Gilbert 
states  in  his  affidavit,  and  ser\'ed  a  four  day  rule  calling  on  the 
plaintiff  in  error  to  assign  errors,  and  the  plaintiff  in  error  not 
having  assigned  errors  the  defendant  in  error  on  the  8th 
March  last  signed  judgment  on  the  scire  facias.  Now  although 
no  blame  can  be  imputed  to  the  plaintiff  in  error,  under  the 
circumstances,  for  not  assigning  errors  until  required  to  do  so 
by  some  step  on  the  opposite  side,  he  should  not  have  neg- 
lected the  warning  given  him  by  the  scire  facias  and  rule 
thereon.  The  irregularity  he  complains  of  however  is,  that 
the  rule  should  have  been,  not  a  four  day  rule  according  to 
the  English  praxstice,  but  a  twenty  day  rule  in  analogy  to  the 
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1852.      rule  to  plead  and  other  similar  rules  in  this  Court;  but  in  all 
Gilbert     ^^^^^  cases  where  we  have  deviated  from  the  practice  as 

againtt      existing  in  the  Courts  at  "Westminster  when  this  Court  was 
Satrk. 

established,  general  rules  have  been  made  on  the  subject, 

and  although  we  quite  agree  that  the  four  day  rule    is   in 
this  country  inconveniently  short  for  the  assignment  of  errors, 
still  as  no  rule  has  been  made  by  this  Court  to  enlarge  that 
time,  it  appears  to  us  the  four  day  rule  was  correct.     A 
similar  rule  has  always  been  acted  on  in  cases  of  judgment. 
If  the  plaintiff  in  error  had  wished  to  object  to  it,  or  desired 
further  time,  he  should  have  made  his  application  at  once  or 
at  least  not  have  suffered  the  whole  Easter  term  to  pass 
over  after  judgment  was  signed,  before  coming  to  this  Court 
for  relief.    We  feel  therefore  compelled  to  refuse  the  rule  for 
setting  aside  the  judgment  on  the  scire  facias.     This  how- 
ever only  entitled  the  defendant  in  error  to  execution  for  the 
amount  of  the  judgment  in  the  Court  below.     To  recover 
costs  in  error  it  is  necessary  for  him  to  obtain  judgment  of 
affirmance  or  to  non  pros,  the  writ  of  error,  and  the  defen- 
dant in  error  is  now  proceeding  to  obtain  judgment  of  non 
pros.,  and  has  applied  to  the  Court  to  allow  interest  on  the 
judgment,  and  to  direct  the  clerk  to  tax  double  costs  under 
the  statute  13  Car.  2,  stat.  2,  c.  2,  s.  10,  which  enacts  that 
"  if  the  judgment  be  affirmed  after  verdict,  the  plaintiff  shall 
pay  to  the  defendant  in  error  his  double  costs."     As  judg- 
ment of  non  pros,  however  has  not  yet  been  signed,  bu 
stayed  in  consequence  of  these  applications  to  the  Cour^ 
we  thing  it  right  to  grant  a   rule   to   shew   cause  why  th 
plaintiff  in  error  should  not  now  be  allowed  to  assign  erro 
on  the  record,  if  this  can  be  done,  in  bar  of  judgment  of  n 
pros.    This  rule  can  however  only  be  granted  on  the  terms 
paying  the  costs  occasioned  by  the  neglect  to  assign  err 
before  the  expiration  of  the  rule  taken  out  and  served  on  A 
16th  last,  and  the  defendant  may,  if  he  desires,  shew  a 
against  it  during  the  present  term.     If  errors  are  assig 
and  the  judgment  is  affirmed,  it  seems  clear  the  defenda' 
error  will  be  entitled  to  his  double  costs.    We  are  not 
sure  whether  a  judgment  of  non  pros,  will  under  the  ter 
the  statute  of  Car.  2,  have  the  same  effect ;   but  wf 
satisfy  ourselves  on  that  point  in  due  time.    The  ca 
action  was  not  such  as  to  entitle  the  defendant  in  ei 
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interest  on  the  judgment.    We  do  not  find  from  the  proceed-      1852. 
ings  below  indeed  tliat  he  ever  paid  any  thing  on  the  guaran-      qilbibt 
toe  given  to  the  plaintiff  in  error.    We  are  not,  we  must  con-      against 
fess,  very  familiar  with  proceedings  in  error,  which  have  been 
very  rare  in  this  Province,  and  we  must  leave  the  plaintiff  in 
error  to  judge  for  himself  as  to  any  prospect  of  l)enefit  to  him 
upon  the  rule  now  offered.    We  need  not  remind  him  that  the 
costs  of  the  proceeding  to  which  he  has  resorted,  are  out  of 
all  proportion  to  the  matter  in  contest,  and  if  he  has  reason 
to  complain  of  error  in  the  proceedings  in  the  Court  below, 
and  fail  in  this  Court,  it  will  be  the  consequence  of  his  own 
inattention.     When  the  defendant  in  error  awoke  from  his 
slumbers,  he  also  should  have  aroused  himself. 

Eule  to  set  aside  the  judgment  refused;  rule  nisi  to  allow 
plaintiff  to  assign  errors  granted,  on  payment  of  costs. 


BROWX  against  MARY  TREXHOLM, 

CALDWELL  against  BROAMs^  and 

In  the*  matter  of  a  cause  in  the  Inferior  Court  of  Common 

Pleas  of 

BROWN  against  RUFUS  TRENIIOLil. 

Where    the    same    rule  is  to    be  moved    for  in  several  causes,  the 
motion  mny  be  made  on  a  sin^^le  affidavit  entitled  in  all  the  causes. 

A.  L.  Palmer  moved  to  discharge  Brown,  the  party  in  the 
above  actions,  out  of  custody  in  those  several  suits,  under 
the  provisions  of  the  insolvent  debtors'  act  13  Vict.  c.  31. 
The  affidavits  were  entitled  in  the  several  causes  above  stated. 

A.  R.  Wetmore  contra,  objected  that  the  affidavits  were 
improperly  entitled:  that  there  should  have  been  a  separate 
affidavit  in  each. 

Parker,  J.  referred  to  the  case  of  Barrack  v.  Newton  (a), 
as  an  authority  for  joining  several  causes  in  the  same  affi- 
davit, and  said  it  was  a  very  convenient  practice,  and  had 
been  acted  on  by  him  several  times. 

The  motion  then  proceeded  on  the  merits,  and  the  party 
was  discharged. 

(a)  1  Q.  B.  525. 


CASES  IN  TRINITY  TERM 
EX  PASTE  IKVINE. 

A  Judge  in  vacation  has  no  authority  to  make  an  order  to  shew 
cause  in  term  why  a  certiorari  should  not  issue  to  remove  pro- 
ceedings under  the  act  13  Vict.  c.  53.  s.  29. 

After  the  rule  nisi  for  a  certiorari  in  this  case  had  been 
discharged  (a),  a  Judge's  order  had  been  made  in  vacation 
calling  on  the  plaintiff  in  the  suit  before  the  Justices,  to  shew 
cause  at  this  term  why  a  certiorari  should  not  issue  to  remove 
the  proceedings. 

Allen  now  moved  to  rescind  that  order,  on  the  ground  that 
a  Judge  at  Chambers  had  no  jurisdiction,  it  being  expressly 
limited  to  the  whole  Court  by  the  act  13  Vict.  c.  53,  s.  30, 
which  enacted  "  That  if  the  tenant  should  cgnsider  himself 
aggrieved  by  the  judgment  of  such  Justices,  it  shall  be  law- 
ful for  the  Supreme  Court  in  term  time,  on  the  application 
of  such  tenant,  and  upon  suflficient  cause  shewn  therefor  by 
affidavit,  to  award  a  certiorari  for  the  removal  of  such 
proceedings  before  such  Court,  and  upon  the  return  of 
such  proceedings  such  Court  shall  examine  into  the  mat- 
ter," &c.  3  Chit.  Gen.  Pr.  24,  and  Smeeton  v.  Collier  (ft), 
were  cited. 

Fisher  contra,  contended  that  the  act  of  a  Judge  was  the 
act  of  the  Court  itself.  The  Judge  acted  as  the  delegate  of 
the  Court. 

Per  Curiam.  The  application  must  be  made  in  term  by 
the  express  words  of  the  act. 

Rule  absolue  for  setting  aside  the  Judge's  orde 
without  costs. 

(o)  See  ante,  p.  472.  (5)  1  Exch.  R.  457. 


CALDWELL  against  BADGER. 

The  plaintiff*s  attorney  is  not  liable  to  the  sheriff  for  ponndag 
an  execution,  unless  he  receives  the  amount  from  the  defen« 
though  the  defendant  has  escaped  from  the  limits,  and  his  bai 
paid  the  debt  and  costs  to  the  attorney. 

G.  W.  Ritchie  moved  for  an  order  for  the  plaii 
attorney  to  pay  to  the  sheriff  of  Carleton  poundage  o 
ca.  sa.  in  this  case.    The  defendant  had  been  arreste 
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escaped  from  the  limits,  and  the  debt  and  costs  had  been  paid 
by  his  bail. 

He  contended  that  this  ca^e  differed  from  Kavanah  v.  Phe- 
lon  (a),  because  here  the  debt  had  been  ]»aid  by  reason  of 
the  caption,  and  if  the  attorney  could  liavo  received  the  fees 
from  the  defendant,  he  was  liable  to  the  sheriff,  who  ought 
not  to  ])e  deprived  of  his  fees  l)y  any  settlement  between  the 
parties. 

Carter,  C.  J.  The  words  of  the  ordinance  under  which 
sheriffs  are  entitled  to  poundage,  are  ''  levying,  receiving  and 
paying  all  monies  on  execution "  (b).  You  cannot  claim 
under  that  because  no  money  has  been  levied.  Then  as  to 
the  liability  of  the  attorney:  not  having  received  the  pound- 
age, he  cannot'  be  liable  for  it  to  the  sheriff. 
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Caldwell 

against 

Badger. 


Per  Curiam. 


Rule  refused  (c). 


(a)  1  K*»rr.  472.  (h)  Soe  Allen's  Rules,  Append.,  v. 

(c)  See  Roberts  v.  Watson.  3  Kerr.  414 


END  OF  TRINITY  TERM. 


CASES 

ARGUED  AND  DETERMINED  1852. 


IN  THE 


SUPREME  COURT  OF  NEW  BRUNSWICK 


IN 


MICHAELMAS  TERM, 

IN  m  imm  year  of  ihe  reigh  of  yictoria. 


EX   PARTE   IRVINE.  Tuesday, 

lith  October. 
Au   application   for  a   certiorari   was  refused,   where   three   former 

applications  had  failed,  twice  in  consequence  of  a  defect  in  the 

jurat  of  the  alHdavit,  and  once  in  consequence  of  the  rule  haying 

been  improperly  ;?rantod  by  a  Judge  at  Chambers. 

SembU,  that  the  act  13  Vict.  c.  53.  s.  29,  does  not  apply  to  a  tenancy 

at  will. 

Fisher  renewed  the  api)lication  for  a  certiorari  to  remove 
the  proceedings  in  this  case  (a).  [Parker,  J.  I  think  you 
are  too  late:  this  is  the  fourth  application.]  The  former 
applications  failed  in  consequence  of  technical  defects  in  the 
affidavit,  and  where  that  is  the  case,  a  second  application 
may  he  made.  The  rule  only  applies  where  there  has 
already  been  a  decision  on  the  merits.  Regina  v.  The  Man- 
chester and  Leeds  Railway  Com])any  (h).  In  the  Queen  v. 
The  Justices  of  York  (c),  where  the  application  failed  in  con- 
sequence of  the  affidavit  being  defectively  entitled,  a  second 
application  was  allowed  on  an  amended  affidavit.  The  same 
practice  was  allowed  in  Ex  parte  Bustin  (rf). 

Carter,  C.  J.  I  do  not  think  we  can  hear  this  applica- 
tion. It  is  the  fourth  time  it  has  been  before  us,  and  if  we 
were  to  entertain  it,  I  cannot  see  where  the  limit  is  to  be. 

Parker,  J.  If  you  had  brought  your  case  properly  be- 
fore the  Court,  I  think  you  would  have  prevailed,  as  I  doubt 
whether  the  act  under  which  the  proceedings  were  taken 
applies  to  a  tenancy  at  will;  but  none  of  the  authorities  you 
have  cited  shew  that  a  party  can  be  heard  after  a  second 
defective  application. 

Per  Curiam.  Rule  refused. 

(a)  See  ante,  pp.  472,  510.  (6)  8  A.  &  B.  413. 

(o)  ABte,  vol.  1,  p.  90.  (d)  Ante,  p.  211. 
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occasion  for  the  plaintiff  to  prepare  a  brief,  and  that  there       1862. 
was  nothing  in  the  ordinance  of  fees  to  justify  the  charge     wi^^ 
for  the  attendance  of  counsel.  Me"^"****^ 

D.  S.  Kerr  contra  ,contended  that  the  object  of  the  rule 
of  Court  (a)  requiring  thirty  days  notice  to  be  given  of  an 
intended  motion  for  a  new  trial  of  a  cause  tried  at  the  Sit- 
tings, was  to  enable  the  opposite  party  to  prepare  to  shew 
cause  during  the  term,  and  therefore  the  charge  for  the 
brief  was  correct,  though  in  causes  tried  at  the  circuit,  where 
no  notice  of  motion  was  given,  the  rule  might  be  different. 
It  was  necessary  for  the  counsel  to  attend  the  motion  in  order 
to  know  upon  what  grounds  a  rule,  if  granted,  was  obtained. 
If  such  attendance  was  not  necessarj',  why  should  notice  of 
the  motion  be  given? 

Carter,  C.  J.  On  consideration,  and  looking  at  the  ordi- 
nance of  fees,  I  think  all  that  can  be  allowed  is  the  six  shil- 
lings and  eightpence  to  the  counsel.  That  may  be  spelt  out 
of  the  words  of  the  ordinance,  **  Assisting  on  demurrer  or 
other  special  proceedings "  (/>),  and  I  think  ought  to  be 
charged  in  all  cases. 

Parker,  J.  I  think  counsel  ought  to  attend  in  all  cases 
of  motions  for  new  trials,  and  I  wish  we  would  tax  a  fee  for 
it.  The  charge  of  six  shillings  and  eightpence  may  be  al- 
lowed without  violating  any  rule. 

Street,  J.  I  quite  agree  that  the  attendance  of  counsel 
in  all  cases,  as  well  those  tried  at  the  circuit  as  at  the  sit- 
tings, is  a  proper  charge,  but  beyond  that  we  cannot  go. 
There  is  no  ground  for  allowing  the  charge  for  a  brief:  it 
cannot  be  made  use  of  until  the  rule  is  granted. 

WiLMOT,  J.,  concurred. 

Rule  to  review  the  taxation, 
(o)  AJIcd's  Rules,  33.  (b)  AHcn's  Rules,  Append.,  iv. 
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STERLING  against  JONES. 

A  Justice  of  the  Peace  may  grant  replevin  for  cattle  impounded  fo 
breach  of  the  regulations  of  the  Justices  in  Sessions,  made  undo; 
the  act  13  Vict.  c.  30,  it  being  in  the  nature  of  a  distress  damage 
feasant. 

A  Justice  has  jurisdiction  though  the  value  of  the  cattle  impounde< 
exceeds  £5,  if  the  amount  required  to  obtain  their  release  doei 
not  exceed  that  sum. 

A  field  driver  appointed  under  the  act  to  impound  cattle  going  a 
large  contrary  to  the  regulations,  can  only  take  them  while  a 
large  in  the  parish  for  which  he  is  appointed.  The  place  of  taking 
is  a  question  for  the  Justices*  decision,  and  unless  it  is  clearlj 
against  evidence  the  superior  Court  will  not  interfere. 

The  action  of  replevin  is  not  within  the  act  13  Vict.  c.  30,  s.  15 
which  requires  a  month's  notice  before  an  action  is  brought  againsi 
any  person  for  anything  done  in  pursuance  of  the  act. 

This  was  an  application  for  a  certiorari  to  remove  pro- 
ceedings in  replevin  before  a  Justice  of  the  Peace  of  the 
county  of  Westmorland,  under  the  Act  of  Assembly,  13  Vict. 
c.  30,  8.  8. 

The  Justices  in  General  Sessions  for  the  County  of  West- 
morland had  made  regulations  in  pursuance  of  that  Act,  that 
gates  should  be    placed    across   the    road    upon  the  Gireai 
Marsh  in  the  parishes  of  Sackville  and  Westmorland;  that 
the  Marsh  should  not  be  pastured  or  grazed;  that  any  cattl 
found  going  at  large  thereon,  should  be  liable  to  be  in: 
pounded;  and  that  it  should  be  lawful  for  any  field  driver  i 
drive  them  to  any  pound  in  the  parish,  where  the  oflfen 
should  be  committed,  and  that  the  pound  keeper  shov 
detain  them  till  certain  fees  were  paid.    The  defendant  ^ 
a  field  driver  for  the  parish  of  Westmorland,  and  impoun 
in  that  parish  nine  cattle  belonging  to  the  plaintiff,  as  h 
upon  the  marsh  contrary  to  the  regulations  of  the  Sess' 
There  was  slight  evidence  that  part  of  the  cattle  were  ii 
parish  of  Westmorland  at  the  time  they  were  taken,  br 
weight  of  the  evidence  shewed  that  they  were  all  i 
parish  of  Sackville,  on  marsh  belonging  to  one  Cha 
by  whose  direction  the  defendant  impounded  them, 
not  appear  how  the  cattle  came  on  the  marsh,  but 
proved  that  before  and  at  the  time  they  were  taken, 
the  gates  authorized  to  be  placed  across  the  road  a 
of  the  fence  of  Chapman's  marsh  were  down.    The 
replevied  the  cattle,  and  on  the  trial  the  Justice  dec' 
they  were  illegally  impounded,  and  gave  judgmen 
plaintiff.    An  application  for  a  certiorari  was  nut 
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Justice  Parker,  who,  after  hearing  the  parties,  refused  the      1852. 
order,  giving  the  defendant  leave  to  apply  to  the  Court.         Sterling 

A.  L.  Palmer  now  moved  on  the  following  grounds.  Jones. 
1.  That  replevin  would  not  lie,  this  being  a  distress  by  a 
public  officer  for  penalties,  and  the  cattle  being  in  custody  of 
the  law.  2.  That  if  replevin  would  lie,  it  could  only  be  in 
a  Court  of  Record,  and  that  a  Justice  of  the  Peace  had  no 
jurisdiction  under  the  Act  13  Vict.  c.  30,  except  where  cattle 
are  impounded  damage  feasant  by  the  o\vner  of  the  land.  3. 
That  the  judgment  of  the  Justice  was  wrong  on  the  merits. 
4.  That  the  defendant  was  entitled  to  a  month's  notice  of 
action  xmder  the  act  13  Vict.  c.  30,  s.  15.  The  following 
authorities  were  referred  to.  Dwarris  on  Stat.  750,  7  Com. 
Dig.  "  Replevin  "  (D). 

Parker,  J.  stated  his  reasons  for  refusing  the  certiorari, 
as  follows.  There  was  no  doubt  the  cattle  were  the  plain- 
tiff's and  were  impounded  by  the  defendant,  and  if  the 
replevin  had  issued  out  of  a  Court  of  Record,  the  defen- 
dant would  have  had  to  justify  by  avowry,  in  which  he  would 
refer  to  the  Act  of  Assembly,  set  out  the  rules  and  regula- 
tions of  the  Sessions  made  thereunder,  his  own  appointment 
as  field  driver  for  the  parish  of  Westmorland,  and  allege  that 
the  cattle  were  found  by  him  at  large,  contrary  to  the  regu- 
lations of  the  Sessions,  in  a  part  of  the  marsh  within  the  par- 
ish of  Westmorland  when  he  distrained  them  and  took  them 
to  pound  in  that  parish.  The  plaintiff  to  this  avowry  would 
have  pleaded  in  bar:  1.  That  the  defendant  was  not  a  duly 
appointed  field  driver.  2.  That  the  cattle  were  not  taken 
running  at  large  on  the  marsh  in  the  parish  of  Westmor- 
land. 3.  That  they  came  upon  the  marsh  through  defect 
of  fences.  The  defendant  would  take  issue  on  the  two  first 
pleas  and  would  reply  to  the  third,  (in  order  to  raise  the 
question),  that  the  cattle  were  trespassing  before  they  came 
through  the  broken  fence  or  open  gate,  or  perhaps  he  would 
demur  to  the  plea  on  the  ground  that  the  plaintiff  did  not 
aver  that  the  cattle  were  lawfully  at  the  place  whence  they 
entered  the  marsh.  Having  settled  what  the  pleadings  would 
be  in  a  Court  of  Record,  the  first  question  to  consider  in  this 
eue^  was  whether  replevin  was  the  proper  remedy.  I 
thought,  although  not  the  only  remedy,  it  was  an  appropriate 
one.    There  were  two  kinds  of  distresses,  one  in  the  nature 
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1852.      of  an  execution,  where  perhaps  the  defendant  would  be  right 
'      ;^,      in  saying  replevin  would  not  lie,  at  least,  not  universally, 
a{;ainst      for  it  comes  after  an  adjudication:  the  other  in  the  nature 
of  a  pledge,  where  replevin  was  the  best  and  most  appropriate 
method  of  testing  the  legality  of  the  distress.    Distress  dam- 
age feasant,  (which  I  consider  this  was  substantially),  and 
impounding  in  order  to  obtain  satisfaction  for  the  damage, 
was  by  the  custom  of  the  Realm,  part  of  the  common  law  of 
England.     Replevin  also  lay  for  such  distress  by  the  com- 
mon law,  by  writ,  though  the  recovery  and  effectual  remedy 
by  plaintiff,  was  given  by  the  statute  of  Marlebridge.     Gil- 
bert on  Distress  21,  Bradley  on  Distress  135.     That  reple- 
vin was  the  best  remedy  for  all  parties,  as  the  plaintiff  got 
back  his  property  until  the  question  of  legality  was  tried, 
having  given  security  to  return  it  if  the  distress  proved  t(v 
have  been  lawfully  made.     Then  supposing  replevin  to  lie, 
was  this  a  case  in  which  a  Justice  of  the  Peace  could  issue 
replevin?    The  Act  of  Assembly  50  Geo.  3,  c.  21,  s.  25  &  26, 
gave  power  to  a  Justice  of  the  Peace  to  grant  replevin  in 
cases  of  alleged  trespass  committed  by  horses,  cattle,  &c., 
M'here  the  damages  did  not  exceed  forty  shillings.     These 
sections  were   repealed   by   the    1  Wm.  4,  c.  9,  which  sub- 
stantially re-enacted  the  same  provisions  and  provided  for 
a  replevin  bond.     This   Act  was   repealed  by  the  13  Vict. 
c.  30,  s.  1,  and  provisions  on  the  subject  made  by  the  Sth 
section,  under  which  the  proceedings  in  this  case  were  taken. 
Seeing  replevin  to  be  a  proper  remedy,  and  the  reason  for 
the  Justices^  jurisdiction  quite  as  applicable  to  this  as  to  any 
other  case,  I  could  see  nothing  to  restrain  the  exercise  of 
that  jurisdiction  to  cattle  on  the  Great  Marsh  of  Westmor- 
land.    The  words  were  very  general:    "In  all  cases  where 
it  may  become  necessar}-,  any  Justice  of  the  Peace   may 
"  grant  a  replevin,"  &c.    In  the  schedule  a  form  was  given; 
but  if  it  were  necessary  to  vary  a  little  to  suit  this  case,  1 
thought  the  form  might  easily  be  adapted  to  it,  and  properly 
so.    But  I  agreed  the  jurisdiction  was  limited  to  £5,  and  if 
the  value  of  the  cattle  was  the  criterion,  the  nine  cattle  here 
exceeded  it,  and  the  remedy  could  seldom  be  resorted  to;  but 
I  thought  the  criterion  was  the  amount  required  to  be  paid 
to  obtain  the  release  of  the  cattle  from  pound.  Here  the  fine 
was  three  shilling  each,  and  if  the  pound  keeper^s  fee  were 
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added,  it  would  not  make  the  whole  over  £5.  As  an  objee-  1852 
tion  to  this,  it  might  be  said  the  Act  provided  fctr  a  return  of  sterling 
the  cattle,  and  that  was  part  of  the  condition  of  the  replevin  against 
bond  (a),  and  £5  was  not  a  sufficient  security  for  the  re- 
turn of  nine  cattle;  but  though  by  judgment  the  return 
was  made  irreplevisable,  yet  there  was  not  a  final  condemna- 
tion of  the  beasts  distrained:  they  were  still  to  be  considered 
as  pledges  in  the  hands  of  the  avowant,  and  therefore 
liable  to  redemption  on  payment  or  satisfaction  of  that  rent 
or  damages  for  which  they  were  taken.  Gilbert  on  Distress 
83,  Dyer  280  b.  It  appeared  to  me  that  the  Justice  had 
jurisdiction;  that  the  replevin  was  legally  issued,  and  the 
case  i)roj)erly  before  the  Justice  for  adjudication.  I  then 
considered  the  issues  to  which  the  evidence  was  to  be  applied. 
1.  As  to  the  defendant's  being  a  field  driver.  This  was  not 
controverted  before  the  Justice.  2.  As  to  the  place  of  taking. 
I  thought  it  clear  the  defendant  as  a  field  driver  for  the 
parish  of  Westmorland,  could  only  take  cattle  while  at  large 
on  that  part  of  the  Great  Marsh,  lying  in  that  parish, 
Blatcher  v.  Kemp(Z/);  and  furthermore  they  could  not  be 
im])ounded  in  the  pa^i^3h  of  Westmorland,  unkiss  tlie  oiFence 
was  committed  in  that  parish;  such  was  the  order  of  Sessions. 
This  was  clearly  a  question  for  the  Justice  on  tlie  evidence, 
and  on  which  he  had  decided,  and  unless  it  was  quite  clear  he 
had  decided  without  evidence  or  against  evidence,  no  superior 
Court  would  interfere  with  his  decision.  That  on  this  point 
his  judgment  might  be  supi)orted.  As  to  the  third  issue, 
whether  one  of  law  or  fact,  there  was  scarcely  enough  before 
me  to  decide  on.  Taking  the  general  course  of  our  legisla- 
tion on  this  point,  the  rules  of  Sessions,  and  the  duty  and 
penalties  im])Osed  on  a  field  driver,  I  could  hardly  conceive 
it  was  intended  he  should  distrain  and  impound  if  the  marsh 
was  not  under  lawful  fence;  and  it  seemed  very  clear  to  me 
the  cattle  did  not  enter  by  breaking  or  overleaping  the  fence, 
but  through  the  defect  of  the  enclosure,  and  the  evidence 
could  hardly  be  said  to  shew  whether  the  cattle  were  lawfully 
or  unla^-f  ully  using  the  place,  whence  they  entered  the  marsh. 
If  they  were  lawfully  there,  I  much  doubted  whether  their 
passing  from  it  through  an  open  gate  or  a  broken  fence 
would  subject  them  to  be  impounded.    I  thought  that  the 

(a)  See  Form  (O).  (6)  1  H.  Bla.  15.  note. 
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1852.  owner  or  field  driver  should  have  driven  them  off  and  closed 

the  gate  or  repaired  the  fence,  and  then  if  they  broke  through 

^in^^  they  might  be  liable  to  be  impounded.    It  was  not  necessary^ 
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nor  did  I  wfsh  to  express  any  positive  opinion  on  this  pointy 
or  on  whom  the  burden  of  proof  would  lie  if  the  case  turned 
on  it.  The  last  objection  was  that  this  action  could  not  be 
brought  against  the  defendant  without  a  month's  notice, 
under  the  Act  13  Vict.  c.  13,  s.  15,  Art.  1.  In  Fletcher  v. 
Wilkins  (a)  it  was  held  that  the  action  of  replevin  was  not 
within  the  statute  24  Geo.  2,  c.  44,  for  the  protection  of  con- 
stables; and  I  thought  the  reason  of  that  case  equally  appli- 
cable to  the  present.  For  these  reasons  I  thought  the  certio- 
rari should  not  be  granted. 

Carter,  C.  J.     We  entirely  assent  to  the  opinion  given 
by  Mr.  Justice  Parker,  therefore  there  will  be  no  rule. 

(a)  G  East.  283. 
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ESTEY  against  BROWN. 

Where  the  defendant's  attorney  in  preparing  a  special  bail  piece  by  Thurtday, 
mistake  omitted  one  of  the  initial  letters  of  the  plaintiffs  nsLvae,  itrd  February . 
but  stated  the  name  correctly  in  the  notice  of  bail,  and  proceedings 
were  taken  against  the  bail,  the  Court  refused  to  set  aside  the 
recognizance  roll  on  account  of  the  variance  between  it  and  the 
bail  piece,  and  allowed  the  plaintiff  to  amend  the  bail  piece  by  in- 
serting the  initial  letter,  on  payment  of  costs — it  appearing  that 
the  bail  could  not  have  been  misled  by  the  mistake,  and  that  no 
injustice  would  be  done  by  the  amendment. 

Such  a  mistake  would  have  been  amendable  without  consent  of  the 
bail  before  the  act  14  Vict.  c.  20.  A  bail  piece  is  "  a  legal  pro- 
ceeding "  within  the  meaning  of  that  Act. 

SembJe,  That  the  bail  would  have  been  liable  on  the  recognizance 
without  amendment,  if  the  facts  had  been  properly  suggested  in 
the  recognizance  roll. 

This  was  a  motion  in  Michaelmas  term  last,  on  behalf  of 
the  bail  in  this  case,  to  set  aside  the  recognizance  roll  in 
consequence  of  a  variance  between  it  and  the  bail  piece, 
the  plaintiff^s  name  was  written  in  the  bail  piece  "  Thomas 
Estey,"  and  in  the  recognizance  roll  **  Thomas  S.  Estey." 
The  facts  are  fully  stated  in  the  judgment  of  the  Court. 

Ritchie  in  support  of  the  motion,  contended  that  the  bail 
piece  did  not  warrant  the  recognizance  roll,  and  to  hold  the 
bail  liable  would  be  to  make  a  new  contract  for  them  without 
their  consent,  and  to  impose  a  liability  on  them  which  they 
never  assumed.  They  were  bound  only  by  the  names  in 
the  bail  piece,  and  it  was  the  duty  of  the  plaintiff's  attorney 
when  he  received  the  notice  of  bail  to  search  and  see  that 
the  bail  piece  was  correct.    The   bail  piece  .could  not  be 
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1853.      amended    though    the  variation  in  the  names  was  a  mere 

jjjg^Y       mistake,  because  the  bail  never  assumed  any  obligation  in 

ofjairnft.      a  suit  of  Thomas  S.  Estev,  and  if  they  were  to  render  the 

Brown  " 

defendant  in  such  a  suit,  the  Court  would  discharge  him. 

O'Connor  v.  Moll  (a),  Bevan  v.  Jones  (b),  Tabrum  v.  Ten- 
ant (c),  were  cited. 

The  Attorney  General  contra,  contended  1st,  That  the  bail 
were  estopped  by  the  notice  of  bail  from  taking  advantage 
of  the  variance.  Tho3'  had  misled  the  plaintilT  and  ought 
not  to  benefit  by  their  own  wrong.  2d,  That  the  error  was 
amendal)le  either  at  common  law,  Chit.  Arch.  (8th  ed.)  740, 
1354,  Mann  v.  Calow  (d),  Christie  v.  Walker  (e),  or  under 
the  act  14  Yict.  c.  20;  that  such  amendment  would  make 
the  proceedings  correspond  with  the  intention  of  the  bail  and 
prevent  injustice  being  done  to  the  plaintitf,  and  could  be  no 
injury  to  the  bail,  l>ecause  they  knew  the  plaintilT  at  the  time 
they  entered  into  the  obligation. 

An  application  was  also  made  by  the  Attorney  General  to 
amend  the  bail  piece  by  inserting  the  initial  S.  in  the 
plaintiff's  name,  which  was  opposed  by  Ritchie  on  behalf  of 
the  bail. 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
This  is  an  application  on  behalf  of  the  plaintiff  to  amend  the 
bail  piece,  by  inserting  the  letter  S.  as  one  of  the  initials  of 
the  plaintiff's  name,  which  was,  by  the  mistake  of  the  de- 
fendant's attorney,  written  in  the  bail  piece  as  "  Thomas  Es- 
tey  "  instead  of  *'  Thomas  S.  Estey."  The  writ  was  issued 
at  the  suit  of  Thomas  S.  Estey,  and  the  defendant  was  ar- 
rested at  his  suit.  Joseph  Scammell,  one  of  the  special  liail, 
gave  a  bail  bond  to  the  sheriff  in  that  suit,  and  both  the 
special  bail  knew  wlien  they  put  in  bail,  that  it  was  in  an  ac- 
tion in  which  Thomas  S.  Estey  was  plaintiff.  Proceedings  on 
the  bail  bond  having  been  threatened  in  consequence  of 
some  delay  in  entering  special  bail,  the  defendant's  attorney 
filled  up  a  bail  piece  as  he  supposed  in  the  same  suit,  but  by 
a  mistake  or  oversight  omitted  to  insert  the  letter  S.  in  the 
plaintiff's  name.  All  parties  knew  in  what  action  bail  was 
to  be  entered,  and  it  was  to  relieve  the  bail  to  the  sheriff  from 

(a)  2  Kerr,  500.  (5)  4  B.  ft  C.  403. 

(o)  1  B.  &  P.  481.         id)  1  Taunt.  221.         (e)  1  Bing.  208. 
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their  immediate  liability  that  this  was  done.  It  does  not  1853. 
appear  whether  the  bail  piece  so  prepared  by  the  defendant's  estet 
attorney  was  taken  to  the  Judge  before  whom  the  reeogni-  offnn^t 
zance  was  entered  into,  by  the  attorney  or  the  bail  alone, 
Init  in  either  case  he  was  acting  as  agent  for  the  bail  as  well 
as  attorney  for  the  defendant.  Notice  of  j)utting  in  special 
bail  in  the  action  of  Thomas  E.  Estey  v.  William  (i.  Brown, 
was  then  given  to  the  jjlaintifT's  attorney.  There  was  no 
misunderstanding  on  either  side  as  to  the  action  in  which 
l^ail  had  been  entered.  Even  after  the  bail  were  fixed,  and 
an  action  was  commenced  against  them  on  the  recognizance 
at  the  suit  of  Thomas  S.  Estey,  they  complain  of  tlie  de- 
fendant having  loft  them  in  the  lurch.  Tliore  is  no  ])rotence 
whatever  for  saying  the  bail  had  been  in  any  way  deceived 
or  misled,  or  injured  by  the  omission  of  the  letter  S.  or  that 
any  lialnlity  is  tlirown  upon  them  which  i1»  was  not  their 
object  and  intention  to  assume.  The  mistake  was  made  by 
their  own  agent  and  by  themselves  in  entering  tlieir  acknow- 
ledgment on  that  bail  piece.  If  any  party  lias  reason  to 
complain  of  being  misled  or  deceived,  it  is  tlie  plaintiff. 
Had  the  notice  corresponded  with  the  bail  ])iece,  and  were 
the  mistake  as  important  as  is  now  contended  by  the  parties 
Vilio  either  made  it  or  acted  on  it,  the  plaintiff  might  have 
treated  the  proceeding  as  a  nullity,  and  have  had  recourse  to 
his  remedy  on  the  bail  boiul.  In  such  a  case,  the  bail  them- 
selves  would  have  had  to  apply  for  this  very  amendment  in 
order  to  relieve  themselves,  which  relief  could  only  have 
been  obtained  on  payment  of  costs.  Xow  however,  when 
any  remedy  on  the  bail  bond  is  gone,  and  the  defendant  is 
gone  too,  this  amendment  is  0])posed  by  the  bail,  on  the  i)re- 
tence  that  it  would  make  them  enter  into  a  new  contract 
without  their  assent.  Had  there  been  an  intention  to  de- 
ceive and  defraud  the  plaintiff  out  of  his  claim,  (which  we 
do  not  mean  to  insinuate  was  so  in  this  case)  no  better  plan 
could  have  been  contrived.  We  are  satisfied  that  the  mis- 
take here  was  unintentional  and  was  a  mere  clerical  error, 
which  without  reference  to  our  recent  Act  of  Assembly,  might 
have  been  amended  without  consent  of  the  baiL  This  con- 
cluBion  fairly,  arises  from  the  general  doctrines  of  many  cases 
cited  in  the  argument.  We  would  also  cite  the  case  of  Fag- 
get  V.  Van  Thiemen,  mentioned  in  2  Vin.  Abr.  362.    In  that 


680  CASES  IN  HILARY  TEEM 

1853.       case  "  it  was  moved  to  amend  the  entry  of  bail  in  the  filacer's 
Eg^y       book,  by  making  it  agreeable  to  the  instructions,  viz.:  in- 

^inst  suit  instead  of  ass'  [assault]  and  ordered  to  be  amended 
nisi.  And  in  the  recognizance  between  the  same  parties 
in  case,  it  was  moved  to  amend  it  and  make  it  in  assault 
agreeable  to  the  writ;  and  the  Court  ordered  the  same  ac- 
cordingly." It  will  be  remembered  that  in  the  old  form 
of  bail  piece  in  the  Common  Pleas  (a)  the  nature  of  the 
action  is  stated  thus:  "at  the  suit  of  C.  D.  for  £200,  upon 
promises,  returnable  in  three  weeks  of  Easter,"  and  the 
case  in  Viner  suggests  the  principle  on  which  the  amend- 
ment is  made,  viz.:  to  make  it  correspond  with  the  writ 
referred  to  in  the  bail  piece.    A.  B.  is  delivered  to  bail  on  a 

cepi  corpus  to at  the  suit  of  C.  D.,  and  the  sum  is  stated 

on  the  bail  piece.  What  is  the  cepi  corpus  referred  to  but 
that  returned  by  the  sheriff  on  the  writ,  and  where  is  the 
sum  taken  from  but  from  the  indorsement  on  the  writ?  It 
will  also  be  borne  in  mind  that  in  bailable  process,  the  copy 
of  process  is  supposed  to  be  delivered  to  the  persons  who 
become  bail  to  the  sheriff,  and  the  notice  at  the  foot  of  the 
copy  is  addressed  to  them,  not  to  the  defendant,  warning 
them  that  unless  special  bail  is  entered  within  30  days 
from  the  return  of  the  ^vrit,  the  bail  bond  will  become  for- 
feited. The  bail  below,  therefore  had  distinct  notice  of  the 
suit,  and  those  who  come  to  relieve  them  by  entering  special 
bail  (if  different  persons),  must  be  presumed  to  know  the 
parties  and  case  in  which  they  take  on  themselves  a  volun- 
tary responsibility.  In  the  case  before  us,  one  of  the  special 
bail  was  also  bail  to  the  sheriff,  nor  is  there  (as  we  have 
before  said)  the  slightest  pretence  that  either  he  or  the  other 
bail  were  in  any  manner  misled.  Beyond  this,  we  think 
this  is  an  amendment  within  the  provisions  of  the  late  act 
14  Vict.  c.  20,  which  authorizes  amendments  in  any  process, 
pleading,  or  other  legal  proceeding,  unless  it  shall  be  appar- 
ent that  manifest  injustice  to  the  other  party  would  be  the 
result  of  such  amendment.  We  think  a  bail  piece  is  a  legal 
proceeding  within  the  meaning  of  that  act.  Nor  can  we 
think  that  manifest  injustice  will  be  done  to  the  bail  by 
allowing  an  amendment  which  only  places  them  in  the  posi- 
tion they  intended  to  take,  and  thought  they  had  taken. 

(o)  1  SeHon.  140. 
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On  the  other  hand  we  think  injustice  would  be  done  to  the  1853. 
plaintiff,  if  he  were  deprived  of  the  benefit  of  the  bail  through  estet 
a  mistake  to  which  he  was  no  party,  and  which  was  shut  «<'«««»< 
out  from  him  by  an  unintentional  deception,  in  serving  a 
notice  of  special  bail  in  which  the  mistake  was  corrected. 
In  allowing  the  amendment  applied  for,  we  do  not  wish  to 
be  understood  in  deciding  that  the  bail  would  not  have  been 
liable  on  the  recognizance  in  its  present  form,  proper  sug- 
gestions and  averments  being  made  in  the  recognizance  roll 
and  proceedings  thereon,  according  to  the  very  truth  of  the 
matter;  though  perhaps  this  motion  to  amend  was  the  safer 
course.  The  order  of  the  Court  with  respect  to  the  two 
motions  in  this  case,  will  be,  that  the  amendment  of  the  bail 
piece  by  adding  the  letter  S.  to  the  plaintiff's  name,  be 
granted  upon  the  plaintiff  paying  the  costs  of  the  motion  to 
amend;  and  that  the  motion  to  set  aside  the  recognizance  roll 
be  dismissed  without  costs. 


DOE  against  DOBSOX  (a). 

Where  on  on  application  for  a  review  of  taxation  of  coats,  it  appear- 
ed that  the  bill  was  exorbitant,  and  the  items  disallowed  by  the 
Clerk,  with  triflinj:  exceptions,  illegally  charged,  the  attorney 
applying  for  the  review  waa  ordered  to  pay  the  costs  of  dismissing? 
the  motion. 

In  Michaelmas  term  last,  A.  L.  Palmer  on  behalf  of  the 
plaintiff  moved  for  a  review  of  taxation  of  costs,  on  the 
ground  of  the  improper  allowance  of  a  number  of  items 
in  the  bill.  The  facts  are  sufficiently  stated  in  the  judgment 
of  the  Court. 

A.  E.  Wetmore  opposed  the  motion. 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
This  was  an  application  on  behalf  of  the  plaintiff  for  a  review 
of  taxation.  The  action  was  trespass  for  mesne  profits,  in 
which  the  defendant  having  suffered  judgment  by  default, 
the  damages  were  assessed  under  a  writ  of  inquiry.  The 
original  bill  of  costs  brought  forward  by  Mr.  A.  L.  Palmer, 
the  plaintiff^s  attorney,  amounted  to  £63  lOs.  9d.    By  the 

(a)  The  publication  of  this  case  is  necessary  in  order  to  understand 
the  application  in  the  next  case— in  the  matter  of  A.  L.  Palmer. 
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1853.  disallowance  of  a  great  number  of  items,  and  the  reduction 
"J^jj"  of  others,  it  was  on  taxation  reduced  to  £24  17s.  These  two 
against  sums  are  nearly  in  the  ratio  of  3  to  1,  a  somewhat  st;artlincr 
disproportion,  which  shews  one  of  two  things,  either  that  the 
taxing  officer  must  have  been  outrageously  wrong  in  the 
exercise  of  his  duty,  or  that  the  plaintiff's  attorney  must 
have  been  outrageously  extortionate  in  his  attempt  to  obtain 
a  large  amount  to  which  he  is  not  entitled.  We  have 
required  a  report  from  the  Clerk  as  to  the  reasons  for  which 
he  disallowed  the  various  charges  in  this  most  extraordinary 
bill,  all  of  which,  except  as  regards  two  or  three  items  of 
very  small  amount,  are  entirely  obvious  and  satisfactory. 
There  are  two  or  three  small  items  which  may  be  doubtful, 
and  to  which,  under  different  circumstances,  we  might  have 
given  some  consideration.  One  small  item  in  this  monstrou> 
bill,  we  cannot  pass  over  without  notice.  It  is  a  charge  of 
2>.  6d.  to  the  Judge,  on  an  order  to  perfect  the  service  of 
the  writ.  Now  had  a  Judge's  order  been  necessary,  no 
instance  was  ever  known  of  such  a  fee  having  been  demanded 
or  received.  In  this  case,  however,  no  such  order  wa^ 
required,  as  the  service  was  personal.  This  being  so,  how 
Mr.  Palmer  can  deliberately  swear  that  all  the  business  and 
]>roceedings  charged  for  in  the  bill  of  costs,  were  actually 
performed  and  done  by  him,  and  that  the  same  were  all 
necessary  to  be  done,  is,  to  say  the  least,  rather  mysteriou.s. 
The  concoction  of  such  a  bill  can  only  be  explained  by  a 
system  which  might  be  adopted  by  a  person  who  w^ould  put 
down  every  charge  devisable  by  extreme  ingenuity,  in  the 
hope  that  in  the  mass  of  extortion,  some  few  fragments  might 
escape  detection. 

In  such  a  case,  the  unqualified  censure  of  the  Court,  may 
perhaps  fall  unheeded.  Failure  in  attaining  the  object, 
will  perha]>s  be  more  keenly  felt.  As  a  possible  check  on 
such  gross  attemi)ts  at  extortion  in  future,  we  order  that  this 
a])plication  be  dismissed  and  that  the  costs  thereof  be  paid 
by  the  plaintiff's  attorney. 

Rule  accordingly. 
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IX  THE  MATTER  OF  A.  L.  PALMER.  

An  application  to  strike  an  Attorney  off  the  Roll  for  misconduct,  Thursday^ 
must  be  founded  on  an  at&davit  adduced  on  the  motion.  lith  February 

It  is  not  sufficient  that  the  misconduct  of  the  Attorney  has  been 
brou,rht  to  the  notice  of  the  Court  in  a  previous  case,  and  that  the 
censures  of  the  Court  in  that  case  are  made  the  foundation  of  the 
motion. 

On  a  former  day  in  this  term,  the  Attorney  General  moved 
for  a  rule  calling  of  Mr.  Palmer  to  shew  cause  why  he  should 
not  he  disbarred,  and  his  name  struck  off  the  roll  of  Attor- 
nies.  The  grounds  of  the  motion  are  stated  in  the  judgment 
of  the  Court.  Stephens  v.  Hill  (a),  and  In  re  Minchin  (&), 
were  referred  to. 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
A  motion  was  made  on  Monday  last  by  the  Attorney  General, 
for  a  rule  calling  on  Mr.  Acalus  L.  Palmer,  a  Barrister,  and 
one  of  the  Attomies  of  this  Court,  to  shew  cause  why  he 
should  not  be  disbarred  and  his  name  struck  off  the  Roll  of 
Attomie.*;. 

This  motion  was  founded  on  a  resolution  of  the  Barrister^s 
Society,  which  was  read  by  ^Ir.  Attorney  General,  and  is  as 
follows: 

At  a  meeting  of  the  memliers  of  the  Barrister's  Society,  held  at  the 
Law  Library  on  the  5th  instant,  the  following  resolution  was 
passed:  "Whereas  in  the  judgment  delivered  by  the  Supreme  Court 
at  this  present  Term  in  the  case  of  Doe  v.  Dobson  Tc),  censures  of 
the  severest  character  were  passed  upon  Mr.  Palmer,  an  Attorney 
and  practitioner  of  this  Court,  the  charges  embraced  in  which  cen- 
sure, Mr.  Palmer  declares  himself  capable  of  explaining;  and 
whereas  it  is  essential  to  the  character  of  the  Bar  and  the  mainten- 
ance of  public  confidence  in  that  body,  that  no  i)er8on  guilty  of  such 
conduct  should  be  allowed  to  practice  in  the  Courts  of  this  Province, 
and  it  is  also  due  to  Mr.  Palmer  that  if  not  guilty,  the  refutation  of 
those  censures  should  be  as  public  and  judicial  as  their  delivery,  for 
which  purpose  an  investigation  is  required,  Therefore  resolved  onani- 
mously,  that  the  Attorney  and  Solicitor-Generals  be  requested  to 
move  the  Court  for  a  rule  nisi  to  be  served  on  Mr.  Palmer,  to  shew 
cause  why  he  should  not  be  struck  from  the  Roll  as  an  Attorney 
and  be  disbarred,  in  consequence  of  his  conduct  as  alleged  in  the 
said  cause. '* 

The    Court  have    carefully    considered   the  motion,    and 
have  examined  the  Act  of  Assembly  incorporating  the  Bar- 

(a)  10  M.  &  W.  28.      (6)  0  Moore's  P.  C.  C.  43.     (o)  Ante,  p.  531. 
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1863.  rister's  Society,  "  for  the  purpose  "  (therein  stated)  "  of  estab- 
In  the  matter  ^^^^^^g  Order  and  good  conduct  among  themselves,  and  of 
of  securing  to  the  Province  and  to  the  Profession,  a  learned 
and  honorable  body."  They  have  also  examined  the 
Bules  and  Regulations  passed  by  the  Society,  which  have 
received  the  sanction  of  the  Judges  of  this  Court,  as  was 
required  by  the  Act,  to  which  reference  was  made  on  the 
motion;  and  important  as  the  object  is  which  led  to  the 
incorporation  of  the  Barrister's  Society,  and  most  proper 
and  praiseworthy  as  may  be  the  motives  of  the  members  of 
that  Society  in  the  course  they  have  adopted,  the  Court  does 
not  feel  relieved  upon  this  motion  from  adhering  to  the 
practice  by  which  it  would  be  governed,  had  this  application 
proceeded  from  any  other  source. 

By  one  of  the  Rules  of  the  Barrister's  Society,  (the  13th) 
it  is  ordained  "  That  the  Benchers  of  the  Society  shall  be 
vested  with  the  general  management  of  the  affairs  of  the 
Society,  who  shall  settle  all  questions  between  the  members 
relative  to  their  practice,  and  all  other  matters  affecting 
the  honor  and  credit  of  the  members  of  the  corporation, 
and  regulate  every  other  subject  which  can  come  under 
the  cognizance  of  the  Society."  The  Court  purposely  re- 
frain from  expressing  any  opinion  as  to  the  course  proper 
to  be  adopted  by  the  Barrister's  Society,  in  the  exercise  of 
the  power  conferred  by  the  Act  of  Assembly,  and  under  the 
Rules  and  Regulations  to  which  we  have  referred,  or  as  to 
the  enforcement  by  the  Court  of  any  decision  of  the  Benchers 
which  may  properly  be  brought  before  it,  on  a  due  examina- 
tion had  before  such  Benchers  in  any  particular  case.  It 
will  be  the  duty,  as  it  is  the  desire,  of  the  Court,  to  give  all 
consideration  to  any  such  case  when  it  shall  arise. 

The  resolution,  in  pursuance  of  which  the  present  motion 
is  made,  arises  out  of  a  case  in  this  Court  of  Doe  v.  Dobson. 
The  affidavits  and  other  proceedings  in  that  case  on  which 
the  judgment  of  this  Court,  accompanied  by  a  strong  censure 
on  the  conduct  of  Mr.  Palmer,  the  plaintiff's  attorney,  was 
given,  are  on  the  files  of  the  Court,  and  may  be  made  the 
grounds  of  a  motion,  if  the  gentlemen  of  the  Bar  think  fit  to 
apply  to  the  Court  to  require  Mr.  Palmer  to  answer  specially 
to  any  matter  therein  contained  in  which  his  conduct  as  an 
Attorney  is  implicated. 

A  motion  for  a  rule  nisi  to  strike  an  Attorney  off  the  Boll 
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for  misconduct,  whether  such  motion  proceed  from  the  Bar-      1853. 
rister s  Society,  or  any  other  body  or  individual,  we  think  j^^  thTmatter 
should  be  founded  upon  affidavit  adduced  upon  the  motion,  .  t  p^ 
in  order  that  the  Attorney  may  know  what  he  has  to  answer; 
and  we  think  it  should  appear  upon  affidavit  also,  that  notice 
has  been  given  to  him  of  such  motion. 

The  Court  can  treat  the  present,  only  as  a  motion  made 
adversely  to  Mr.  Palmer,  and  to  be  governed  by  the  practice 
in  such  cases.  And  however  incimibent  the  Bar  might  think 
it  for  Mr.  Palmer  to  seek  an  opportunity  of  offering  an  ex- 
planation to  the  Court,  and  for  the  Court  to  receive  such 
explanation  publicly,  we  must  wait  until  a  distinct  applica- 
tion is  made  by,  or  on  behalf  of  Mr.  Palmer,  before  deciding 
on  the  course  to  be  adopted,  and  the  effect  to  be  given  to 
anv  matter  then  laid  l)efore  us. 

This  motion  therefore  must  on  the  grounds  we  have  stated, 
be  refused.  Indeed  were  it  granted,  it  would  be  altogether 
a  novel  mode  of  bringing  such  a  case  before  the  Court,  and 
would,  we  feel,  in  reference  to  the  real  merits  of  the  ques- 
tion, have  placed  the  Bench,  the  Bar,  the  Attorney  General 
and  Mr.  Palmer,  all  in  a  false  i)Osition. 

Rule  refused. 


WILSON  against  BRISCOE. 
WILSOX  against  JACK. 

This  Court  has  the  same  jurifldiotion  as  the  Court  of  Exchequer  in 
Eni^land,  in  removing  from  other  Courts,  causes  affecting  the 
rights  of  the  Crown  or  the  public  revenue. 

A  summary  action  may  be  removed  into  the  Court  of  Exchequer  by 
an  order. 

These  were  summary  actions  of  trespass:  the  first 
brought  in  the  Mayor's  Court  at  Saint  John,  the  other  in 
the  Court  of  Common  Pleas  for  the  county  of  Charlotte. 
On  a  formed  day  in  this  term  the  Attorney  General  moved  to 
remove  them  into  this  Court  as  the  Court  of  Exchequer,  on 
the  ground  that  they  were  brought  against  the  defendants 
for  seizing  goods  as  revenue  officers,  and  that  questions  af- 
fecting the  rights  of  the  Crown  and  the  revenues  of  the 
county  were  involved.  He  cited  Mann.  Ezch.  Pr.  187, 
Bac,  Ab.  **  Prerogative  **  (E.  7),  Siddon  v.  East  (a).  Attorney 

(a)  1  a  ft  J.  12. 
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Wilson 

against 

Bbibcoe. 


Wilson 

aaaintt 

Jack. 


General  v.   Kingston  (a),   Attorney   (Jeneral  v.  Hallett  (h), 
Adams  v.  Freemantle  (c), 

S.  R.  Thomson  contra,  contended  1st.  That  this  Court  had 
not  in  all  cases  the  common  law  powers  of  the  Court  of  Ex- 
chequer in  England.  Reg.  v.  Appleby  (d).  It  had  no  equity 
jurisdiction.  Attorney  General  v.  Baillie  (e).  The  reason 
why  causes  were  removed  into  the  Exchequer  in  England 
was  because  it  was  a  superior  Court;  but  here  it  was  clear 
from  the  language  of  the  revenue  acts  that  the  Supreme 
Court  had  no  exclusive  jurisdiction.  The  act  11  Vict.  c.  2, 
§  42,  43,  50,  used  the  words,  *^Any  Couri;  of  record/* 
shewing  that  the  Court  of  Common  Pleas  had  jurisdiction 
over  questions  relating  to  the  revenue;  and  by  their  consti- 
tution the  Common  Pleas  Courts  had  concurrent  jurisdiction 
with  the  Supreme  Court  except  when  the  title  to  land  was 
in  question.  35  Geo.  3,  c.  2.  2d.  That  it  did  not  suffici- 
ently appear  that  the  revenue  would  be  affected  by  the  de- 
cisions, or  that  the  cases  could  not  be  properly  tried  in  the 
Inferior  Court.  The  affidavit  should  have  shewn  that  some 
specific  legal  questions  would  arise.  Rex  v.  Harrison  (/), 
Rex  V.  Jowl  (g),  Reg.  v.  Josephs  (h),  3d.  That  the  power  of 
removing  summary  actions  from  Inferior  Couris  was  taken 
away  by  the  act  12  Vict.  c.  40,  s.  13.  4th.  That  the  notice 
of  this  motion  to  remove  tlie  causes  by  a  "writ/'  was  in- 
sufficient, the  practice  being  to  remove  causes  by  an  order 
of  the  Court  of  Exchequer. 

The  Attorney  General  in  reply,  contended  that  the  Court 
exercised  the  jurisdiction  of  the  Court  of  Exchequer  by  vir- 
tue of  the  Royal  Commission.  That  the  right  of  removal 
was  a  prerogative  right,  which  could  not  be  affected  by  the 
act  12  Vict.  c.  40,  unless  suits  of  the  Crown  was  expressly 
referred  to;  and  that  although  the  Inferior  Court  had  juris- 
diction to  try  the  suits,  that  did  not  take  away  the  right  of 
the  Crown  to  try  them  in  this  Court. 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court 
An  application  was  made  by  the  Attorney  General  to  remove 


(a)  8  M.  &  W.  163.       (b)  15  M.  &  W.  97. 
(d)  Bprt.  R.  397.  (e)  1  K(»rr,  443. 

(g)  5  Dowl.  435.    5  A.  &  E.  539. 


(e)  2  Bxch.  453. 

(f)  1  Chit.  571. 
Ok)  8  Dawl.  128. 
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these  causes,  commeneed,  one  in  the  Mayor's  Court  at  Saint 
John,  and  the  other  in  the  Inferior  Court  of  Common  Pleas 
for  the  County  of  Charlotte,  into  this  Court  as  the  Court  of 
Exchequer,  on  the  ground  that  questions  affecting  the  riglits 
of  tlie  Crown  and  the  revenues  of  the  country  are  involved. 
The  application  is  resisted,  first,  on  the  ground  that  this 
Court  does  not  possess  the  jurisdiction  by  which  the  Court  of 
Exchequer  in  England  entertains  such  ai)i)lications.  We 
have  no  doubt  that  the  jurisdiction  so  exercised  emanates 
from  the  plea  sid<j  of  the  Court  of  Exchequer,  and  that  this 
<Vnirt  possesses  the  jurisdiction  of  the  plea  side  of  the  Court 
of  Exchequer.  The  second  objection  was  that  no  question  af- 
fecting the  revenue  is  involved;  but  from  tlie  statements  of 
the  Attorney  General  and  the  aflida^vits  read,  we  think  ques- 
tions atTecting  the  revenue  may  arise.  Tlie  third  objection 
^vas  that  these  being  summary  actions  cannot  l)e  removed, 
under  the  12  Vict.  c.  40,  s.  13.  That  section  only  however 
forbids  the  removal  by  habeas  corpus  or  certiorari,  neither  of 
whJch  means  of  removal  are  now  sought.  The  fourth  objec- 
tion is  that  the  n()tic(»  of  the  motion  states  that  a  ''  writ  "  will 
bu  moved  for,  whereas  the  Attoniev  General  now  asks  for  an 
order.  There  can  l)e  little  force  in  this  objection;  but  if 
there  be  any  thing  in  it,  the  dithculty  might  easily  be  re- 
moved by  ado])tiing  the  original  practice  of  the  Knglish  Court 
of  Exchequer  and  granting  a  '"  writ  "  of  supersedeas,  tr)  whicb 
the  objection  would  not  ajjply  here,  which  led  to  the  change 
of  practice  in  England.  The  Attorney  General  may  take  the 
order  for  which  he  has  applied. 


1853. 

Wilson 

againtt 

Bribcok. 

Wilson 

anaintt 

Jack. 


WILSOX  against  1K)YI). 

A  plaintiff  may  apply  to  wX  anido  a  nonsuit  in  a  Mummary  action. 

A  JuHtice  of  the  l*earo  to  whom  money  in  paid  on  a  judgment  r<>- 
covchmI  before  him,  is  bound  to  pay  it  over  to  tlie  plaintiff  in  the 
suit,  and  if  he  does  so.  iind  the  judgment  is  afterward**  reversed 
on  apiH'al,  he  is  n«>t  liable  to  repay  the  defendant.  thou>:h  he 
promised  to  retain  the  money  till  the  apiK'al  was  deeitUMl. 

<>uflTc,  whether  a  Justice  is  entitled  to  a  notice  of  action  for  money 
had  and  received  in  such  a  case. 

This  was  a  summary  action  of  assumpsit  for  money  had 
and  received,  tried  before  Wilmot,  J.,  at  the  last  Charlotte 
Circuit.  It  appeared  that  the  defendant  as  a  Justice  of  the 
Peace,  had  given  judgment  for  one  M'Bean  in  a  suit  brought 
for  seamen's  wages  against  the  master  of  a  vessel,  of  which 

83  7  N.B.R. 


Boyd. 
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1853.  the  plaintiff  was  the  owner.  The  vessel  being  liable  to  be 
Wilson  levied  on,  the  plaintiff  to  prevent  the  issuing  of  an  execution, 
against  paid  the  .amount  of  the  judgment  to  the  defendant  under 
protest,  who  saad  he  would  retain  it  till  the  case  was  decided 
on  appeal.  He  soon  afterwards  paid  it  over  to  M'Bean,  and 
after  that  the  proceedings  were  set  aside  on  certiorari.  It 
was  contended  that  the  defendant  was  not  liable,  but  if  he 
was,  a  month's  notice  of  action  should  have  been  given,  under 
the  act  12  Vict.  c.  31,  s.  39.  The  learned  Judge  l^eing  of 
opinion  that  the  action  would  not  lie,  nonsuited  the  plaintiff. 

H.  B.  Robinson  moved  on  a  former  day  in  this  term,  to  set 
aside  the  nonsuit  and  grant  a  new  trial.  He  contended  that 
if  a  plaintiff  was  improperly  nonsuited  in  a  summary  action, 
he  had  a  right  to  apply  to  set  it  aside.  [Carter,  C.  J.  There 
is  no  doubt  of  that.  Wilmot,  J.  The  act  savs  that  the  verdict 
shall  be  final,  but  this  case  never  got  to  the  jury.  The  2d 
and  3d  sections  of  the  act  must  be  read  together  to  make 
the  whole  of  the  provisions  harmonize.]  The  question  of  the 
defendant's  liability  should  have  been  left  to  the  jury.  The 
summary  act  declares  that  the  question  shall  be  decided  by 
the  jury.  [Parker,  J.  A  plaintiff  may  become  nonsuiiel 
in  a  summar}'  action  if  he  wishes.  Street,  J.  Certainly. 
Parker,  J.  What  was  the  consideration  for  the  defendant's 
promise  to  keej)  the  money?]  The  money  belonged  to  thi' 
plaintiff,  and  therefore  the  law  implied  a  promise  by  the 
defendant  to  pay  it.  Notice  of  action  was  not  necessary.  The 
act  only  applied  to  cases  where  a  justice  had  been  guilty  of 
a  tortious  act.  Wedge  v.  Berkeley  (a),  Hazeldine  v.  Groove  (6).. 

• 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
W^e  think  that  the  facts  proved  in  this  case  will  not  support 
an  action  for  money  had  and  received.  The  defendant  as  a 
Justice  of  the  Peace  had  given  judgment  in  a  suit  for 
seamen's  wages,  l)rought  by  one  JiPBean  against  one  Bute. 
the  master  of  a  ship  of  which  the  plaintiff  was  the  owner, 
and  was  in  a  position  to  issue  execution  for  the  amoant 
recovered,  and  the  act  makes  the  ship  liable  to  be  levied  on. 

(a)  6  A.  &  E.  663.  (ft)  8  Q.  B.  987. 
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To  prevent  this,  the  plaintiff  paid  the  amount  of  such  judg-       185H. 
ment  into  the  defendant's  hands,  as  such  justice,  under  pro-      wilhon 
test,  the  defendant  saying  he  would  retain  it  till  the  case      ^^*!*** 
was  decided  on  appeal.    After  some  short  time  he  paid  this 
over  to  the  plaintiff  in  the  suit,  and  after  this  the  proooeding 
was  set  aside  on  certiorari.    It  is  quite  dear  that  this  money 
was  paid  to  defendant  in  his  character  of  justice,  as  the 
amount  of  the  judgment  recovered,  and  as  sucli  he  would 
liave  no  right  to  keep  it  from  the  plaintiff  in  the  suit  'vho 
had  recovered  it.    On  this  ground  we  think  the  plaintiff  mi-st 
fail.    At  the  same  time  we  do  not  mean  to  decide  that  there 
would  not  be  very  good  ground  for  the  nonsuit,  on  the  want 
of  notice  of  action  under  the  12  Vict.  c.  31;  but  we  do  not 
think  it  necessary  to  go  into  tliis  point. 

Rule  rcfus'jJ. 


EX  TARTE  COLE. 

An  application  to  rc»vi»*w  prortHHlinjrs  iukUt  the  laudlonl  and  tenant 
act.  lli  Vict.  c.  5,'i.  should  be  made  at  the  tirst  term  after  the  trial, 
unless  some  reason  is  shewn  for  the  delay. 

A  tenant  under  a  written  lease  for  a  year,  sarecd  \prbally  to  «ive 
up  possession  on  a  week's  notice  if  the  landlord  could  sell  the  pro- 
perty; he  remained  in  possession  after  the  termination  of  the 
lease,  and  the  landlord  gave  him  notice  to  (luit  at  the  termina- 
tion of  the  third  quarter  in  the  sc'cond  year.  Scmble.  Thit  the 
verbal  agreement  formed  part  of  the  terms  under  which  he  re- 
mained in  jmssession.  and  that  the  tenancy  was  properly  deter- 
mined by  the  notice. 

On  the  first  day  of  this  term  a  motion  was  made  for  u  cer- 
tiorari to  remove  proceedings  had  under  the  act  13  \^ict. 
c.  53,  s.  29,  before  two  Justices  of  the  Court  of  Common 
Pleas,  in  a  case  of  MTherson  v.  Cole.  It  appeared  that 
about  the  18th  September,  1850,  Cole  had  leased  a  house 
from  MTherson  at  the  yearly  rent  of  £7  10s.,  payable  quar- 
terly, and  that  he  remained  in  possession  till  the  8th  July 
last.  It  was  proved  on  the  trial,  that  in  July,  1851,  Cole 
agreed  verbally  that  if  the  plaintiff  could  sell  the  house  he 
would  give  up  possession  on  a  week's  notice.  There  \\as 
also  evidence  that  on  the  16th  March,  1852,  MTherson  gcve 
the  defendant  a  notice  to  quit  on  the  18th  June  foll.^ving. 
The  defendant  put  in  evidence  a  receipt  from  the  plaintiff  for 
£1  178.  6d.  for  the  quarterns  rent,  due  the  18th  June,  1852. 
The  Justices  gave  judgment  for  the  plaintiff  and  the  defen- 
dant was  ejected  on  the  8th  July  last. 
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1853.  G.  "W.  Ritchie  in    support    of    the    motion,  contenrlec! 

EjTparte  ^^^-  That  there  was  no  sufficient  proof  of  a  notice  to  quit. 
Cole.  2d.  That  the  notice  was  insufficient,  because  it  did  i;ot  ter- 
minate the  tenancy  at  the  end  of  the  year,  that  the  written 
lease  could  not  be  put  an  end  to  by  a  verbal  agree aiont,  and 
that  if  that  agreement  created  any,  tenancy,  it  was  a  tenancy 
at  will,  to  which  the  act  did  not  apply. 

The  Court  said  that  as  there  was  evidence  of  a  notice  to 
quit  to  go  to  a  jury,  and  the  Justices  were  in  the  place  of 
the  jury,  it  could  not  be  said  their  decision  on  that  question 
was  wrong;  but  they  took  time  to  consider  the  other  point. 

Carter,  C.  J.  now  delivered  the  judgment  as  follow.<:  A 
motion  was  made  on  the  first  dav  of  term  for  a  certiorari 
to  remove  an  adjudication  had  before  two  Justices  of  the 
Court  of  Common  Pleas,  under  the  summary  provisions  cf 
the  landlord  and  tenant  act,  under  which  Cole,  the  tenant, 
was  dispossessed.  Questions  were  made  as  to  the  time  when 
the  tenancy  might  be  determined,  and  as  to  the  proof  of  the 
notice  to  quit.  We  incline  to  think  that  the  oral  agreement 
made  in  Julv,  1851,  that  in  case  of  a  sale  the  tenant  would 

ft    ' 

quit  on  a  week's  notice,  did  form  part  of  the  terms  under 
which  he  remained  in  ])ossession  after  the  first  year,  to  which 
the  written  memorandum  was  confined,  and  that  the  Ir-n- 
ancy  was  ])roj)erly  terminated  on  the  18th  June(r?).  But 
we  have,  not  thouofht  it  necessarv  to  examine  tiie  uoint  vcrv 
carefully,  as  we  find  that  the  adjudication  took  ])lace  some 
time  before  the  last  ^lichaelmas  term,  and  that  the  tenant 
was  actually  dispossessed  on  the  8th  July  last.  Xo  reason  lia.^ 
been  given  for  the  delay  in  applying  for  a  certiorari,  and 
there  is  nothing  in  the  merits  of  the  case  or  the  value  of  the 
property  which  would  induce  the  Court  to  interfere,  unless 
compelled  to  do  so. 

The  summary  remedy  given  by  the  Act  of  Assembly,  is  a 
very  salutar}'  and  cheap  one,  and  any  complaint  as  to  the 
improper  exercise  of  it  should  be  promptly  made,  otherwise 
great  injur}'  might  be  caused  to  the  landlord.  The  applica- 
tion is  refused- 

(c)  In  Doo  V.  Donovan,  2  Camp.  78.  1  Tannt.  55.5.  it  was  held  that 
under  a  lettinp  from  year  to  year,  to  quit  at  a  quarter's  notice,  the 
notice  must  expire  at  the  period  of  the  year  at  which  the  tenancy 
commenced.  But  if  the  demiw  is  for  one  year,  and  then  to  continue 
tenant  afterwards  and  quit  at  a  quarter's  notice,  a  notice  ending  at 
any  quarter  after  the  first  year  is  sufficient. 
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1853. 
FOSTKK  against  AlIIRAUX. 

WhtTo  ;iii  npplimtion  to  a  .Tiuliro  at  ('liainbcrs  for  security  for 
MiN(»;  jijis.  fjiiliMl  on  th»*  im-rits.  a  iu*w  application  may  le  made  to 
tlt«>  (  c>;:i-t  (111  aiiit  :m!i'(1  atlidavils. 

H.  }).  Kobinson  shewed  cause  a<iainst  a  rule  nisi  for  siav- 
in«r  tlie  ])roceeclings  in  this  cause  till  security  was  ^iven 
for  costs,  granted  on  an  alHdavit  statin;;  that  ^'tlie  above 
named  ])huiititf  residet?  in  Sebec,  in  the  State  of  Maine,  and 
his  family  resides  there."  A  former  application  had  boen 
made  to  a  Judge  at  Chambers,  and  an  order  refused  on 
account  of  the  insutVieiency  of  the  atfulavit  of  the  idaintilFs 
residence  abroad,  lie  contended  that  where  an  application 
failed  in  consequence  of  a  defective  afiidavit,  it  could  not  bo 
renewed  on  an  amended  one,  unless  the  defect  was  merely 
in  the  title  or  jurat  of  the  affidavit.  Joyncs  v.  Collin-on  (a), 
licg.  V.  The  ^lanchester  and  Leeds  Railway  Co.  (M,  l^eg.  v. 
The  Great  Western  Uailway  Com])any  (r),  [Street,  J.  asked 
if  there  was  any  case  where  a  second  ap])lication  had  been 
refused,  if  the  first  one  was  made  to  a  Judge  at  (-hambvirs.] 
A  Judge's  order,  not  appealed  from,  was  as  binding  as  an 
order  of  the  Court.    Wood  v.  Plant  (</). 

W.  W.  Street,  contra,  relied  upon  Pike  v.  Davis  (r),  to 
shew  that  where  an  apjdication  to  a  Judge  at  Clunnbers  had 
been  dismissed  on  the  merits,  a  new  ap])lication  was  allowed 
to  be  made  to  the  Court  on  amended  affidavits. 

Carter,  C.  J.  We  are  of  opinion  that  the  defendant  was 
not  precluded  by  his  previous  application  to  a  Judge  on 
an  insufficient  affidavit,from  making  this  motion  to  the  (*ourt, 
and  we  think  the  atHdavit  on  which  the  rule  was  obtained 
was  sufficient  to  entitle  the  defendant  to  security  for  costs. 
The  rule  therefore  for  a  stay  of  proceedings  until  such  secur- 
ity be  given,  is  made 

Absolute. 

(a)  13  M.  &  W.  r)«jO.  (6)  8  A.  &  E.  413. 

ic)  1  D.  &  U  874.         (d)  1  Tiunt.  47.         (c)  «  M.  &  W.  54G. 

END  OF  HILARY  TERM. 
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THE  BANK  OF  BRITISH  NORTH  AMERICA  against 

TRAVIS. 

It  is  «li>:rr«'tionar.v  with  xhv  Court  un  granting  a  uvw  trial,  to  »*<**l"iro^«f"'^«.v» 
tlu*  in.viiu'iit  of  costs:  but  if  the  vcrdit-t  was  contrary  to  law  or  to    ^^"^  ^Pf""- 
the  .Jmljjc's  charg<»,  it  is  usually  trniiitod  without  costs. 

This  was  an  action  against  the  defendant  a.s  indorser  of 
several  pronii??j?ory  notes  for  upwards  of  £3,000,  tried  before 
Wihnot,  J.  at  the  last  Saint  John  Circuit.  The  defendant 
endeavoured  to  shew  tliat  the  notes  were  paid  by  the  pro- 
ceeds of  property  of  the  maker,  which  had  been  placed  in 
the  liands  of  tlie  plaiutilfs  as  collateral  security;  but  the 
learned  Judge  considering  the  evidence  insutricient,  directed 
a  verdict  for  the  })laintiirs  for  the  amount  of  the  notes:  the 
jury  however  gave  a  verdict  for  only  £-100;  and  in  the  fol- 
lowing tenn  the  plaintitfs  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  the  verdict  being  against  the  Judge's  charge. 

Jack  now  shewed  cause,  and  contended  that  the  verdict 
being  against  evidence,  could  only  be  set  aside  on  payment 
of  costs.  Graham  on  Xew  Trials,  G02,  Hartley  v.  Fisher  («). 
[Carter,  C.  J.  That  is  where  evidence  has  been  submitted 
by  the  Judge  to  the  jury  and  they  have  found  improperly, 
but  here  the  verdict  was  entirely  against  the  Judge's  charge.] 
In  Crane  v.  Boltenhouse  (6),  where  the  i)laintiff  applied  to 
6et  aside  his  own  verdict,  it  was  granted  on  payment  of  costs. 

The  Attorney  General  contra,  contended  that  the  payment 
of  costs  on  granting  new  trials  was  discretionar}'  with  the 

(a)  1  AHen,  C04.  (6)  2  Kerr,  581. 
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agairut 
Travis. 


1853.       Court,  and  that  where  the  verdict  was  set  aside  because  it 

^    L      was  eontrarv  to  law  or  to  the  Jud^xe's  discretion,  it  was  usu- 

Bank  of  Bri-  "  ^ 

TI8H  North    ally  without  costs,  2  Chit.  Arch.  (8th  ed.)  1343. 

America 

Cartkr,  C.  J.    I  thought  there  was  some  settled  rule  ahout 

it,  but  1  cannot  find  any;  therefore  as  it  is  discretiouary  with 

the  Court  and  the  verdict  is  entirelv  wron<r,  1  do  not  scl-  whv 

the  plaintiffs  should  be  required  to  pay  costs. 

The  rest  of  the  Court  concurring — 

Kule  absolute  without  payment  of  cost?. 


Monday, 
18th  April. 


CROOKSIIANK    against   MACFAKLANE,    BEARD,   and 

MURPHY  GIBERSOX. 

The  brother  of  a  deceased  person  at  the  request  of  several  of  his 
creditors,  made  au  agreeni*'nt  with  them  to  take  the  in-^pcTty  of 
the  deceased  and  pay  them  a  proportion  of  their  resi>ective  claims, 
on  jrettiug  a  discharge:  the  property  was  placed  ir  the  Immls  .»i  a 
third  person  by  the  creditors  till  the  agreement  conld  be  p.  rfoniivd, 
but  it  was  so(»n  afterwards  abandoned.  Held,  That  ail  The  partii«s 
to  the  agreement  were  liable  as  exerutors  de  son  tort,  but  tjiai 
they  discharged  themselves  from  liability  by  afterwards  derueriivc 
the  property  to  the  administrator  before  action  brought. 

In  an  action  agaiiist  three  defendants  as  executors,  two  of  whom 
had  fully  administered,  and  the  amount  in  the  hands  of  the  othrr 
defendant  was  very  small,  the  Court  refused  to  set  aside  a  verdi<H 
in  fiivor  of  all  the  defendants. 

The  plaintiff  might  have  had  a  verdict  against  the  defendant  shewn 
to  have  aijsets  in  his  hands. 

Administration  irregularly  granted  (as  to  a  creditor  without  citing  the 
next  of  kin),  remains  good  till  revoked  by  the  proper  Court. 

It  will  be  presumed  thit  a  i)erson  acting  as  Surrogate  has  taken  the 
oath  of  office;  but  if  he  has  not,  his  acts  will  not  be  iuTalitl  if  he 
has  been  appointed  to  the  office. 

Letters  of  administration  must  be  under  seal,  but  no  particular  im- 
pression is  necessary,  any  seal  used  by  the  Surrogate  for  the  pur- 
pose is  sufficient  till  a  particular  seal  is  provided. 

Assumpsit  against  the  defendants  as  executors  de  sou 
tort  of  George  H.  Giberson,  deceased.  The  declaration  con- 
tained counts  on  promises  by  the  testator,  and  also  on  prom- 
ises ])y  lie  defendants  as  executors.  Pleas — 1st.  The  general 
issue.  2d.  Xe  unques  exectutor.  3d.  Plene  administraver- 
unt  (rt).  Issue  thereon-  At  the  trial  before  Wilinot,  J.  at  the 
Sittings  after  last  Trinity  term  the  following  facts  were 
proved. 

George  H.  Giberson  died  in  January,  1851,  leaving  a  widow 
and  several  children,  the  eldest  about  twelve  years  old.    At 

(a)  The  defendant  Giberson  appeared  by  a  different  attorney  from 
the  other  defendants,  and  his  counsel  examined  the  witnesses  and 
addressed  the  jury  for  him. 
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the  time  of  liis  death  lie  carrietl  on  hll^iness  as  a  merchant       1853. 
at  Tohique,  in  the  County  of  Vi(>toria,  and  was  indehted  to  ckooksiTvnk 
the  defendants,  ^laci'arlane  and  Heard,  and  to  several  other      atjainst 

\Iackarla\r 

jersons   in    Frederieton   and   Saint  Jolni.     The   defenchint,  "andOthew. 
Murphy  (iil)erson,  was  a  hrotlier  of  the  deceased,  and   had 
attended  Iiim   during  liis    iUness  and   taken   ehar^^e   of   his 
family  and  property.     About  a  fortnight  alter  his  death,  the 
defendants,  Macfarlane  and   Heard,  and  several  of  the  other 
creditors  went  up  to  the  ^rohique  to  enquire  into  the  condi- 
tion of  the  estate,  anrl  after  some  ncirotiation  thev  entered 
into  an  agreement  with  the  widow  and  Murphy  (jliberson,  by 
which  the  latter,  in  consideration  of  getting  a  discharge  from 
the  creditors  of  their  elaims  against  the  estate,  were  to  take 
all  the  goods,  and  j)ay  the  creditors  ten  shillings  in  the  i)ound 
on  their  respective  claims.    The  goods  were  left  in  charge  of 
i\   ^h:   Heveridge   till   some   further  arrangements   could    be 
made  for  carrying  out  the  agreement;  but  in  the  meantime  it 
was  ascortaincil   that  the  plaintilV  was  a  creditor,  and   that 
ho  would  not  absent  to  the  arrangement.     Heveiidge  wa-*  in- 
formed of  this  by  Macfarlane,  ajid  nothing  was  done  under  the 
agreement,  Heveridge,  with  tiie  consent  of  the  defendants,  con- 
tinuing the  charge  of  the  goods  for  the  benefit  of  the  credi- 
tors till  an  administrator  was  appointed.     The  widow  died 
about  a  month  after  her  husband,  and  after  her  death  the 
lionse  was  shut  up,  and  the  children  distributed  among  the 
relatives,  and  Murphy  (liberson  gave  Mrs.  Giberson's  mother 
a  cow  belonging  to  the  estate,  to  assist  her  in  taking  care  of 
two  of  the  chihlren.  The  only  property  besides  the  goods  ])laced 
in  Beveridge's  charge,  ])roved  to  have  come  to  ^lurjdiy  (Jiber- 
son's  hands,  was  a  lot  of  ungranted  land  with  a  mill  upon  it, 
on  the  Tobique  river,  a  £5  note,  and  two  pigs;  l)ut  it  appeared 
that  George  11.  Giberson  had  assigned  his  interest  in  this  land 
to  Murphy  in  his  life  time;  that  out  of  the  £5  note,  he  had 
paid  128.  6d.  to  a  person  who  went  for  a  physician  to  visit 
the  \i'idow  during  her  illness,  and  that  he  had  accounted  to 
the  administrator  for  a  further  sum  of  £3  15s.;  that  when 
the  house  was  shut  up  he  had  taken  the  pigs  home,  and  told 
the  administrator  of  them,  and  that  the  administrator  had 
authorized  him  to  keep  them,  knowing  that  he  had  had  a 
frreat  deal  of  trouble  in  taking  ciire  of  the  property  (luring  the 
illness  of  George  Giberson  and  his  wife.     Xo  property  was 
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1863.       shewn  to  have  come  to  the  i)0?sessioii  of  the  other  defendant?, 

Crook8h\nk  ^^^*^P^  ^  ^'^^^  ^^  molasses  which  they  found  at  Fredericton,  and 

agiirut       which  Macfarlane  stated  in  a  letter  to  Beveridire  that  he  had 

MaOF^HLANE         ,,,  11,  -i-.i  -111         IT 

and  Others.  6old,  but  which  the  administrator  proved  that  he  had  got, 
though  it  (lid  not  appear  exactly  at  what  time.  Letters  of 
administration  were  granted  to  George  D.  Ketchum,  one  ot' 
George  H.  Giberson's  creditors,  on  the  31st  March,  1851, 
without  citing  the  next  of  kin,  and  on  the  following  day  he 
took  possession  of  all  the  property  which  had  been  left  with 
Beveridge,  and  made  the  arrangement  with  Murphy  Giber- 
son  about  the  money  and  the  pigs.  This  action  was  com- 
menced on  the  2d  April. 

An  ol)jection  was  made  to  receiving  the  letters  of  admin- 
istration in  evidence,  because  the  seal  on  them  api)eared  by 
the  impression,  to  be  the  seal  of  the  Deputy  Treasurer  of 
the  County,  and  not  of  the  Surrogate  Court;  but  it  having 
been  shewn  that  it  was  the  seal  used  by  tlie  Surrogate  for 
the  purpose,  and  that  he  had  no  seal  particularly  belonging 
to  the  C'ourt,  the  learned  Judge  considered  it  sur!iciont. 

In  summing  up.  His  Honor  told  the  jury  that  very  slight 
acts  of  intermeddling  would  be  sulhcient  to  make  a  ])arty 
liable  as  executor  de  son  tort,  and  that  by  entering  into  the 
agreement  and  dealing  with  the  i)roperty,  the  defeadants 
had  made  themselves  liable,  but  they  would  get  rid  of  the 
liability  if  they  had  delivered  over  all  the  property  to  the 
administrator  before  the  action  was  brought.  If  there  was 
any  property  in  the  defendants'  hands  not  duly  acoiiuted 
for,  they  would  be  liable  to  that  extent.  That  us  to  the 
defendant  (iiberson,  if  t]iey  thought  his  acts  were  confined 
to  taking  care  of  the  property  and  providing  necessaries  for 
the  family  of  the  deceased,  and  if  he  disposed  of  tho  cow  as 
a  consideration  for  taking  care  of  the  children,  and  not  wil- 
fully, he  would  not  be  liable.  That  he  considered  the  pos- 
session of  the  land  did  not  affect  the  case,  as  that  \vas  con- 
veyed in  George  Giberson's  life  time  and  did  not  form  part 
of  his  estate,  and  as  to  the  money  which  the  defendant  had 
not  accounted  for,  the  sum  was  so  small,  that  it  would  be  for 
the  plaintiff's  counsel  to  consider  whether  he  would  claim  a 
verdict  against  the  defendant  Giberson  for  it. 

Verdict  for  the  plaintiff  on  the  first  issue  against  all  the 
defendants;  on  the  second  against  the  defendants  Macfarlane 


.  _  s. 
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and  Beard,  and  in  favor  of  (liberson;  and  on  the  third  issue       ]853. 
in  favor  of  all  the  defendants.  Crookshank 

In  ^lichaelmas  term  last,  A.  K.  AVetmore,  moved  for  a  new  maS-arlane 
trial  on  the  ground  of:  1st.  The  improper  admission  in  an^l  Othew. 
evidence  of  the  letters  of  administration;  first  because  the 
i-eal  was  insufficient,  and  second  because  the  Surrogate  had 
not  taken  the  oath  of  office.  An  affidavit  was  produced  stat- 
ing that  there  was  no  entry  in  the  Secretary's  office  of  the 
^wearing  in  of  the  Surrogate,  and  that  on  ap])lication  to  the 
Governor,  he  had  no  recollection  of  having  administered  the 
oath.  The  act  3  Vict.  c.  61,  s.  4,  required  the  Surrogate  to 
he  sworn  before  he  entered  upon  the  duties  of  his  office,  and 
there  was  prima  facie  evidence  tliat  he  was  not  sworn,  rid. 
?.iisdireetion  as  to  Giberson's  liability,  and  3d.  That  the 
verdict  was  against  evidence  on  the  plea  of  plene  adminis- 
travcrunt,  as  it  did  not  appear  tluit  Ketchum  got  t\w  molas-es 
as  administrator,  and  unless  ht?  did,  it  would  not  be  sullicient 
tiiat  he  afterwards  nmde  himself  accountable  for  it:  and  that 
Giberson  had  not  accounted  for  all  the  property  that  came  to 
liis  hands. 

The  (.'ourt  was  of  o])inion  that  the  affidavit  was  insufficient 
to  shew  that  the  Surrogate  was  not  sworn;  that  the  pre- 
sumption was,  from  his  acting  in  the  olhce,  that  he  had  taken 
the  necessary  oath,  but  if  he  had  not,  that  would  not  invali- 
date his  acts.  That  it  was  sufficient  if  the  Surrogate  used 
tiie  seal,  as  the  seal  of  his  oflfice.  That  there  was  some  dou))t 
2ibout  the  proof  of  the  third  plea,  but  if  the  defendants,  ^lac- 
iiirlaue  and  lieard  had  sold  the  molasses  and  paid  over  tlie 
money  to  the  administrator,  they  thought  that  would  dis- 
charge them;  the  rule  would  be  granted  on  the  ground  of  the 
verdict  being  against  evidence  as  to  the  defendant  Giberson. 

Eule  nisi. 

Allen  for  the  defendant  Giberson,  shewed  cause  in  Hilary 
term  last.  There  was  no  misdirection:  the  jury  were  cor- 
rectly told  what  acts  of  intermeddling  would  make  a  person 
liable  as  executor  de  son  tort,  and  it  was  open  to  them  under 
the  evidence,  to  find  that  the  acts  of  the  defendant  Giberson, 
were  such  as  a  man  might  safely  do  with  the  property  of  a 
deceased  person.  If  the  verdict  was  against  evidence  on 
the  issu^  of  ne  unqiies  executor,  the  defendants  would  consent 
to  the  verdict  being  entered  for  the  plaintiff  on  that  issue. 
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1853.       and  the  question  then  would  lie  whether  (riher.-on  had  ao- 
n^ZZ  count, 'd  for  all  the  i)ro])ertv  wliieh  came  to  hi<  hands.     He 

UROOKKHANK  .  . 

oiiainst  was  not  Hal  lie  in  conse(iuence  of  liis  |;osscs>ion  of  the  land, 
aiid Oth<frs.  because  it  was  conveyed  to  him  in  the  life  time  (»f  (ieor;;e 
Giherson,  and  therefore  formed  no  ])art  of  his  estate  at  hi^ 
death;  and  if  it  had  i)een  otherwise,  a  person  coidd  wcX  lo 
executor  .de  ^(n\  tort  except  as  to  nersonal  [>roi  erty.  Ti.e 
disposint;^  of  the  cow  was  not  such  an  act  as  would  make  hii.i 
liable.  The  intention  with  which  he  did  it  must  be  looked 
to.  It  was  to  provide  necessaries  for  the  family  of  the  de- 
ceased— an  act  of  kindness  which  a  nuin  niijrht  do  without 
risk.  Wms.  Exors.  152.  The  only  property  which  he  ha  I 
not  accounted  for  to  the  administrator,  was  a  small  pan  (>i 
the  1'.3  note,  and  a  new  trial  woidd  scarcely  be  giaiited  to 
enable  the  plaintitf  to  recover  such  a  sum.  It  would  only  le 
granted  on  payment  of  costs. 

Grav  for  the  other  defendants  contended  that  there  wer.» 
circumstances  in  this  case  which  justified  the  verdict  fur 
the  defendants,  and  slight  circuuLstances  were  surticient. 
i^adget  v.  Priest  (a).  Though  by  the  strict  letter  of  the  law 
the  verdict  might  not  be  correct  as  to  the  defendant  (liber- 
son,  still  where  conij)lete  justice,  had  been  done,  and  the 
granting  a  new  trial  would  involve  the  other  defendants,  who 
had  fully  accounted,  the  Court  ought  not  to  interfere,  par- 
tictdarly  as  the  plaintitf  had  his  remedy  against  the  admin- 
istrator. 

A.  W.  Wetmore  contra.  The  plaintiff  is  estopi)ed  by  the 
judgment  in  this  case  from  bringing  an  action  against  the 
administrator.  If  the  defendants  have  not  proved  their 
plea,  the  plaintiff  is  entitled  to  a  verdict  without  reference 
to  the  value  of  the  property  unaccounted  for,  and  the  jury 
shoidd  have  been  so  directed.  In  such  cases,  where  the 
])roj)erty  in  the  defendants'  hands  is  of  very  inconsiderable 
value,  he  can  onl^;  get  relief  in  equity.  3  Bac.  Ab.  447. 
Giberson  had  no  right  to  dispose  of  the  cow;  it  was  an  ex- 
ercise of  dominion  over  the  i)roperty,  which  made  liim 
liable  as  executor  de  son  tort.  Wms.  Exors.  148,  149.  It  is 
not  pretended  that  he  accounted  to  the  administrator  for 
this,  and  therefore  the  verdict  was  clearly  against  eTid;iace. 

to^  2  T.  II.  07. 
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It  is  also  apiinst  evidence  on  the  plea  of  ne  inKiues  executor,       1853. 
and  the  defendant  has  no  ri^ht  to  consent  to  thu  verdict  on  CRfioKSHANK 
that  issue  heing  entered  for  tlie  plaintiff,  and  tlierel)}'  deprive  ^  ""(jy^*^ 
him  of  liis  right  to  a  new  trial.    The  jury  were  misdirected    ami  Others, 
on  two  points,  and  therefore  the  jdaintiff  is  entitled  to  a  new 
trial  without  payment  of  costs. 

('ur.  adv.  vult. 

Carter,  ('.  J.  now  delivered  the  judgment  of  the  Court- 
It  cannot  he  contended  that  the  iun'  were  in  anv  wav  mis- 
directed  in  this  case,  for  the  learned  Judge  stated  correctly 
the  rule  of  law,  as  to  what  intermeddling  would  make  a  per- 
son an  exocut(M'  de  son  tort,  and  upon%that  issue  the  defen- 
dant consents  to  a  verdict  heing  entered  for  the  ])l:iintiff. 
When  the  am6unt  of  assets  which  might  he  not  fully  ac- 
counted for  1)V  one  of  the  defendants,  was  redueed  to  a  few 
shillings,  it  was  natural  enough  for  the  Judge  to  ;ipi'e:d  to 
the  plaintilf's  counsel,  whether  he  would  on  so  Iriiling  a 
matter,  ask  for  a  verdict  against  the  defendant  (iil»erso:i, 
under  the  ])eculiar  circumstances  in  which  he  had  heen 
j)laced,  in  regard  to  the  family  of  the  deceased. 

AVe  think  under  the  authoritv  of  the  case  in  1  Salk.  l>13 
confinned  hy  Curtis  v.  Vernon  (n)^  the  i)rincii)le  of  which 
is  also  recognized  in  Oxenham  v.  Clap])  (//),  the  jmyment 
and  deliverv  over  of  assets  and  goods  of  the  estate  to  the 
rightful  administrator  hefore  action  hrought,  would  oj)erate 
as  a  discharge  to  the  defendants,  under  the  ]dea  of  jdene 
ndministravit;  and  although  there  might  he  some  haste  and 
irregularity  in  the  appointment  of  the  administrator,  still  his 
appointment  proceeded  from  the  proper  authority,  and  ^^as 
duly  proved,  and  will  remain  good  until  revoked  or  annulled 
in  the  proper  Court.  We  do  not  know  that  any  ])articular 
impression  on  the  seal  was  necessary  to  give  validity  to  the 
Surrogate's  acts,  and  although  it  is  usual  and  proper  for  each 
Surrogate  Court  to  liave  a  i)articular  seal,  until  that  is  pro- 
vided we  do  not  think  the  Surrogate's  acts  are  invalid  if 
there  be  a  seal  actually  on  the  letters  of  administration 
(as  in  this  case),  such  as  the  Surrogate  was  in  the  hahit  of 
using.    In  the  case  of  Keith  t.  Perks  (r),  the  defendant,  who 
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1853.      was  the  widow  of  the  deceased,  was  shewn  to  have  taken 
CROOK8HANK  ^^^^^^^  ^^  ^^e  shoj)  and  carried  on  the  business  of  the  de- 

agahist      ccascd,  and  there  was  no  other  person  apparently  at   the 
Macfarlank  . 

and  Others,    time  of  bringing  the  action,  representing  the  deceased,  and 

the  Court  only  granted  a  new  trial  in  that  case  on  payment 

of  costs.    Here  there  is  an  administrator  who  is  accountable 

for  the  assets  he  has  received.    There  is  another  reason  why 

we  should  hesitate  about  granting  a  new  trial  in  this  case, 

which  is  this — although  under  the  authority  of  Griffiths  v. 

Franklin  {d),  and  Parsons  v.  Hancock  (c),  the  plaintitf  might 

have  recovered  against  one  defendant  on  counts   alleging 

promises  by  the  deceased,  while  the  other  defendants  wore 

discharged.    A  new  tfial,  if  granted,  must  be  against  all  the 

defendants.    This  rule  therefore  must  be  discharged,  en  the 

defendant  CTi1)erson  allowing  a  verdict  to  be  entered  agaiu.-r 

him  on  the  issue  raised  by  his  plea  of  ne  unques  executor. 

Rule  discharged. 

(o)  M.  &  M.  14t;.  (6)  M.  &  M.  330. 

IilAGLES  against  MERRITT  and  OTHERS. 

A  persou  in  possession  of  a  wharf,  built  without  authority  below  l»nv 
water  mark  in  a  public  navijrable  river,  cannot  maintain  nii  actioii 
on  the  case  against  the  owner  of  a  vessel  for  obstructing  th** 
approach  to  the  wharf  by  occupying  the  stream  in  front  (but  not 
touching  the  wharf),  in  the  ordinary  course  of  navigation. 

Qu(Fre^  if  the  vessel  had  lain  an  unreasonable  time  in  front  of  the 
wharf,  or  there  had  been  a  malicious  intent  to  injure  the  plaintiff 
in  his  occupation,  whether  the  action  would  lie. 

Semble,  That  a  person  in  possession  of  such  a  wharf  might  maintain 
trespass  for  a  direct  injury  to  it,  or  an  action  on  a  contract  fur 
the  use  and  occupation  of  it. 

This  was  an  action  on  the  case  for  obstructing  the  ap- 
proach to  tlie  plaintiff's  wharf.  The  declaration  stated  that 
whereas  before  and  at  the  time  of  committing  the  grievances, 
etc.,  the  plaintiff  was  and  still  was  lawfully  possessed  of  a 
certain  wharf,  situated  upon  the  river  Saint  John,  at  Indian- 
town,  in  the  Parish  of  Portland,  which  was  used  and  intended 
for  the  accommodation  of  ships,  steamboats,  woodboats,  and 
other  vessels,  and  for  the  unloading  and  discharging  thereon 
their  cargoes  and  freight,  and  for  taking  and  receiving 
therefrom  cargoes  and  freight,  and  for  landing  and  receiving 
on  board  passengers  going  from  and  arriving  at  Indiantown, 
for  certain  reasonable  and  legal  wharfage;  rents,  fees^  and 
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rewards,  to  be  paid  to  the  plaintiiT  by  the  masters  and  1855. 
owners  of  the  said  shii)s,  &c.,  and  diirin<^  all  which  time  - 
there  of  right  ought  to  have  ])een,  and  still  of  right  should  ^"Jf"J»''^ 
be,  free  and  unobstrncted  access  and  egress  upon  tlie  said 
river,  to  and  from  the  said  wharf,  in  order  to  the  convenient, 
beneficial  and  necessary  occupation  and  enjoyment  thereof; 
yet,  the  def'.^ndants,  well  knowing  the  premises,  but  contriving 
and  intending  to  injure  the  ])laintifl  in  that  behalf,  and  to 
]»revc»nt  liim  from  ret-eiving  and  obtaining  any  fees,  wharf- 
age rents,  or  ]>rofits  from  his  said  wharf,  and  to  render  the 
same  whollv  useless  and  uni)roductive  to  him,  on  the  1st  !Mav, 
1S4T,  and  on  divers  other  days,  &C.,  wrongfully,  injuriously 
and  impro])erly  obstructed  and  blocked  up  the  said  wharf,  and 
kept  and  continued  the  sanu.»  so  obstructed  and  blocked  up 
from  thence,  &c.,  by  means  whereof  divers  of  the  said  ships, 
steamboats,  woodboats,  and  other  vessels  were  prevented  from 
having  access  to  and  egress  from  the  sai<l  wharf,  and  from 
lying  and  mooring  at  the  same,  and  from  unh)ading  thcre.m 
or  receiving  therefrom  freight,  and  landing  thereon  or  taking 
therefrom  ])assengers,  as  lliey  otherwise  would  have  done; 
wlu'rehy  the  plaintiff  has  lost  great  gains  and  ])rofits,  and  has 
bft/n  deprived  of  renting  to  divers  jiersons  the  right  of  moor- 
ing their  vessels  and  steamboats  thereat.  Plea,  not  guilty. 

At  the  trial  before  Street,  J.,  at  the  last  Saint  John  circuit, 
it  aj)peared  that  the  i)laintitr  was  the  owner  of  land  at  Indian- 
town,  fronting  on  the  river  Saint  John  where  the  tide  el)bed 
and  tlowc'd,  and  that  al)Out  twenty-five  years  ago,  his  father, 
who  then  owned  the  land,  had  built  a  wharf  in  front  ot 
this  land,  extending  into  the  river  about  thirty  feet  beyond 
low  water  mark.  It  was  admitted  that  the  plaintiff's  father 
had  no  grant  or  authority  to  build  the  wharf,  but  he  and  the 
]>laintifT  had  always  been  in  ims-se-^sion  of  it  an<l  latterly  the 
plain tifT  had  received  wharfage  for  the  occupation  of  it  by 
steamboats,  and  occasionallv  bv  woodboats.  The  defendants 
were  the  owners  of  a  steamboat  navigating  the  river,  and 
occupied  a  wharf  at  Indiantown  a  short  distance  above,  and 
extending  further  out  in  the  stream  than  the  plaintifT's  wharf; 
and  when  lying  there,  which  was  generally  every  alternate 
day,  their  boat  extended  ten  or  twelve  feet  across  the  front 
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of  the  plaintiff's  wharf,  hut  did  not  touch  it,  a  sufficient 
space  being  left  between  the  boat  and  the  plaintiff's  whnrf 
for  two  woodboats  or  small  steamboats  to  lie  side  bv  side. 
The  plaintiff  had  let  his  wharf  to  tlie  proprietors  of  a  steam- 
boat called  the  Reindeer,  for  the  season  of  1849,  for  £12  10s., 
but  as  they  were  put  to  some  inconvenience  in  getting  to  and 
from  the  wharf,  they  declined  renting  the  plaintiff's  wharf 
the  following  year.  There  was  some  evidence  that  the  ob- 
struction was  caused  i)artly  by  timber  floating  against  tlie 
wharf,  but  the  master  of  the  Reindeer  stated  that  if  the  de- 
fendant's boat  had  not  occupied  the  wharf  above,  he  should 
have  advised  the  owners  of  the  Reindeer  to  rent  the  plaintilf'a 
wharf  again,  as  it  was  the  most  convenient  place  for  the  boat. 

By  the  8th  section  of  the  Act  5  Vict.  c.  39,  '*  to  regulate 
dockage,  wharfage  and  crajiage,  in  the  City  of  Saint  John  au'l 
in  the  parish  of  I'ortland,"  reciting  that  it  sometimes  hap- 
pended  that  a  ship  or  vessel,  when  loading,  discharging  or 
moored,  became  liable  to  ])ay  for  the  use  of  two  or  more 
wharves,  either  on  account  of  dockage  or  wharfage,  or  l)y  rea- 
son of  obstructing  the  adjoining  wharf  or  wharves,  and  dis- 
putes frequently  occurred  in  settling  the  ])roportion  fairly  due 
to  each  vessel,  subjecting  the  master,  owner  or  consignee  of 
such  ship  or  vessel  to  several  vexatious  demands;  the  Lien- 
tenant  (lOvernor  was  authorized  to  appoint  three  per.'-ons  to 
be  commissioners  of  wharves  in  the  said  city  and  ])arish,  whose 
duty  it  should  be,  on  being  thereto  required  by  the  })erson 
or  j)ersons  interested,  and  on  receiving  a  fee  of  ten  shillings 
each,  personally  to  insi)ect  any  wharf  or  wharves  in  the  said 
city  or  parish,  liable  to  be  partially  used,  occupied  or  ob- 
structed by  a  vessel  or  vessels  loading,  discharging  or  lying 
nt  the  adjoining  wharf  or  wharves,  and  on  such  inspection  to 
declare  in  writing  what  rate  or  proportion  of  the  lawful 
dockage  or  wharfage  each  i)arty  should  thereafter  be  entitled 
to,  and  such  declaration  should  be  final  and  conclusive  be- 
tween the  parties:  and  the  master,  owner,  consignee  or  person 
in  charge  of  any  ship  or  vessel  should  be  liable  to  pay  to  such 
party  the  proportion  and  rate  so  assigned,  and  no  more,  so 
long  as  the  said  declaration  remained  unrescinded  or  un- 
altered by  such  Commissioners. 
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In   1851   the  plaintiff  applied  to   the  commissioners  ap-       1853. 
jjointed  under  this  act,  in  consequence  of  the  obstruction  to      e^j"^ 
his  wharf,  and  they  awarded  him  a  part  of  the  wharfa^re      affuinst 
which  the  defendant's  boat  wa^s  liable  for  under  the  act,  but 
he  being  dissatisfied  with  it,  the  order  was  rescinded  a  few 
months  afterwards  at  his  request. 

A  nonsuit  was  moved  for  on  the  following  grounds:  1. 
That  the  plaintiff's  wharf  haAang  been  built  without  authority 
in  a  navigable  river  was  a  public  nuisance,  and  that  he  had 
no  exclusive  right  to  the  water  outside  of  it,  nor  any  remedy 
for  an  obstruction  to  it,  caused  bv  the  use  of  the  water  in 
navigating  the  river.  2.  That  if  there  was  any  remedy,  it 
was  by  application  to  the  Commissioners  under  the  :ict 
5  Vict.  c.  39. 

The  learned  Judge  reserved  these  questions  for  the  con- 
sideration of  the  Court,  with  leave  to  the  defendant  to  move 
to  enter  a  nonsuit  if  the  Court  should  think  the  action  not 
maintainable,  and  left  it  to  the  jury  to  say  whether  the 
plaintiff  had  sustained  any,  and  what  damage,  in  consequence 
of  the  obstruction  of  his  wharf  by  the  defendants'  boat;  tell- 
ing them  that  they  should  consider  whether  in  consequence 
of  the  difficulties  arising  from  vessels  and  timber,  the  de- 
fendant's boat  could  have  been  moored  at  any  wharf  at 
Indiantown  for  the  purpose  of  taking  in  passengers  and 
freight,  without  causing  some  obstruction  to  other  vcs.-els 
coming  to  the  plaintiff's  or  some  other  wharf;  and  whether 
the  obstruction  in  this  case  was  greater  than  must  usually 
happen  in  a  small  port  where  large  quantities  of  timber  and 
a  number  of  vessels  were  collected  together. 

Verdict  for  the  plaintiff    Damages  £5. 

In  Michaelmas  term  last.  S.  J{.  Thomson  for  the  ]daintiff 
moved  to  set  aside  the  verdict,  on  the  ground  that  the  effect 
of  the  Judge's  direction  was  to  induce  the  jury  to  think  that 
the  plnintiff  had  a  chea])  tribunal  to  resort  to  under  the  act 
5  Vict.  c.  39,  and  need  not  have  brought  the  action. 

Ritchie,  for  the  defendants,  also  moved  to  enter  a  nonsuit 
on  the  points  reserved  at  this  trial. 

The  Court  refused  the  plaintiff's  application,  and  granted 
a  rule  nisi  to  enter  a  nonsuit,  against  which 
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1853.  S.  R.  Thomson  showed  cause  in  Hilary  term  last.     TIk' 

Eagi.ks  question  wlietlier  the  wharf  is  a  public  nuisance  cannot  arise 
nnainH  j^  tliis  action,  it  must  be  the  subiect  of  an  indictment. 
Rex  V.  Russell  {a).  [Charter,  C.  J.  That  case  is  overrule  1 
bv  Rox.  V.  AVard  (h).  (r).]  But  assuming  that  the  wharf  was 
illepnlly  erected,  still  the  plaintiff  is  entitled  to  recover 
wharfage  from  persons  using  it,  and  if  the  defendants  have 
wilfully  obstructed  him  in  getting  such  wharfage,  they  are 
liable  to  an  action  on  the  case.  Dimes  v.  Petlev  (</),  reliel 
on  bv  the  other  side,  is  an  authoritv  for  the  i)laintiif,  for  it 
decides  that  a  private  individual  cannot  justify  damaging  th*.» 
pro])erty  of  another  on  the  ground  that  it  is  a  nuisance  to  a 
public  right,  unless  it  does  him  a  special  injury.  If  th;' 
defendants  had  destroyed  the  plaintiff's  wharf  he  could  have 
maintained  an  action;  the  present  case  is  stronger  than  \i 
actual  injury  had  been  done.  In  Rose  v.  Groves  (r),  where 
the  plaintiff  was  ])0ssessed  of  a  ])ublic  house  abutting  n})on  a 
navigable  river,  and  the  defendant  obstructed  the  access  to 
it  by  placing  timber  a})on  the  river  so  as  to  drift  o])posite  lo 
the  house,  it  was  held  that  the  plaintiff  was  entitled  t'> 
recover  damages.  [Wilmot,  J.  This  was  a  malicious  ob- 
struction.] The  Court  made  no  distinction  of  that  kind,  and 
^llaule.  J.  said  that  if  the  obstruction  had  been  accidental, 
perhaps  the  plaintiff  would  have  been  entitled  to  recover. 
[Parker,  J.  In  that  case  an  improper  use  of  the  river  was 
alleged,  here  the  defendants  say  they  had  a  right  to  place 
their  boat  where  she  was.]  That  was  a  question  for  the 
jury.  It  is  true  the  defendants  had  a  right  to  moor  their 
vessel  at  the  wharf  and  to  use  the  river:  but  thev  arc  bound 
to  exercise  their  right  in  such  a  way  as  not  to  injure  the 
plaintiff,  and  the  finding  of  the  jury  has  affirmed  that  the 
defendants  wrongfully  and  improperly  moored  their  boat  in 
front  of  the  plaintiff's  wharf.  The  act  5  Viet.  c.  39,  legalises 
the  plaintiff's  wharf  and  recognises  his  right  to  recover 
wharfage  for  the  use  of  it.  The  2d  section  declares  that  it 
shall  be  lawful  for  the  owner  of  any.  wharf  already  erected 

(a)  0  B.  ^  C.  50(5.  (b)  4  A.  &  E.  3S1. 

(c)  ISec  Reg.  v.  Randall,  1  Car.  &  M.  496. 
(d)  15  Q.  B.  270.  (e)  5  M.  &  Q.  013. 
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or  thereafter  to  ho  erected  in  the  city  of  Saint  John  or  pari:?h 
of  Portland,  to  demand  and  recover  certain  rates  of  wharf a^e. 
Then  any  interference  with  that  right  is  actionable  at  com- 
mon law.  Unless  this  action  will  lie,  tlie  phiintiir  has  no 
remedy  for  any  retrospective  injury,  as  the  Connnissio'iors 
appointed  under  the  act  have  no  jurisdiction  over  injuries 
already  done.  If  that  act  does  apply,  the  remedy  by  ai>])lica- 
tion  to  the  CoTiimissioncrs  is  circumulative,  and  does  not  take 
away  the  jurisdiction  of  this  Court.  Kex  v.  ( 'arlile  (a).  Shand 
v.  Henderson  (/;),  Sharj)  v.  Warren  (/•),  Timms  v.  Williams  {d). 

Ritchie  contra.  It  is  absurd  to  sav  that  by  an  illoiral  act 
of  bi'.ilding  a  wharf  in  a  naviirable  river,  ihe  i)laintilf  can 
acquire  a  h'gal  title,  not  only  to  occupy  Ihe  space  of  laud 
covered  by  his  wharf,  but  to  exclude  the  jiublic  fnmi  their 
ripfht  to  navigate  the  river.  What  exclusive  right  ha<  the 
plaintiff  to  the  water  outside  of  his  wharf?  Th(\  defendants' 
vessel  h{id  a  ri^ht  to  be  theri*  in  the  ordinary  course  of  uavi- 
g:;ting  the  river,  but  th.e  j)l;iinlifrs  wharf  was  wrongfully 
thi-iv,  and  though  he  may  not  be  liable  to  an  action  at  the 
suit  of  a  private  individual  unle>s  the  wharf  docs  him  sj)?i.'ial 
injury.  Dimes  v.  Petley,  still  it  does  not  follow  that  he  caii 
maintain  an  action  against  the  defendants  for  using  the 
water  in  front  of  his  wharf.  The  act  5  Vict.  c.  .*iO,  does  not 
legalise  the  wharf,  it  cmly  applies  to  wharves  which  are 
lawfully  erected.  But  assuming  that  this  was  a  legal  wharf, 
and  that  the  act  has  taJcen  away  the  ordinary  remedy  and  cre- 
ated a  new  jurisdiction,  the  plaintiff  must  pursue  the  remedy 
there  provided.  Crisp  v.  Bunbury  (e),  Reeves  v.  AVhite  (/). 
The  object  of  the  act  was  to  provide  a  domestic  tribunal 
where  the  conflicting  claims  of  several  wharf  owners  .night 
be  settled  at  a  small  expense,  and  suits  at  law  for  vexatious 
demands  avoided. 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
We  arc  of  opinion  that  the  plaintiff  is  not  entitled  to  recover 
in  this  case,  either  under  the  common  law,  independently  of 

(ii)  3  B.  &  Aid.  101.  (ft)  2  Dow.  519.  (c)  6  Price,  131. 

id)  3  Q.  B.  418    (e)  8  Bing.  394.    if)  10  Law  Ik  Bq.  Kep.  33:2. 
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1 853.      the  Act  of  Assembly  5  Vict.  c.  39,  or  under  the  provisions  of 
£^^      that  act  itself. 

against 

Mkrbitt.  jie  grounds  his  right  of  action  for  a  consequential  injure 
by  an  interference  with  the  beneficial  occupation  of  his  wharf, 
on  the  mere  possession  of  a  wharf  extending  below  low  water 
mark  in  a  public  navigable  river,  without  shewing  any  right 
from  the  Crown,  or  otherwise,  so  to  occupy  this  public  river 
for  his  private  benefit  against  the  defendants.  He  does  not 
charge  them  as  the  occupants  of  the  land  and  wharf  adjoin- 
ing, but  as  owners  of  a  steamboat,  ordinarily  employed  in  iho 
carriage  of  goods  and  passengers  on  the  river,  for  placing  that 
steamboat  in  the  river  below  low  water  mark  at  the  wharf 
adjoining  the  wharf  of  the  plaintiff,  but  so  extending  acro-s 
the  stream  in  front  of  the  plaintiff's  wharf,  so  as  to  impede 
the  access  of  vessels  to  the  plaintiff's  wharf.  The  plaintiff  does 
not  allege  or  shew  that  he  was  prevented  from  bringing  any 
vessel  of  his  own  to  his  own  wharf,  or  that  he  was  prevented 
from  fulfilling  any  contract  made  with  any  person  for  the  use 
of  his  wharf,  by  reason  of  the  defendants'  acts.  Strictly 
speaking  therefore,  it  is  not  a  special  damage  he  complains 
of,  but  a  particular  damage:  in  other  words,  that  in  the  ex- 
ercise of  the  ordinary  right  or  practice  of  vessels  navigating 
the  river,  more  vessels  would  have  come  there  and  paid  wharf- 
age, had  the  defendants'  vessel  not  occupied  the  space  in 
front. 

We  are  at  a  loss  to  discover  how  the  act  of  the  defendant.^ 
in  so  placing  their  vessel,  can  be  considered  a  wrongful  act 
by  the  common  law.  It  is  not  an  act  which  directly  or  con- 
sequentially injures  the  land  or  the  wharf  of  the  plaintiff,  and 
for  aught  that  appears,  the  defendants  had  at  least  as  much 
right  to  put  their  vessel  where  they  did,  as  the  plaintiff  to 
put  the  wharf  where  he  did.  See  Dobson  v.  Blackmore  (a), 
Blundell  v.  Catterall  (&),  R.  v.  Richards  (c). 

Although  a  subject  may  erect  wharves  by  license  or  grant 
from  the  Crown,  between  high  and  low  water  mark,  and 
perhaps  beyond  low  water  mark  (d),  and  in  case  of  consequen- 
tial injury  might  complain  of  damage  to  his  right  so  acquired; 

(a)  9  Q.  B.  «91.  (ft)  5  B.  &  Aid.  2(58.  (c)  2  Anstr.  003. 

(<n  See  Angell  on  Tide  Waters,  150,  Frink  v.  Lawrence,  20  Codd. 
R.  117. 
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yet  the  bare  possession  of  such  a  wharf,  built  without 
right,  and  therefore  prima  facie  detracting  from  the 
public  right,  though  it  might  entitle  the  occupant  to  a  pos- 
sessory action  for  a  direct  trespass  or  injury  to  the  possession, 
or  to  an  action  on  a  contract  for  the  use  and  occupation  of  it, 
cannot  entitle  the  party  to  a  compensation  from  a  })erson  who 
is  occupying  the  stream  with  a  vessel  in  the  ordinary  course 
of  navigation,  and  not  touching  the  wharf.  The  bare  pos- 
session may  often  lead  to  the  inference  that  it  is  a  i)ossession 
by  right;  but  it  is  a  part  of  this  case,  not  denied,  that  the 
erection  of  the  wharf  was  not  ex])ressly  authorised  by  license 
or  grant. 


1853. 


Eaolks 

cujainst 

Merritt. 


It  was  however  urged  by  the  j)laintiff's  counsel  that  the 
Act  of  Assembly  5  Vic.  c.  3i),  recognised  the  right  to  the 
Avharf.  liut  surely  if  that  act  recognises  a  right  to  place 
wharves  in  the  river,  it  recognise^  also  tlie  right  of  shij) 
owners  to  ])lace  their  vessels  at  such  wharves  (without  any 
ex]»re>s  contract  with  the  wharf  owners),  thereby  incurring 
a  liability  to  make  compensation  to  the  owner  for  the  use  of 
the  wharf,  and  if  the  vessel  lie  across  other  wharves,  to  make 
a  jiroportional  compensation  to  the  owners  of  such  other 
whanes.  The  extent  of  the  whole  compensation  is  the 
amount  of  wharfage,  according  to  the  rate  fixed  by  §  2. 
though  it  may  be  divided  among  several  ])artit»s.  One  is  no 
doubt  the  principal  wharf  at  which  the  vessel  loads  or  unloads; 
but  at  the  same  time  the  vessel  may  lie  j)artly  against  another 
wharf,  and  occupy  a  part  or  obstruct  other  vessels  in  coming 
thereto.  The  conflicting  rights  arising  from  such  a  state  of 
things,  are  said  to  have  led  to  vexatious  demands.  To  pre- 
vent the  recurrence  of  which  the  act  provides  a  simple 
remedy  in  §  8,  by  Commissioners  who  are  to  determine,  not 
what  would  be  compensation  to  any  wharf  owner  for  an 
iujurious  act,  but  how  much  of  the  legally  prescribed  rate  of 
wharfage  he  shall  be  entitled  to.  This  is  the  limit  of  dam- 
ages which  are  to  be  liquidated  by  the  Commissioners  ac- 
cording to  the  scale  of  wharfage,  and  not  by  a  jury  according 
to  their  estimate  of  the  loss  the  party  may  have  sustained. 


Had  there  been  any  allegation  and  proof  that  the  vessel 
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had  lain  an  iinreasonal)le  time  at  the  wharf,  or  of  any  ma- 
licious intent  to  injure  the  plaintiff  in  the  occupation  of  his 
wharf,  the  case  might  be  different,  though  we  are  not  pre- 
pared to  >ay  tliat  even  tlien  this  action  would  lie.  l>y  S  i), 
a  wharf  owner  is  entitled  to  proceed  l)y  hailal)le  capiat  f^r 
any  .share  of  wharfage  allotted  to  him,  shewing  that  tho  com- 
pensation contemplated  by  the  act  is  some  liquidated  demand 
to  which  the  plaintiff  may  make  oath.  This  act  has  be^n  in 
force  long  before  the  alleged  injury,  and  if  the  plaintiif  felt 
himself  aggrieved  by  the  defendants,  it  has  been  his  own 
fault  that  he  did  not  avail  himself  of  the  relief  which  that 
act  would  have  afforded  him. 

On  the  allegations  and  proof  before  us,  we  think  no  actii'ii 
lies  under  the  common  law.  For  an  injurv  to  anv  riL'ht 
derived  from  the  Act  of  Assembly,  the  plaintiff  is  confined  to 
the  remedy  thereby  provided. 

The  rule  for  entering  a  nonsuit  will  for  these  reasons  be 
made  absolute. 


DOE  on  the  demise  of  HOLDERXESS  and  Another  against 

LITTLE. 

L.  buying  beeu  iu  possession  of  land  upwards  of  20  years,  made  a 
written  agreement  to  buy  it  from  the  lessor  of  the  plaintiff,  but 
before  the  time  of  payment,  went  away  leaving  the  defendant  iu 
possession,  and  stating  that  he  could  not  pay  for  the  land.  Helu, 
that  this  agreement  was  an  admission  of  title  iu  the  lessor  of  the 
plaintiff  and  that  he  might  recover  in  ejectment  without  any  other 
proof  of  title. 

Held  also,  that  under  the  agreement  L.  became  a  tenant  at  will, 
and  that  such  tenancy  was  terminated  by  a  demand  for  possession 
made  on  the  defendant,  who  claimed  under  L.,  though  such  demaud 
was  not  made  on  the  land. 

The  occupation  of  land,  under  an  agreement  to  purchase  and  pay 
the  price  in  five  years  by  equal  instalments,  there  bt»ing  no  stipula- 
tion as  to  the  occupation  in  the  meantime,  and  no  demand  or  pay- 
ment of  rent,  does  not  create  a  tenancy  from  year  to  year. 

Ejectment  tried  before  Parker,  J.,  at  the  last  Kent  circuit. 
A  verdict  was  taken  for  the  plaintiff  by  consent,  subject  to 
be  set  aside  and  a  nonsuit  entered,  if  the  Court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover.  The 
facts  are  stated  in  the  judgment  of  the  Court. 

In  Michaelmas  term  last,  A.  L.  Palmer  obtained  a  rule  nisi 
for  entering  a  nonsuit  on  the  following  grounds:  1.  That 
the  agreement  to  purchase  did  not  operate  as  an  estoppel, 
and  was  not  an  admission  of  title  in  the  plaintiif.    2.  That 
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the  (loinaud  of  possession  was  insuHlcient.     3.  That  there       1853. 
was  a  U'liiiiicy  from  year  to  year  which  shouhl  have  heen      Doedem. 
t«Tiiiinat(.Ml  l)v  notice  to  unit.  Uoldkrsesb 

*  (IfJUUtSt 

.Johnson  shewed  cause  in  Ilihiry  term  hist.  The  agrce- 
liient  to  piircliase  is  an  acknowledgment  hy  Wm.  Litth^  that 
tlie  title  was  in  tlie  lessors  of  the  plaintilT,  an«l  therefore  it 
was  not  ni'cessarv  for  them  to  ^rive  anv  nther  evidence  of 
litle.  l)oi»  V.  Hurton  {n),  is  conclusive  on  this  jioint.  Where 
>\uh  an  agreement  is  entered  into  hy  a  ])erson  already  in  i)Os- 
s<  ssion,  it  is  a  stronger  admission  of  title  than  where  lu  re- 
ceives ])ossession  under  the  agreement.  Xo  tenancy  from 
v«'ar  to  year  was  created   hv  this  agreement,  for   Little  re- 

•  •>  ft  «' 

nj.-iined  in  j)oss<?ssion  as  })urchaser  and  not  as  tenant. 
iJanks  V.  Hei)l)eck  (h).  There  was  no  stipulation  that  he  was 
lf>  have  possession  during  the  live  years,  nor  was  any  rent 
reserved  for  the  use  of  the  land  till  the  sale  was  completed, 
as  in  Doe  v.  Connaway  (r).  and  the  vendors  could  not  have 
maintained  an  action  for  use  and  occuj)ation  (d).  A  ])erson 
going  into  ])Ossession  of  land  under  an  agreement  lo  pur- 
chase, is  onlv  a  tenant  at  will.  Doe  v.  Peters  (/?),  and  his 
estate  mav  he  terminated  hv  a  demand  of  possession.  If 
there  had  heen  any  agreement  for  the  occupation  of  the  land, 

as  in  Doe  v.   Connawav,  wherehv  an   estate  for  vears   was 

•  •  • 

created,  a  notice  to  (^uit  would  have  been  necessary;  ])ut 
there  is  no  such  estate.  The  demand  of  ])ossession  could 
only  be  served  upon  the  defendant  who  claimed  the  land  under 
AVm.  Little,  and  a  demand  upon  her  anywhere  was  sutTicient 
to  determine  the  tenancy.  If  the  demand  had  to  be  made 
upon  the  tenant  on  the  land  he  might  easily  avoid  it  by 
kecj>ing  a^vay. 

A.  L.  Palmer  and  C.  W.  Weldon,  contra.  The  agi-eement 
does  not  amount  to  an  estoppeL  In  every  contnict  to  i>ur- 
chase  there  is  an  implied  undertaking;  by  the  seller  to  make 
u  title.  Souter  v.  Drake  (/).  The  lessors  of  the  jdaintilT 
could  not  have  recovered  the  purchase  money  under  this 
agreement  without  tendering  a  deed,  and  as  they  failed 
in     making   out    a    title,    there    can    be    no    estoppel.     If 

(a)  15  Jur.  91)0.  (fc)  15  Jur.  a">7.  (c)  Bert.  R.  382. 

id)  Bee  Winterbottom  t.  Ingham,  7  Q.  B.  Oil. 
(c)  Bert  U.  350.  (/)  5  B.  &  Ad.  002. 
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1853.  an  agreement  of  this  kind  amounts  to  an  admission  of 
Doed^  title,  it  will  operate  as  a  conveyance  of  the  land  without 
H0LDKHNK8S  a  deed.  If  it  is  anything,  it  is  an  estoppel,  but  it  wants 
LiTTLK.  many  of  the  requisites  which  constitute  an  estop))el: 
there  was  no  acceptance  of  any  estate  from  the  lessors  of  the 
plaintiff,  nor  did  they  let  the  defendant  into  possession;  there 
was  nothing  for  the  acknowledgment  to  work  upon.  It  i? 
the  letting  into  possession,  and  not  the  agreement  to  i)urchase. 
which  constitutes  the  tenancy.  Claridge  v.  Mackenzie  (a). 
[WiLMOT,  J.  If  you  had  shewn  that  at  the  time  Little  made 
the  agreement  to  purchase,  the  lessors  of  the  plaintiff  had  no 
title,  that  case  might  have  been  applicable.]  Doe  v.  Brown  (/>), 
and  Agar  v.  Young  (r),  recognize  the  same  distinction. 
The  possession  which  the  defendant  proved  was  sufticient  to 
make  out  a  title,  therefore  the  acknowledgment  in  the  agree- 
ment will  not  have  the  effect  of  giving  a  title  to  the  plaintiffs 
where  none  previously  existed,  though  it  would  have  pre- 
vented a  title  from  being  lost  by  the  statute  of  limitations. 
2dly,  Wm.  Little  was  either  a  tenant  at  will,  or  a  tenant  for 
vears.  In  the  former  case  his  tcnancv  could  onlv  be  de- 
termined  ])V  a  demand  made  on  him,  or  on  the  defendant  as 
his  servant,  on  the  land  in  dispute.  If  he  was  a  tenant  for 
years,  which  would  be  the  presumption  where  he  reuuiined 
several  years  in  ])Ossession,  he  would  be  entitled  to  notice 
to  quit.    Adam's  Eject.  102. 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
This  was  an  ejectment  brought  by  the  plaintiff  on  the  joint 
and  several  demises  of  John  W.  Holderness  and  Thomas 
Chilton  against  Katharine  Little,  to  recover  possession  of  a 
lot  of  land  containing  300  acres,  in  the  parish  of  Weldford, 
in  the  county  of  Kent,  particularly  described  in  the  consent 
rule.  The  demises  are  all  dated  January  1,  1852.  The 
facts  are  as  follows:  Wm.  Little,  the  father  of  the  defendant, 
was  in  continual  possession  of  the  land  from  about  thirty 
years  ago  to  about  two  years  before  the  trial,  when  he  went 
away  to  Canada,  leaving  the  defendant  an  unmarried  daugh- 
ter, who  had  lived  on  the  land  with  her  father,  in  possession. 

(a)  4  M.  &  G.  143.      (h)  7  A.  &  E.  447.     (0)  1  Car.  &  M.  78. 
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The  lessors  of  the  plaintiff  were  merchants  and  co-partners       1853. 
in  trade  at  lUchilnicto,  carrying  on  business  under  the  linn  of      -.     t~ 
J.  W.  llolderness  &  Chilton.    It  did  not  apj)ear  under  what  Holdirnksb 
right  they  claimed  the  land,  no  documentary  title  in  tliem      Littuc 
being  proved,  nor  did  it  appear  they  were  ever  in  actual  pos- 
session of  it.     The  plaintiiFs  counsel  opened  a  case  of  title 
ilerived  from  Wm.  Little  througli  several  mesne  conveyances 
to  tlie  lessors  of  the  plaintilT,  saying  at  the  same  time  that  if 
the  proof  of  tlie  deeds  failed,  he  should  rely  upon  an  agree- 
ment in  writing  made  in  1843,  l)etween  Wm.  Little  and  the 
lessors  of  the  plaintiff,  as  a  sufhcient  admission  of  title  to 
( nable  the  plaintiff  to  recover. 

The  plaintiff  put  in  evidence  a  deed  of  bargain  and  sale 
from  Wm.  McLeod  to  the  lessors  of  the  plaintiff,  dated  21st 
]May,  1845,  and  registered  31st  May,  184;"),  but  could  get  on 
no  further  with  his  documcntarv  title.  The  followiuij  agree- 
ment  was  then  put  in  on  proof  of  the  handwriting  of  the 
jjarties: 

••  Menioraiidiim  that  Wm.  Littlo  Im.v.s  and  .T.  W.  Ht»lil»'rness  & 
Chilton  soils  tin?  l«»t  of  laud  W.  LittK*  now  livps  on.  cuntainlng:  J3(.K) 
iicTOi*.  for  tho  Sinn  of  £lir>0,  payabk'  in  loj^s  and  deals  i\t  the  followinj: 
prices,  say  pine  logs  13  and  14  in<'hes  at  top,  at  22s.  Gd.  per  M. 
superfi<'ial  feet;  spruci^  lo>fs  20s.  per  like  quantity,  payable  in  live 
years  in  equal  instalments.  The  logs  to  be  merchantable,  delivered 
free  of  exiwuse  at  Kiehibucto.  W.  Little  to  give  security  for  the 
first  year's  payment. 

*VJ.   W.   llolderness  &  Chiltt.u. 
•*  William  Little. 
"  Richibucto,  Aug.  y,  1843.'' 

Xo  proof  was  given  of  any  performance  of  this  agreement 
by  Little,  nor  was  the  bona  fides  of  it  in  any  way  impugned; 
and  it  appeared  that  Little  a  short  time  before  going  away 
had  said  *'  it  was  no  use  for  him  to  stop;  he  didn't  think  he 
could  pay  Mr.  llolderness  for  the  place."  The  defendant 
also  had  said  in  the  course  of  the  last  winter,  that  if  Mr. 
Holderness  would  give  her  something  handsome  she  would 
quit  the  property.  Mr.  Chilton  had  prior  to  these  conversa- 
tions left  the  country,  Mr.  llolderness  remaining  and  con- 
tinuing the  business. 

A  demand  of  possession  was  made  on  the  defendant  by 
Mr.  Joseph  Wetmore,  under  the  authority  of  Holderness,  on 
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1853.       l()th  December,  1851,  not  on  the  premises,  but  at  the  hou«e 
Doedem      ^^  ^^^^-   ^^^^^^^^^''^^^^'^  brother-in-law,  two  miles  distant.     Mr. 
HoLi)ERNE.s.s  Wetmore  explained  to  the  defendant  wliat  was  required  of 
LiTTLK.      ^^^'^'j  ^^^^^  ^^^^  replied  "  that  she  would  not  go  out  or  give  uj» 
])os.-'es^ion,  unless  she  got  a  sum  of  money;  that  she   had 
been  offered  by  Holderness  £10,  and  if  she  got  £'M)  she  would 
give  it  up,  but  not  without."     No  evidence  was  given  by  the 
defendant,  but  a  verdict  was  taken  by  consent  for  the  plain- 
tiff, subject  to  be  set  aside  ami  a  nonsuit  entered,  if  thi 
Court  should  be  of  opinion  that  the  plaintiff  had  not  mail? 
out  a  sufficient  case. 


Two  ([U^stions  have  been  made  on  this  verdict:  1.  A-^  t;> 
the  sutriciencv  of  the  title  under  the  admission  contained  in 
the  agrceuicnt: — the  agreement  not  Ijeing  under  seal,  ami 
Wm.  Little  not  being  i)roved  to  have  received  posS(.»ssiun  of 
the  land  from  the  lessors  of  the  plaintiff,  nor  to  have  made 
any  payment  in  the  nature  of  rent  or  otherwise.  2.  As  to 
the  sulficiency  of  the  demand  of  possession,  it  not  having 
been  made  on  the  i)remiscs,  or  on  the  party  to  the  agreement. 

As  to  the  first  point,  it  must  be  admitted  that  the  agree- 
ment makes  no  j)ro\ision  for  the  occupation  of  the  land  dur- 
ing the  five  years  given  for  the  payment  of  the  £250,  in  lum- 
ber, by  yearly  instalments.  It  is  therefore  simplji  an  agree- 
ment for  the  salt,  whereby  Little  agrees  to  buy  from  Holder- 
ness  &  Chilton  the  land  of  which  he  is  already  in  possession; 
which  land  he  himself  quitted  after  the  expiration  of  the  five 
years,  in  consequence,  as  he  himself  stated,  of  his  not  being 
able  to  ])ay  the  vendors  for  it.  His  daughter  remained  in 
possession,  but  it  is  not  contended  that  she  stands  on  any 
better  footing  than  her  father.  The  most  than  can  be  said 
for  her,  is  that  she  is  holding  on  to  his  possession.  Among 
the  many  cases  reported,  vendor  and  purchaser,  it  is  difficult 
to  find  any  where  the  proof  of  title  has  been  so  slight  as  in 
the  j)resent. 

The  nature  of  the  holding  of  a  person  let  into  possession 
under  an  agreement  for  purchase,  has  been  repeatedly  set- 
tled to  be  that  of  a  mere  tenant  at  will,  which  estate  may  be 
put  an  end  to  at  any  time  upon  a  proper  demand  of  pos- 
session.   But  it  is  said,  it  is  the  letting  into  possession  and  not 
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the  agreement  to  purchase  that  creates  the  tenancy,  and  it  has       1853. 
heen  argued  strongly  that  if  a  mere  agreement  of  this  sort     pyedem. 
wore  considered  admissive  of  title,  it  would  operate  as  a  con-  lIoi-DRRNfas 

*  aijanitt 

vcyance  of  tlie  lantl  without  deetl.  Wc  do  not  however,  see  Little. 
how  any  less  elfect  can  b^.*  given  to  an  agreement  in  writing, 
^i^ned  bv  a  ])artv  in  the  possession  of  land,  whercbv  he  airrees 
•  to  buy  that  land  from  anotlier,  and  tliat  other  agre:.?s  to  sell 
it  to  him  for  a  stipulated  ])rice,  tlnm  an  admission  That  he, 
tin?  vendee,  is  not  in  possession  as  owner  of  the  land,  l)ut  the 
j»erson  from  whom  he  agrees  to  purcha>e  is  the  owner  and 
has  the  right  to  sell.  No  jn'oof  being  given  of  any  less  estate, 
or  of  any  other  circumstances  to  ex[)lain  the  transaction  than 
those  afforded  by  the  agreement,  it  would  a])])ear  a.  natural 
consequence  that  the  right  admitted  was  sucli  as  would 
draw  to  it  the  ])Ossession  when  required  and  legally  de- 
manded by  the  vendor,  esj)ecially  after  the  time  had  |)assed 
for  the  payments  to  be  made,  and  there  had  been  no  re- 
])ndiation  of  the  contract  for  purchase,  but  on  the  contrary, 
a  recognition  of  it  to  the  last,  hi  Doe  v.  Rosser  (n),  where 
the  lessor  of  the  ])laintiff  and  the  defendant  had  referred 
their  right  to  the  land  in  question  to  an  arbitrator,  who  had 
awarded  in  favor  of  the  lessor  of  the  ])laintiff,  it  was  heUl 
that  the  defendant  was  conclud(Ml  by  the  award  from  disput- 
ing the  title  of  the  lessor  of  the  i)laintitf  in  an  action  of  eject- 
ment. Xo  other  proof  of  title  was  given  than  the  award  under 
bonds  of  arbitration,  and  the  defendant  was  precluded  from 
giving  evidence  of  title.  It  was  in  that  case  urged  strongly 
by  the  defendants*  counsel  that  the  award,  though  prima 
facie  evidence  was  not  conclusive,  the  sulgect  matter  atfecting 
the  freehold  and  inheritance  of  land.  But  Per  Curiam.  '^  The 
award  cannot  liave  the  operation  of  conveying  the  land; 
but  there  is  no  reason  why  the  defendant  may  not  conclude 
himself  by  his  own  agreement  from  disputing  the  title  of 
the  lessor  in  ejectment.  The  parties  consented  that  the 
award  of  the  arbitrators,  chosen  by  themselves,  should  be 
conclusive  as  to  the  right  to  the  land  in  controversy  be- 
tween them,  and  this  is  sufficient  to  bind  them  in  the  action 
of  ejectment."     The  principle  by  which  cases  of  this  sort 

(ff)  3  East.  15. 
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1853.       are  governed  seems  to  be,  not  that  the  plaintiff  recovers 

Doedem      ^'itliout  title,  but  that  the  admission  of  the  title  by  the  de- 

HoLDKRNKss  fendaut,  or  the  person  under  whom  defendant  holds,  dispenses 

Little.      with  the  ordinary  i)roof  of  title.     It  would  have  been  quite 

open  to  the  defendant  to  shew  that  the  agreement  was  made 

under  a  mistake  or  false  representation,  or  to  give  any  rational 

account  of  the  agreement  inconsistent  with  the  right  of  the 

lessors  of  the  i)laintitf  in  possession.     Xothing  of  the  sort 

however  was  attempted,  and  it  would  be  evidently  unjust 

that  the  parties  on  one  side  to  an  agreement  of  this  sort 

should  derive  no  benefit  from  it.    Where  it  does  not  appear 

that  they  had  been  at  all  in  fault,  while  the  other  party  has 

never  denie<l  tlie  agreement  nor  disputed  its  validity,  but 

left  the  land  l)ecause  he  could  not  comj)lete  the  purcliase. 

As  to  tlie  second  point,  the  sufficiency  of  the  demand.  We 
are  not  aware  of  any  rule  that  requires  the  demand  of  pos- 
session to  be  made  on  the  land,  when  it  is  made  personally 
on  the  party  claiming  to  be  in  possession,  who  has  derived 
that  possession  from  the  party  to  the  agreement,  and  stands 
in  no  independent  light  of  her  own.  Her  possession  was  hir*. 
Com.  Dig.  Estates  (H.  G.)  **  If  the  lessor  comes  upon  th»? 
land,  he  mav  determine  his  will  in  the  absence  of  the  lessee. 
Co.  Litt.  55  b.  But  words  off  the  land  do  not  detennine  the 
will,  till  notice  to  the  lessee.'' 

Had  there  been  any  question  as  to  her  willingness  to 
relinquish  possession,  it  might  be  different.  But  there  is 
none.  She  only  insists  on  retaining  ])ossession,  unless  Hol- 
demess,  one  of  the  lessors  of  the  plaintiff,  will  pay  her  £30, 
not  in  fact  settling  up  any  title  to  the  land,  but  wishing  to 
turn  to  account  the  delay  and  difficulty  to  which  the  lessors 
of  the  plaintiff  would  necessarily  be  put  in  obtaining  pos- 
session by  legal  ])roceedings.  We  think  therefore  that  the 
demand  of  possession  proved,  was  sufficient  to  detennine  any 
tenancy  at  will  which  might  have  arisen  from  the  occupation 
of  the  land  after  the  making  of  the  agreement.  Another 
quesion  was  raised,  viz.:  that  if  any  tenancy  existed  between 
the  lessors  of  the  plaintiff  and  Little,  it  was  a  tenancy  from 
year  to  year,  and  could  only  be  determined  by  a  regular 
notice  to  quit,  of  which  there  was  no  proof.    The  faets  of 
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the  ease  do  not  in  our  opinion,  lead  to  the  inference  of  such  1853. 
a  tenancy.  As  we  have  ])efore  observed,  where  a  person  is  D^"di^u. 
I)ut  into  i)ossession  under  an  agreement  to  ])urehase,  and  tliere  Holdernkss 
is  no  stipulation  as  to  the  nature  of  his  liolding  until  th«  pur-  Little. 
chase  is  com])leted,  it  is  quite  clear  such  possession  would  be 
nierelv  a  tenancy  at  M'ill.  In  this  case  Little  was  in  pos- 
session  previous  to  the  agreement;  but  it  did  not  appear 
that  such  previous  possession  was  as  tenant  from  year  to 
year,  (in  wliich  case  a  continuance  of  such  tenancy  miglit  be 
])resumed  in  the  absence  of  any  stipulation  to  the  contrary). 
The  agreement  itself  provides  for  no  s\ich  tenancy,  nor  is 
thvre  proof  of  any  thing  subsequent  to  the  agreement,  such 
as  the  demand  or  payment  of  rent,  from  which  a  tenancy  of 
that  nature  might  be  inferred.  Having  by  tlie  agreement  to 
purchase,  ])rima  facie  at  all  events,  recognized  the  lessors  of 
the  plaintiff  as  owners  of  tlie  land,  and  continuing  in  pos- 
session of  it  by  their  i)ermission,  he  became  in  the  absence  of 
anv  other  i)roof,  tenant  at  will.  This  tenancy  havinir  been 
legally  determined  by  the  demand  of  ])ossession  which  was 
J^roved,  and  the  agreement  and  tenancy  under  it  ])eing  ])rima 
facie  evidence  of  title  in  the  lessors  of  the  plaintiff,  which 
was  not  rebutted  by  any  evidence  on  the  ])art  of  the  de- 
fendants, we  think  the  lessors  of  the  idaintift  are  entitled  to 
retain  the  verdict,  and  that  thi-;  rule  should  be  discharged. 

Kule  discharged. 


tiip:  mayor,  etc.,  of  saixt  john  against 

WILMOT. 

The  (leftMiduut  a  tenant  of  the  Corporation  of  Saint  John,  havinj; 
paid  his  n>nt  and  claiminf?  compensation  f(»r  some  anoged  damage 
to  the  land  causi'd  by  the  CoriK>ratiou,  they  passed  u  resolution 
aUowing  him  the  amount  of  the  rent  he  was  subject  to  pay  for  the 
land  for  a  certain  period.  Ifeld,  that  not  bein^  under  seal,  it  was 
not  bindin,';  on  the  Corporation,  and  that  the  defendant  could  not 
set  off  the  amount  of  the  rent  in  an  action  by  the  Corporation  to 
recover  money  in  his  hands  belon^ng  to  them. 

Assumpsit  for  money  had  and  received.  At  the  trial 
before  Street,  J.,  at  the  last  Saint  John  circuit,  it  api)eared 
that  the  action  was  brought  to  recover  £200  3s.  9d.,  received 
by  the  defendant  as  ilayor  of  the  city  of  Saint  John,  in  the 
year  1850. 
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1853.  The  defendant  claiined  a  dediution  of  £193  ir,<.  M..  iind.T 

Mayor  OP  ^  re>olution  of  the  (.'oinmon  Council,  parsed  the  Stli  January, 
Saint  John  1851,  ujion  hi*  petition  for  a  release  from  payment  of  the 
WiLMoi'.  rent  on  some  land,  which  he  had  leased  from  the  Corporation. 
That  sum  had  been  recovered  as  the  rent  from  his  under 
tenant,  and  hv  him  char<»-ed  to  the  defendant  in  the  settle- 
ment  of  their  accounts.  The  resolution  of  the  Common 
Council  was  as  follows:  '' When-as  li.  D.  Wilmot  is  lessee 
of  lots  in  Carleton,  on  which  he  has  erected  huildinirs  and 
wharves:  Therefore  resolved,  that  taking  into  consideration 
the  circum'stanccs  connected  with  the  said  business,  Mr. 
Wilmot  he  allowed  the  amount  of  rent  that  he  was  subject 
to  pay  from  the  olst  March,  1?^4T,  to  the  1st  April,  ls:>l, 
on  the  said  fourtci'U  lots  in  block  K,  and  that  the  side- 
wharfa<rc,  arisin;:  from  a  wharf  elected  by  him,  he  granted 
to  him  during  the  remaining  term  of  his  lease,  at  the  rate 
of  2(.>s.  ]ier  annum." 

This  resolution  was  not  acted  on,  and  the  defendant's 
accounts  liavinL''  l)cen  sliortlv  after  referred  to  the  audit  coui- 
mitlee  of  the  Comm(jn  Council,  they  reported  on  them  on  the 
;5d  February,  1<S51,  and  disallowed  the  item  of  £193  KJs.  M. 
I'he  rej)ori  was  ])ublished  in  the  financial  statement  of  th.* 
affairs  of  the  Cor])oration. 

The  learned  Judire  directed  the  I'urv  that  the  resolution 
gave  the  defendant  no  legal  right  to  retain  the  £193  IGs.  Od., 
unless  the  Cor])oration  had  acted  upon  it,  as  it  was  in  their 
power  to  rescind  it  at  any  time,  and  that  they  had  virtually 
rescinded  it  by  rejecting  that  charge  in  the  defendant's 
account;  the  jdaintiffs  were  therefore  entitled  to  a  verdict  for 
the  sum  they  claimed.  The  jury  gave  a  verdict  for  only 
£12  7s.  3d.,  the  difference  between  the  two  sums. 

In  the  following  term,  Ritchie  for  the  plaintififs  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  law  and  evidence,  and  the  Judge's  charge.  The 
Mayor  of  Ludlow  v.  Charlton  (a),  Arnold  v.  The  Mayor  of 
Poole  (6),  Reg.  v.  Kendall  (r),  Clark  v.  The  Guardians  of 
Cuckfield  Union  (d),  were  cited. 

(a)  6  M.  &  Wi  815.  (d)  7  Jar.  653. 

(c)  1  Q.  H.  385.  (d)  10  Jnr.  088. 
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(Jrav  shewed  cause  in  Hilarv  term  la<t.    This  was  a  mere       1853. 
settleiuont  of  accounts,  which  did  not  miuirc  the  corporate     |^i'^,;^p 
seal.     It  was  not  a    release,  nor   a    contract    on    which    the  Saint  John 
party  was  to  hrin^'  an  action,  hut  a  mere  rcinii->ion  of  a  clann      Wilson. 
«i*:ainst  the  defendant,  and  an  admission  hy  the  |)hiintiirs  that 
thev  had  no  rii^ht  to  recover  tiie  amount.    'I'lie  a(  tion  is  con- 
trary  to  equity,  and  the  jdaintilVs  are  estoj)|>ed  hy  their  ad- 
mission   from    maintainin<i:    it.     This    case    rc-eiuhU'S    I)ia- 
mond  V.  The  St.  (ieor^e  I^ime  Co.  (^0,  where  t!ie  C(iri)nration 
havin;;   wron>rfully   retained    the    phiintilT's   money,   lie   was 
CMUitled  to  recover  it,  tliou^li  it  was  ])aid  to  tliem  under  a 
]ar<d   contract.     The  (h)ctrine  that  Cor])oraiions  can   only 
contract  under  their  seal,  has  latelv  hi  en  verv  much  (Hialiliefi; 

•  •  * 

therefore  even  if  this  resolution  is  to  ])<»  treated  a-  a  conlract, 
it  is  still  an  answer  to  the  acti«)n,  because  it  was  a  matter 
comin<;  within  the  ordinary  business  of  the  ( 'orooration  and 
did  not  re({uire  their  ^eal. 

(i.  \V.  hMtchie  contra.  "I'Ik*  <:enrM*al  rule  tliai  a  Cor- 
])oration  can  onlv  contract  undi-r  si*al.  has  onlv  been  relaxed 
in  a  few  cases  where  the  subject  matter  of  the  contract  is 
necres.-iiry  to  the  juirpo^es  for  which  the  Corjioralion  wa- 
rfeated,  or  where  the  ( V)r|)oration  has  '^o[  the  benefit  of 
work  for  which  thev  refuse  to  nav.  Clark  v.  (Juardian^  of 
Cuckliolfl  Cnion  (/>).  I'his  case  does  not  fall  within  any  of 
the  e,\ce])tions.  Tlie  resolution  could  not  ojierate  as  a  re- 
lease of  the  rent,  and  unless  it  was  ])indin<(  on  the  (^)rnora- 
tion  as  a  contract  it  anuninted  to  nothin^^  Cnh^s  the  de- 
fendant could  have  brought  an  action  on  it  a^rainst  the  Cor- 
poration he  cannot  avail  himself  of  it  in  sup|)ort  of  hi<  claim 
as  a  set  ofL  Whatever  might  have  been  its  effect  if  the 
Corporation  had  acted  upon  it,  need  not  been  considered,  for 
it  was  virtually  rescinded  before  any  thing  was  done  under  it. 
It  gave  but  an  inchoate  right,  which  was  never  perfected. 
Bev.  V.  Kendall  (r). 

(■ARTER,  C.  J.  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  assumpsit  for  money  had  and  received 
by  defendant  to  the  use  of  the  [)laintiflfs.  There  was  no 
dispute  as  to  the  amount  received  by  the  defendant,  and 
which  he  would  be  bound  to  pay  over  to  the  Corporation, 

(a)  2  Kerr,  637.       ib)  11  Law  &  Eq.  R.  442.       (c)  1  Q.  B.  385. 
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1858.       unlc?<  his  claim  for  deduction,  which  is  the  only  question  in 

-,  „    the  case,  he  maintainahle  as  a  defence  pro  tanto  in  thi-  action. 

Mayor  ok  * 

Saint  Johx  p,v  the  account,  the  halance  due  from  the  defendant  wa^ 
Wi^N.  ^-^'^^^Cy  ^^'  ^fl.  The  defendant  contends  that  out  of  tliis 
amount,  he  is  not  bound  to  pay  over  £193  16s.  Gd.,  in  con- 
sequence of  a  resolution  of  the  Common  Council  passed  the 
Sth  January,  1851.  This  sum  of  £193  16s.  6d.  had  arisen 
from  the  rent  of  certain  lots  leased  to  the  defendant  bv  the 
plaintiffs,  and  had  been  recovered  in  an  action  against  the 
sub-lessee  of  the  defendant,  and  bv  such  sub-lessee  chareed 
a^rainst  the  defendant  in  the  settlement  of  their  accounts. 
The  resolution  of  the  Common  Council  is  as  follows:  ''Re- 
solved, That  taking  into  consideration  the  circumstances 
connected  with  the  said  business,  Mr.  Wilmot  be  allowed 
the  amount  of  rent  that  he  was  subject  to  pay  from  Marcli 
31,  1847,  to  April  1,  18ol,  on  the  said  fourteen  lots  in  block 
K,  and  that  the  side  wharfage  arising  from  a  wharf  erected 
by  him,  be  granted  to  him  during  the  remaining  term  of  his 
lease,  at  the  rate  of  20s.  per  annum."  This  resolution 
was  in  no  wav  acted  on,  before  it  was  virtually  rescinded  bv 
the  Common  Council,  when  the  defendant's  account  beimr 
referred  to  the  audit  committee,  and  this  item  being  disal- 
lowed, the  re|)ort  of  that  committee  was  published  as  the 
authorised  statement  of  their  financial  affairs.  This  sub- 
sequent proceeding  was  clearly  a  rescinding  of  the  former 
resolution,  supposing  that  to  have  been  a  matter  which  could 
be  rescinded.  Supposing  however,  the  resolution  of  the  Sth 
January,  1851,  to  be  unrescinded,  what  does  it  amount  to? 
It  could  not  be  a  release  of  the  rent  then  due,  because  that 
rent  had  been  actually  paid,  and  such  release  could  not  have 
been  binding  without  the  seal  of  the  Corporation.  Does  it 
then  amount  to  a  contract  by  which  the  Corporation  bound 
themselves  to  pay  the  amount  of  £193  16s.  6d.  to  the  de- 
fendant? It  would  be  difficult  to  discover  any  legal  consi- 
deration on  which  to  build  up  a  legal  contract,  and  it  cer- 
tainly would  be  one  which  could  not  be  binding  on  a  Corpo- 
ration of  this  description  without  the  Corporation  seal.  In- 
deed it  was  almost  admitted  (and  might  have  been  altogether 
so)  by  the  defendant\s  counsel,  that  no  action  could  have 
been  brought  by  the  defendant  on  this  resolution  to  recover 
the  amount  from  the  Corporation.    If  so,  it  clearly  caDnot 


' 
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be  the  subject  of  a  set  off,  and  it  seems  difficult  to  discover  by       1868. 

any  process  of  legal  reasoning,  how  this  resolution  can  give    matorof 

to  the  defendant  a  riffht  to  retain  money  in  his  hands,  which  Saint  John 

he  could  not  have  recovered  ])y  an  action  on  the  document     V^lmot. 

by  virtue  of  which  he  claims  the  right  to  retain  it.     The 

maxim,  Potior  est  conditio  prossidentis,  will  hardly  apply  to 

a  case  like  this.     The  proj)osed  arrangement  contained  in 

the  resolution,  was  not  in  pursuance  of  any  legal  obligation, 

but  a  mere  matter  of  grace  and  favour,  and  wlieiher  the 

subset[uent  abandonment  of  it  was  right  or  wrong,  we  have 

no  means  of  judging,  nor  could  we  express  any  opinion. 

We  can  only  decide  on  legal  grounds,  and  on  these  we  aie 

clearly  of  opinion  the  plaintilTs  are  entitled  to  the  whole  of 

the  balance  of  £20(1  ;3s.  lid.     The  verdict  having  been  given 

only  for  the  difference  between  that  sum  and  the  £103  IGs. 

Gd.,  contrary  to  the  direction  of  the  learned  »ludge,  must  be 

set  aside,  and  the  rule  for  a  new  trial  made 

Absolute. 


DOWNING  AGAINST  GAULT,  KOBINSON  AND 

OTIIEKS. 

The  dcfondaiitK  in  trespiiHs  justifiod  oDtpriiiK  under  the  act  13  Vict, 
c.  4.  iiB  ConiniiHsioners  of  IIiKhwu.v8  to  hiy  out  a  road  through 
th<'  land,  and  pn)ved  a  return  of  tlie  road  «uIU«'ient  upon  its  face: 
Held,  that  evidence  of  excesH  in  laying  out  the  road  wider  than 
Ihe  law  allowed,  must  be  Kiven  as  part  of  the  plaintiff*H  original 
case,  and  was  not  admissible  as  rebutting  evi<lentH.». 

Quare,  Whether  evidence  of  a  person  at  tli<»  laying  out.  but  who 
afterwards  examintnl  m:irks  on  the  trees  where  the  road  was  laid 
out,  iH^admissible  to  prove  excess? 

Trespass  for  breaking  and  entering  the  plaintiff's  close 
in  the  })ari§h  of  Jjancaster,  and  cutting  trees,  &c.  Plea,  not 
guilty,  with  a  notice  under  the  act  13  Vict.  c.  32,  that  the 
defendants  Gault  and  Ilobinson,  and  one  J.  Belmore,  were 
Commissioners  of  Highways  for  the  parish  of  I>ancaster  for 
the  year  1851,  and  that  they  entered  on  the  land  in  question, 
with  the  other  defendants  as  their  servants,  for  the  purpose 
of  laying  out  a  road  thereon,  pursuant  to  the  authority  given 
them  by  the  act  13  Vict.  c.  4. 

At  the  trial  before  Street,  J.  at  the  last  Saint  John  circuit, 
the  plaintiff  proved  that  the  defendants  had  gone  upon  his 
land    and    marked    a    number   of  trees.      The   defendants 

36  7  N.B.B. 


570  CASES  IN  EASTKR  TERM 

1853.       proved  their  appointment  as  Commissioners  of  Highways,  as 
-^ stated  in  the  notice,  and  that  they  entered  on  the  plaint itfs 

Downing  '  •'  .  •  i        i 

affntnMt      land  to  lay  out  a  road   through    it,   which    was   considered 

^^^^'  necessary  for  the  convenience  of  ])ersons  in  the  neighbour- 
hood, and  in  doing  so,  they  marked  a  number  of  trees  to  show 
the  side  lines  of  the  roads.  A  return  of  the  road,  shewing  its 
width,  courses  and  distances,  was  made  out  by  the  Commis- 
sioners and  recorded  as  directed  by  the  act  13  Vict.  c.  4,  s.  IT). 
The  plaint iir  in  reply  offered  the  evidence  of  one  O'Kek-her, 
a  surveyor,  who  was  not  i)resent  at  tlie  laying  out,  l>ut  who 
had  examined  the  marks  on  tlie  land  al)Out  a  month  after,  to 
shew  that  those  marks  di<l  not  agree  with  the  width  and 
course  of  the  road  as  descril)ed  in  the  return;  but  the  evidence 
was  rejected. 

The  learned  Judge  told  the  jury  that  if  the  defendants 
entered  on  the  land  bona  fide  in  the  discharge  of  their  duty 
as  Commissioners  to  lay  out  a  road,  they  would  not  be  tres- 
passers, though  the  marks  on  the  ground  might  differ  fmm 
the  courses  and  distances  mentioned  in  the  return,  as  the 
road  could  only  be  opened  according  to  the  description  in 
the  return,  and  that  api)eared  to  be  correct. 

Verdict  for  the  defendants. 

In  Michaelmas  term  last,  Ritchie  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection  and  the  improjur 
rejection  of  evidence. 

(irey  shewed  cause  in  llihirv  term  last.  The  defemlants 
were  public  ollieers  acting  in  <lischarge  of  a  duty,  and  were 
bound  to  go  on  the  land  and  ascertain  the  best  lino  of  road, 
and  in  doing  so,  must  necessarily  mark  some  trees  out-ide 
of  the  line  which  they  finally  approved.  There  was  no  proi>f 
of  any  unnecessary  acts  by  the  defendants.  The  return  of 
the  road  contains  all  that  the  law  requires,  and  the  surveyors 
in  opening  the  road  must  be  governed  by  the  widtli  and 
courses  ex[)ressed  in  the  return,  and  not  by  the  marks  on 
the  land  which  are  liable  to  be  defaced  or  altered.  In 
Perley  v.  Dibblee  («),  it  ap])eared  on  the  return  that  the 
laying  out  was  illegal;  but  there  is  no  case  where  evidence 
has  been  admitted  to  contradict  a  return  which  is  good  on 
its  face.  If  such  evidence  is  admissible,  the  evidence  offered 
here   was   not   sufficient   to   establish   a   trespass,   because 

(fl)  1  Kerr,  514. 
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O'Keleher  was  not  pretiient  when  the  road  was  laid  out.  As 
the  defendants  were  acting  under  kwful  authority,  a  mere 
excess  of  their  duty  will  not  make  them  trespassers  ab  initio: 
they  were  acting  gratuitously  for  the  public,  and  are  not 
liable  to  an  action  unless  they  did  the  act  maliciously.  Sut- 
ton V.  (Uark  (a).  Hall  v.  Smith  {b). 

A.  R.  Wetmore  contra.  The  laying  out  of  the  road  is  the 
material  tiling  by  which  the  ])laintiiT\s  rights  are  affected, 
and  it  must  be  proved  to  be  done  according  to  law,  or  the 
Commissioners  are  trespassers.  It  will  be  no  justification 
that  they  have  made  a  return  of  a  road  laid  out  according  to 
law,  if  the  marks  upon  the  land  will  not  support  it.  The 
return  is  only  the  result  of  the  laying  off.  Kex  v.  Sterling  (r). 
The  defendants  went  upon  the  land  under  a  legal  license 
which  authorized  them  to  lay  out  a  road  of  a  certain  width, 
and  if  they  exceeded  that,  they  were  tresj)assers  ab  initio. 
Caliir  V.  Wilson  ((/).  O'Kelehers  evidence  was  admissible. 
Whether  it  would  have  been  suflicient  to  establish  the  excess, 
would  have  been  a  question  for  the  jury;  but  it  ought  to  have 
been  received.  Sutton  v.  Clarke  and  Hall  v.  Smith  are  in- 
applicable to  a  case  of  trespass. 

Cur.  adv.  vult. 

Carter,  C.  .1.  now  delivered  the  judgment  of  the  (\)urt. 
The  evidence  of  O'Keleher,  (the  rejection  of  which  was  the 
ground  on  which  this  rule  was  granted),  if  admissible  at  all, 
was  clearly  not  admissible,  as  rebutting  evidence,  but  should 
have  been  given  on  the  jjlaintifT's  original  case.  If  it  could 
prove  any  thing,  it  went  to  prove  an  excess  in  doing  an  act 
justified  by  legal  authority.  Under  the  old  system  of  pleading 
this  must  liave  been  set  out  by  a  new  assignment,  and  evi- 
dence in  support  of  it  must  have  been  given  by  the  plaintiff 
in  his  opening  case.  So  now,  under  what  is  thought  to  be  an 
improved  system  of  pleading,  the  same  principle  should  ap- 
ply. If  the  trespass  complained  of  is  one  not  covered  by  the 
justification  set  out  on  the  plea  or  notice,  the  plaintiff  should 
give  evidence  of  that  fact  in  his  original  case.  If  the  jus- 
tification does  not  cover  the  acts  of  trespass  originally  proved 
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by  the  plaintiff,  additional  evidence  of  that  fact  is  unneces- 
sary and  superfluous.  If  it  does,  then  the  phiintiff  cannot  by 
any  rule  of  pleading  or  evidence,  set  up  fresh  acts  of  trespass 
as  rebutting  evidence. 

Being  of  opinion  therefore  that  the  evidence  was  properly 
rejected  at  the  time  it  was  offered,  and  looking  at  the  whole 
evidence  of  the  case,  we  see  nothing  in  the  charge  of  the 
learned  Judge  calculated  to  mislead  the  jury  as  to  the  effect 
of  the  evidence.  Indeed,  it  was  scarcely  denied  by  ^Ir.  Ritchie 
when  he  moved  for  the  rule,  that  the  verdict  was  proper  if 
the  evidence  were  jjroperly  rejected. 

The  rule  therefore  is  discharged. 


HOLDERNESS  against  WELLING. 

In  an  action  for  not  dHivoring  dealn  according  to  oontraot,  (lie  de- 
claration stated  tliat  tlie  d(>fendant  was  in  the  possession  r)r 
occupation  of  a  saw-mill  at  W.,  and  <»ngaffed  in  the  manufaeture 
of  hiniber  at  such  mill,  and  had  ajrreed  to  deliver  the  plaintiff  a 
quantity  of  deals  as  they  came  from  the  mill,  and  that  if  any 
accident  happened  to  the  said  mill  so  tli.it  the  deals  could  not  be 
cut  the  .contract  was  to  be  void:  averment  that  no  accident 
happtmed  to  the  said  mill.  The  contract  did  not  siKH-ify  any  parti- 
cular mill,  and  the  only  mill  in  the  defendant's  possession  was  in- 
jured and  prevented  from  sawinff.  Held,  That  the  averment  w.-^s 
material,  and  that  the  plaintiff  could  not  shew  that  another  mUI, 
not  in  the  defendant's  |M)ssessiou,  was  the  one  inten<led  by  the 
contract. 

Held  also,  that  if  the  declaration  was  amendable  as  to  the  description 
of  the  mill,  the  amendment  could  only  be  made  at  the  trial. 

Special  assumpsit.  The  declaration  stated  that  before 
and  at  the  time  of  making  the  agreement  by  the  defendant 
thereinafter  mentioned,  and  from  thence  to  the  com- 
mencement of  this  suit,  the  ])laintilT  was  a  merchant  engaged 
in  buying,  selling,  and  exporting  deals  and  other  timber  from 
this  Province  to  Great  Britain,  and  that  the  defendant  was 
j>os8essed  of,  or  in  the  occupation  of  a  certain  saw  mill, 
situated  in  the  county  of  Westmorland,  and  was  engaged  in 
the  manufacture  of  deals  and  other  lumber  at  such  mill,  and 
theretofore  on  the  2r)th  March,  1851,  at  Richibucto,  &c.,  by  a 
certain  memorandum  of  agreement  then  and  there  made 
between  the  plaintiff  of  the  one  part,  and  the  defendant  of 
the  other  part,  the  plaintiff  agreed  to  buy  of  the  defendant, 
and  th^  defendant  agreed  to  sell  the  plaintiff  about  200^000 
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foet  of  pine  and  spruce  deal,  and  to  deliver  the  same  at  185t3. 
Sliodiac  bridge  in  rafts,  as  the  deals  should  come  from  the  holdkrskss 
mill.  (The  price  and  mode  of  payment  was  then  stated.)  Jf-'"^^^!' 
And  lastly  it  was  agreed  between  the  ])arties,  that  in  case  any 
accident  should  occur  in  the  said  mill,  whereby  the  said 
quantity,  to  wit  200,000  feet  or  thereabo\its,  could  not  be 
cut,  the  said  agreement  should  be  null  and  void.  That 
though  the  i)laintiir  was  always  ready  to  ])erform  his  part  of 
the  agreement,  and  the  time  for  the  delivery  of  tlie  deals  had 
elapsed,  and  though  no  accident  occuitchI  to  the  said  mill, 
whereby  the  said  quantity  of  deals  could  not  be  cut,  but  on 
the  contrary,  the  said  mill  cut  a  much  larger  quantity,  yet 
the  defendant  refused  to  deliver  the  deals,  or  any  j)art 
thereof,  whereby  the  plaintilT  was  dejirived  of  great  profits, 
&c.,  and  Avas  obliged  to  purchase  other  deals  at  a  much 
higher  prite  than  he  had  agreed  with  the  defendant  for,  to 
wit,  &c.     Plea,  non  assumpsit. 

At  the  trial  before  Tarker,  J.  at  the  last  Kent  circuit,  the 
])laintiir  proved  the  folh)wing  agreement  between  him  and 
the  defendant:  *' Memorandum  of  agreement  between  John 
W.  Ilolderness  and  Moses  Welling.  That  the  former  ])ur- 
chases,  and  the  latter  sells  about  \JO0,()00  feet,  deal  nu'asure, 
of  pine  and  spruce  deal?*,  deliverable  at  Shediac  bridge  in 
rafts  as  they  come  from  the  mill,  at  t4  sterling  })er  M.  feet, 
deal  measure,  i)ayable  by  drafts  on  Knglaiul  at  ninety  days 
from  the  day  of  bills  of  lading  being  signed.  The  deals  not 
to  be  called  for  by  the  j)urchaser  before  the  15th  July  next. 
In  case  of  any  accident  occurring  to  the  mill,  so  that  the 
above  named  quantity  of  deals  cannot  be  cut,  it  is  under- 
stood that  the  contract  is  to  be  void. — Kichibucto,  2Gth 
March,  1851." 

It  appeared  that  the  defendant  and  his  brother  carried  on 
mercantile  business  at  Shediac,  and  that  the  brother  oc- 
cupied and  worked  a  saw  mill  on  the  Shediac  river  in  the 
year  1851,  but  it  did  not  appear  whether  the  defendant  wa?» 
concerned  in  the  mill  or  not.  The  defendant  had  told  the 
plaintifTs  agent  in  the  early  j)art  of  July  that  the  deals  were 
ready  whenever  the  plaintifT  sent  for  them,  but  afterwards 
when  the  plaintiff  sent,  he  refused  to  deliver  them.  This 
was  the  only  mill  at  which  the  deals  could  have  been  cut, 
and  no  accident  happened  to  it  to  prevent  its  sawing. 
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1853.  The  defendant  j)roved  that  the  mill  referred  to  was  not 

ij  77irJ»„-  in  liis  possession,  but  in  the  possession  of  his  l>rother  as 
affuiivft  tenant  to  Mr.  Weldon,  and  that  he  (defendant),  was  in 
possession  of  a  mill  on  the  Shediac  river  at  that  time, 
but  that  an  accident  happened  to  it  which  prevented  its 
sawing.  It  appeared  however  that  this  was  a  small  mill, 
and  quite  insullicient  to  saw  the  quantity  of  deals  the  de- 
fendant had  agreed  to  deliver,  and  that  he  had  been  endea- 
vouring to  purchase  the  other  mill  from  Weldon. 

The  learned  Judge  told  the  jury  that  if  the  averment  of 
the  defendant's  ]H)ssession  of  the  mill  was  material,  the 
plaintiff  could  not  recover  without  proof  of  it,  but  he  consi^ 
dered  it  was  not  material.  That  thev  would  be  entitled  to 
consider  whether  any  particular  mill  was  intended  by  the 
contract,  and  if  so,  which  mill  it  was;  that  if  Weldon's  mill 
was  the  one  intended,  the  defendant  had  shewn  no  excuse 
for  the  non-j)erf()rnuince  of  the  contract,  and  the  plaintill 
would  be  entitled  to  recover  the  dilterence  between  the  con- 
tract price  of  the  deals  and  what  they  would  have  sold  for 
at  the  time  they  were  to  have  been  delivered.  The  jury  gave 
a  verdict  for  the  jjlaintilf,  for  £193,  stating  that  they  foiunl 
the  Weldon  mill  was  intended  by  the  agreement. 

In  Michaelmas  term  last,  I).  S.  Kerr  obtained  a  rule  ni>i 
for  a  new  trial,  on  the  ground  of  misdirection  as  to  i)roof  of 
tho  averment. 

Ritchie  and  J.  M.  Johnson  shewed  cause  in  Hilary  term 
last.  The  question  is  whether  this  averment  may  be  struck 
out  without  affecting  the  declaration?  And  this  depends 
upon  the  question,  whether  any  allegation  on  the  subject  was 
necessary  to  be  made  by  the  plaintiff?  Kellncr  v.  IjC 
Jilesurier  {a.)  If  the  defendant  to  sup})ly  the  deals  depended 
on  the  defendant  being  in  possession  of  a  mill,  the  averment 
might  be  material;  but  such  is  not  the  case:  it  was  not  ne- 
cessary for  him  to  be  in  possession  of  a  mill  in  order  to  make 
the  contract,  and  there  is  a  breach  of  the  contract  whether 
ho  was  in  possession  or  not.  The  whole  allegation  might  be 
stmck  out,  and  still  there  would  be  a  good  cause  of  action. 
In  Grew  v.  Hill  (&),  which  was  an  action  for  placing  and 
keei)ing  gratings  on  the  highway  without  warning  the  public, 

(a)  4  East,  400.  (»)  8  Bxch.  80L 
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in  consuqiience  of  which  tho  phiiiitifT  fell  over  them  and  was       1853. 
injured,  an  alleviation  that  the  gratings  were  in  the  custody  HoLnKitNEsa 
and  care  of  the  defendant  was  held  to  he  immaterial.    If  this    ^^^lu'jJq 
is  an  averment  which  reijuires  strict  proof,  the  declaration 
may  be  amended  under  the  act  14  Vict.  c.  20,  so  as  to  con- 
form to  the  evidence.     Where  there  is  such  a  clear  breach 
of  the  contract,  it  would  be  injustice  to  the  plaintill  to  order 
a  new  trial. 

1).  S.  Kerr  and  A.  L.  I'almer  contra.  Tho  allegation  is 
descriptive  of  the  mill  intended  by  the  contract,  nnd  therefore 
must  l)e  proved.  Allegations  of  matters  of  description  must 
be  lit(frally  proved.  1  Chit.  PI.  (Jtli  ed.  202.  The  averment 
that  no  accident  occurred  to  the  *'  said  mill,"  refers  to  the 
mill  stated  in  the  inducement  to  have  been  in  the  defendant's 
possession,  and  the  whole  issu(^  was  whether  any  accident 
haj)pened  to  that  mill.  If  the  inducement  was  struck  out,  it 
would  alter  the  meaning  of  the  whole  of  the  subsequent 
allegations  in  the  declaration.  No  amendment  can  be  made 
now  for  the  jmrpose  of  sustaining  the  verdict. 

Cur.  adv.  vult. 

Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
Th<»  contract  on  which  this  action  is  founded,  refers  to  some  . 
particular  mill,  though  no  particular  mill  is  sulliciently  si)e- 
cified  by  descrijjtion  in  the  contract  itself.  The  plaintiff  in 
hih  declaration  has  chosen  to  describe  the  mill  alluded  to  in 
tho  contract,  as  a  siiw  mill  possessed  or  occuj)ied  by  the  de- 
fendant, and  has  averred,  as  he  was  bound  to  do  from  the 
terms  of  the  contract,  that  no  accident  happened  to  the  said 
mill.  As  a  defence  to  the  action,  the  defendant  might  have 
})ut  in  issue  by  a  special  plea,  the  averment  that  no  accident 
happened  to  the  said  mill,  in  which  case  the  plaintill  could 
not  have  departed  from  the  description  he  had  given  to  the 
mill  in  his  declaration.  Instead  of  taking  this  course,  the 
defendant,  under  the  general  issue,  relies  on  the  j)roof  that 
an  accident  did  happen  to  the  mill  to  which  the  plaintiff  by 
his  declaration  has  limited  the  contract.  Under  these  cir- 
cumstances, we  cannot  avoid  the  conclusion  that  the  aver- 
ment of  the  possession  or  occupation  of  the  mill  by  the  de- 
fendant has  been  made  material^  and  one  from  which  the 
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1853.       plaintiff  cannot  depart  by  evidence  that  another  mill  was  the 
HoZi^i^R'sKss  °n°  intended  l)y  the  contract. 

Welling.  The  question  it  will  be  remembered,  doe.s  not  turn  on  the 
necessity  of  making  any  averment  as  to  the  possession  of  the 
mill,  but  on  the  necessity  of  identifying  the  mill  by  sduu 
descriptive  averment;  and  the  plaintiff  having  adopted  this, 
and  this  only  mode  of  fixing  the  identity,  cannot  now  say  it 
is  immaterial,  but  uiust  be  confine<l  to  it. 

Had  no  other  proof  been  given  than  th.il  of  the  plaintiff, 
possibly  it  miglit  have  been  maintained  tliat  the  defendant's 
admission  made  in  the  early  part  of  July,  that  the  deals  were 
ready  for  delivery  when  the  ])laintiff  sent  for  them,  was  an 
admission  that  the  mill  at  which  they  were  sawed  wjis  in  his 
possession,  or  such  as  would  lead  to  that  inference;  but  the 
averment  was  disproved  by  tlie  defendant,  who  shewed  tliat 
the  mill  intended  by  the  contract,  according  to  the  ]daintiff's 
case,  would  not  answer  to  that  averment,  and  that  the  only 
mill  which  could  satisfy  the  description  (though  it  failed  in 
other  respects)  met  with  an  accident  which  i>revented  the 
sawing. 

We  cannot  get  over  these  difficulties,  which  we  regret  to 
say  comj)el  ais  to  set  aside  a  verdict,  that  so  far  as  we  can 
judge  from  the  evidence  before  us,  wa^  quite  unexeej)tion- 
able  on  the  merits.  There  was  no  doubt  a  mistake  as  to  the 
real  occupant  of  the  mill,  easily  accounted  for  by  the  dealings 
of  the  defendant  both  with  the  lessor  and  lessee,  if  no  parti- 
cular in({uiry  were  made. 

Another  ground  was  urged  by  the  plaintiff's  counsel  for 
supporting  the  verdict,  namely  that  the  averment  might  now 
be  amended  under  the  late  act  of  Assembly  so  as  to  conform 
to  the  evidence;  but  we  are  of  opinion  that  an  amendment 
of  this  sort,  if  allowable  at  all  under  either  of  the  late  acts, 
could  only  be  made  at  the  trial.  The  rule  for  a  new  trial 
must  be  made 

Absolute. 
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CEANE  against  AYRE.  1853. 

Whether  due  diligence  has  been  used  to  discover  an  attesting  witness  .^^^^^ 
must  depend  upon  the  circumstances  of  each  case.  '23rd  April 

Whore  the  attesting  witness  to  a  bond  left  the  plaintiff's  employment 
in  the  country  15  years  before  the  trial  and  went  to  St.  John,  and 
about  two  years  afterwards  told  two  persons  of  his  acquaintance 
in  the  country  that  he  was  going  to  Australia,  after  which  neither 
of  them  had  ever  seen  him,  though  one  of  them  had  resided  in  St. 
John  for  three  years  afterwards  and  the  other  was  there  frequently 
and  there  was  no  proof  that  the  witness  had  been  in  the  Province 
for  13  years:  Held,  suflacient  presumptive  proof  of  his  absence  to 
admit  secondary  evfdence  of  his  handwriting. 

Debt  on  a  bond.  Plea  non  est  factum  with  a  notice  of 
several  grounds  of  defence,  one  of  which  was  usury.  At  the 
trial  before  Street,  J.,  at  the  last  Westmorland  circuit,  it  ap- 
peared that  there  was  an  attesting  witness  to  the  bond,  one 
Charles  W.  Crane,  who  was  not  produced.  In  order  to  let 
in  secondary  evidence  of  the  execution  of  the  bond,  the  plain- 
tiff proved  that  the  attesting  witness  had  been  a  clerk  in  his 
employ  at  Sackvillc  at  the  time  the  bond  bore  date,  and  that 
he  left  there  in  1S37,  and  went  to  Saint  John,  stating  his  in- 
tention of  going  to  the  United  States,  and  that  he  had  not 
since  been  seen  at  Sackvillc;  that  he  remained  in  Saint  John 
till  1839  or  1840,  about  which  time  he  was  seen  there  by 
two  persons  who  knew  liim  at  Sackvillc,  to  whom  he  h^aid  that 
ho  intended  to  leave  in  a  few  days  for  Nova  Scotia,  and  was 
going  from  there  to  Australia.  Neither  of  these  persons  had 
ever  seen  him  since,  though  one  of  them  resided  in  Saint  John 
for  three  year?  after  that  time,  and  the  other  had  been  there 
frequently.  Proof  of  his  handwriting  was  then  received, 
leave  being  re^er\'ed  to  the  defendant  to  move  to  enter  a  non- 
suit if  the  evidence  was  insuflTicicnt.  Verdict  for  the  plaintiff. 

In  the  following  term  A.  L.  Palmer  obtained  a  rule  nisi 
for  entering  a  nonsuit,  citing  Doe  v.  Johnson  (a),  Wardell  v. 
Fermor  (6),  Doe  v.  Powell  (f). 

J.  M.  Johnson  and  Smith  shewed  cause  on  a  former  day 
in  this  term,  and  contended  that  there  was  sufficient  proof  of 
the  absence  of  the  witness.  It  might  be  very  difficult  to  prove 
that  a  person  was  not  in  the  country,  therefore  very  strict 
evidence  of  search  ought  not  to  be  required  where  a  witness 
had  not  been  heard  of  for  nearly  thirteen  years,  and  when 
last  seen  had  expressed  his  intention  of  leaving  the  country. 
Kay  V.  Brookman  (d). 

(a)  2  Chit.  B.  19G.  (6)  2  Camp.  282. 

(0)  7  a  ft  P.  617.  (d)  8  O.  &  P.  665. 

7  N.B.B. 
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of  suspicion  that  the  witness  has  been  sent  or  kept  out  of  the      1853. 
way,  it  is  not  necessary  to  prove  the  fact  by  direct  evidence  ,    crTne 
that  the  witness  is  in  another  country,  for  the  Judge  to  act      "f/ain*^ 
on  such  assumption.    The  attesting  witness  in  this  case  was 
clearly  identified  as  a  person  who  had  been  a  clerk  in  plain- 
tiit's  employ;  that  he  left  Sackville  in  1837,  and  went  to 
Saint  John,  with  the  avowed  intention  of  going  to  the  United 
States,  (which  intention  seems  to  have  been  abandoned);  that 
he  was  seen  by  two  of  the  witnesses,  Botsford  and  Kinncar, 
in  1839  ;  that  in  1839  or  1840,  he  stated  his  intention  of 
leaving  Saint  John  to  go  to  Nova  Scotia,  and  thence  to  Aus- 
tralia.    Mr.  Botsford  stated  that  he  himself  continued  to 
reside  in  Saint  John  three  years  after  this,  during  all  which 
time  he  had  never  seen  the  witness;  and  Kinnear  says  he  was 
several  times  at  Saint  John  and  never  saw  him.     There  is 
therefore  no  proof  that  he  has  ever  been  seen  in  the  Prov- 
ince during  the  last  thirteen  years.     One  of  the  grounds  of 
defence  relied  on  was  usury,  which  the  defendant's  counsel 
alleged,  rested    on    the    evidence    of    the  attesting  witness. 
Til  is  would,  we  think,    naturally    lead    him    to  make  some 
inquiries  about  such  witness;  but  there  is  not  the  slightest 
reason  for  us  now  to  suppose  that  the  conclusion  come  to  by 
the  learned  Judge  at  the  trial,  was  wrong.    It  is  impossible 
to  lay  down  any  inflexible  rule  in  such  cases.     Each  case 
must  depend  on  its  circumstances.    As  said  by  Aldcrson,  B. 
in  Gathercole  v.  Miall  (a).    "  The  search  should  be  sucli  as 
should  induce  the  Judge  to  come  to  the  conclusion,  and  the 
Court  aftenvards  on  revising  his  opinion,  to  come  to  the 
same  conclusion,  that  there  is  no  reason  to  suppose  that  the 
omission  to  produce   the  document  itself,  arose  from  any 
desire  of  keeping  it  back,  and  that  there  has  been  no  reason- 
ai)le  opportunity  of  producing  it,  whicli  has  been  neglected." 
All  the  facts  of  the  case  tend  to  satisfy  us  .of  the  justice  of 
the  demand,  and  although  the  learned  Judge  reserved  the 
question  for  the  consideration  of  the  Court,  we  are  unable 
to  say  that  the  secondary  evidence  was  improperly  received, 
for  we  think  enough  was  shewn  to  justify  the  assumption 
that  the  witness  was  not  within  this  Province  so  as  to  be 
amenable  to  the  process  of  the  Court. 

The  rule  for  a  new  trial  is  therefore  discharged. 

(a)  16  M.  &  W.  335. 
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185S.  HAZEN  against  BRYSON. 

A  venire  to  summon  12  jurors  to  try  a  cause  is  correct,  but  as  the 
number  stated  is  not  for  the  officer's  guide  in  summoning,  he  should 
summon  2'k.  If  he  only  summons  12,  and  for  that  reason  the 
cause  is  not  tried,  the  plaintiff  is  not  liable  for  costs  of  the  day  or 
to  judgment  as  in  ca^e  of  a  non-suit. 

QtiTiT.— Whether  30  Jurors  ought  not  to  be  summoned  under  the 
act  13  Vict.  c.  43. 

G.  W.  Ritchie  moved  on  a  former  day  in  this  term  for 
judgment  as  in  case  of  a  nonsuit  in  this  suit,  for  not  proceed- 
ing to  trial  according  to  notice. 

The  plaintiff's  attorney  had  issued  a  venire  to  the  coroner 
to  summon  twelve  jurors,  and  he  had  summoned  that  num- 
ber only.  Wlien  the  cause  was  called  on,  the  defendant's 
counsel  objected  that  the  jur}^  was  insufficient,  and  the  Judge 
sustained  the  objection^ and  refused  to  try  the  cause,  though 
the  plaintiff  was  ready  and  anxious  to  do  so. 

D.  S.  Kerr  opposed  the  motion  and  contended  that  the 
venire  was  correct  according  to  the  directions  and  forms  in 
the  books  of  practice;  2  Tidd,  836;  and  that  even  if  the  jury 
sunmioned  was  insufficient,  it  was  not  the  plaintiff's  fault, 
and  he  was  not  liable  to  pay  costs.    Oulton  v.  Morse  (a). 

Ritchie  contra,  contended  that  it  was  the  plaintiff's  duty 
to  direct  a  sufficient  number  of  jurors  to  be  summoned. 

Cur.  adv.  vult. 

Carter^  C.  J.  now  delivered  the  judgment  of  the  Court. 
We  think  there  was  no  ground  whatever  for  the  motion  made 
in  this  case  for  judgment  as  in  case  of  a  nonsuit.  The 
plaintiff  was  ready  and  anxious  to  try  his  case,  and  the  only 
difficulty  arose  from  the  coroner  to  whom  the  venire  was 
directed,  (the  sheriff  being  related  to  the  plaintiff),  having 
summoned  only  twelve  jufors,  of  which  omission  the  defen- 
dant took  advantage,  as  he  was  entitled  to  do.  But  he  now 
geeks  to  lay  the  blame  on  the  plaintiff,  because  the  writ  of 
venire  directed  the  coroner  to  summon  twelve  jurors. 

If  the  books  of  practice  and  forms  are  looked  to,  it  will  be 
seen  that  this  has  been  the  regular  form  of  venire  when 
issued  in  a  particular  case.  Indeed,  it  is  so  prescribed  by  the 
statute  7  &  8  Wm.  3,  c.  32  (6). 

The  number  named  in  the  writ  is  not  the  rule  for  the 
officer's  guidance  in  summoning,  but  the  number  to  be  8wom 
for  the  trial  of  the  cause;  though  probably  from  the  coroner'a 
(a)  2  Kerr,  77.  (»)  2  Tidd.  Sth  ed.,  88a 
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inexperience,  he  might  have  considered  the  number  men-  1858. 
tioned  in  the  writ  to  be  bis  guide;  and  it  must  be  admitted  hazen 
that  the  practice  is  not  very  convenient  in  this.  It  would  Bgyg^ 
have  been  proper  for  the  coroner  to  have  returned  twenty- 
four,  (a)  though  probably  some  question  might  arise  whether 
thirty  ought  not  to  be  the  number  (b).  The  consolidated 
act  of  Assembly  relating  to  juries,  12  Vic.  c.  41, 8.  4,  has  an 
express  proviso  as  follows: — "Provided  that  nothing  herein 
"  shall  be  construed  to  prevent  any  distringas,  or  other  jury 
*'  process  being  issued  for  the  summoning  of  any  jury  jn  any 
**  case  where  by  law  the  sheriff  cannot  act,  or  not  otherwise 
**  provided  for  by  this  act."  No  new  form  of  venire  or  dis- 
tringas is  provided  in  such  a  case,  and  the  plaintiff's  attorney 
was  quite  right  in  issuing  the  venire  in  the  old  accustomed 
form.  It  might  have  been  as  well  if  he  had  instructed  the 
coroner  as  to  his  duty,  but  the  omission  to  do  what  by  law  he 
was  not  bound  to  do,  cannot  be  considered  laches.  In  this 
case  the  plaintiff  would  not  be  liable  for  the  costs  of  the  day, 
and  as  there  is  no  ground  whatever  for  the  present  applica- 
tion, it  must  be  discharged  with  costs. 

Rule  discharged  with  costs. 

(a)  See  Bae.  Ah.  "  Jaries  '*(B)  6.  (6)  See  13  Viet.  c.  43.  «.  5. 
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ARGUED    AND    DETERMINED 


1858. 

IN   IHB  


SUPKEME  COUKT  OF  NEW  BKUNSWICK, 

IN 

TRINITY  TERM, 

^N  THE  SIXTEENTH  YEAR  OF  THE   REIGN   OP  VICTORIA. 


Ex  Parte  MULLIGAN.  hmju^.. 

This  was  an  application  for  a  certiorari  to  remove  a  con- a  bye  law  of 
miction  against  Mulligan  in  the  Citv  Court  of  Fredericton,  regulate  the 

°  '^  •  '  public  market 

lor  occupying  a  stall  in  the  Butchers'  Market  for  20  days  J®2n^i^  the 
"without  a  license,  contrary  to  a  bye  law  of  the  City  **  to[S2Jedami«J 
**  regulate  Public  Markets."    The  8d  and  4th  sections  ofj^^y'^jn^ffi^,, 
this  bye  law,  upon  ^ich  the  question  arose,  were  as  fol-  ih'oSfd' wce^e 
lows :— 3d.  "  The  lessee  of  any  stall  shall  receive  a  license  J^/^JJi*^*?^ 
•*  to  occupy  the  same,  signed  by  the  Mayor,  and  any  person  aSy'peSon  mJ 
'•'  occupying  without  license  any  stall  appropriated  as  a  part  SSt^i?ense^" 
'•'of  the  Butchers'  Market,  shall  be  liable  to  a  penalty  of "libSe'^toa 
*'  five  shillings  for  every  day  he  shall  so  occupy."  penalty. 

4th.  "After  the  present  year  (1852,)  the  several  stalls    Held,  in  a 
^'  shall  be  offered  for  lease  for  one  year,  between  the  25th  fh^naity.  ^^ 
*'  and  80th  April  in  each  year,  by  the  Clerk  of  the  Market  qaention  was 
*'  or  some  person  appointed  by  him,  but  no  license  to  occupy  defendant  had 
*'  shall  be  granted,  until  the  rent  is  paid  or  secured  to  the 
••  City  Treasurer  for  the  use  of  the  City." 

The  stalls  were  offered  for  competition  on  the  27th  April  ^  YuJTiSm 
last,  subject  to  conditions  posted  up  in  the  Market  ai^d  ^j^^t^the 
^bioh  were  publicly  read  at  the  sale,  that  the  purchase  money  ^^e^  ^^ 
ehoold  be  paid  by  the  2d  May  following.  Mulligan  purchased  ^^  by'oondju 
a  stall,  and  on  the  6th  May  tendered  the  rent  to  the  City  ^''°"  ""^  "^*'- 
7rea8urer,  who  refused  it  because  the  time  for  payment  had 
expired,  and  the  Mayor  for  the  same  reason  refused  him  a 
license  to  occupy  the  stall ;  but  he  took  forcible  possession 
of  it  and  occupied  it. 
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1858.  The  Attorney  General  in  support  of  the  motion  contended 

Ex  Parte  that  as  the  bye  law  fixed  no  time  for  payment  of  the  money, 
the  purchaser  had  a  right  to  pay  it  within  a  reasonable  time 
after  the  sale,  and  that  no  conditions  which  were  not  in  the 
bye  laws  could  have  any  effect.  [Wilmot,  J.  If  the  bye 
law  fixes  no  time,  the  implication  is  that  the  money  is  to  be 
paid  at  the  sale.  Street,  J.  There  can  be  no  objection 
to  fixing  the  time  of  payment  by  the  conditions  of  sale.] 
The  rent  having  been  tendered  within  a  reasonable  time 
after  the  sale,  the  purchaser  was  entitled  to  a  license,  and  if 
it  was  wrongfully  refused,  he  was, not  liable  to  a  penalty  for 
occupying  without  it,  the  object  of  the  bye  law  being  to 
enforce  the  payment  of  the  money.  The  Corporation  might 
bring  an  action  for  the  rent.  [Parker,  J.  They  repudiated 
the  sale  by  proceeding  for  the  penalty,  and  they  cannot 
afterwards  bring  an  action  for  the  purchase  money.] 

Carter,  C.J.  The  application  must  be  refused.  MuUi- 
gan  purchased  subject  to  the  conditions,  and  therefore  can- 
not now  object  to  them.  But  the  onlv  .question  is  whether 
he  has  a  license  ?  If  the  Mayor  has  wronp:fully  refused  the 
license  the  party  is  not  without  a  remedy. 

Parker,  J.  I  am  of  the  same  opinion.  The  applicant 
took  possession  of  the  stall  wrongfully,  and  the  Corporation 
had  a  right  to  refuse  his  money  afterwards.  There  is 
nothing  in  the  Bye  law  against  fixing  a  time  of  payment, 
and  I  think  it  was  quite  proper  to  do  so.  But  all  we  have 
to  look  to,  is  whether  Mulligan  has  a  license. 

Street,  J.  and  Wilmot,  J.  being  of  the  same  opinion — 

Bule  tefused. 


TOBIN  agaimt  LAYTON. 

Where  the  £>.  L.  Robinson  on  behalf  of  the  plaintiff  moved  to  amend 

{2»^^n^.the  rule  of  reference  in  this  cause,  by  inserting  therein  the 
LfaS  im*^^^  words,  "and  that  the  award  should  be  entered  on  thepoitea 

mentof  .... 


reference  at  Niii  Priu.  by  mietake  omitted  the  olaoie  that  the  awaxd  was  to  ba  aataiad  on  the 
potUa  ae  a  verdict,  the  Ooart  refiued  to  allow  that  clauee  to  be  iniarted  In  ttia  aurMOMBt  afl« 
the  plaintiff  had  caused  it  to  be  made  a  rule  of  this  Oonrt. 
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"  as  the  verdict  of  a  jury/*    The  cause  bad  been  referred  at      1858. 
Nisi  Frius,  and  the  original  memorandum  of  agreement  for      tomn 
that  purpose  signed  by  the  respective  attornies,  contained     latton 
a  clause  that  "  the  award  should  be  final  in  like  manner  as 
a  verdict  at  Nisi  Frius  '*  but  this  was  omitted  by  mistake 
in  the  final  agreement  which  was  afterwards*  drawn  up  and 
signed,  and  the  omission  was  not  discovered  by  the  plaintifiTs 
attorney  till  he  proceeded  to  tax  the  costs  in  May  last,  an 
award  having  been  made  in  favour  of  the  plaintiff.    In 
Easter  term  last  the  order  of  Nisi  Frius  had  been  made  a 
rule  of  Court  on  the  plaintiff's  application. 

C.  W.  Weldon  opposed  the  motion,  and  contended  that 
the  Court  had  no  power  to  correct  a  mistake  of  this  kind. 
Winn  V.  Nicholson  (a).  That  the  original  agreement  did 
not  contain  any  words  to  authorize  such  an  alteration  in  the 
rule,  and  that  to  comply  with  the  motion  would  be  to  alter 
the  contract  the  parties  had  entered  into  ;  and  that  at  all 
events  the  application  came  too  late,  after  the  plaintiff  bad 
acted  upon  the  agreement  by  having  it  made  a  rule  of  Court. 

Gabteb,  C.  J.  The  plaintiff  by  applying  to  make  the 
agreement  a  rule  of  ^ourt,  has  adopted  a  course  inconsistent 
with  his  present  application,  and  I  think  it  must  be  dismissed 
with  costs. 

Per  Curiam.    Motion  dismissed  with  costs. 

(a)  7  C.  B.  819. 


FETERS  against  FERLEY  and  Others. 


The  defendant  Perley  having  been  arrested  by  the  sheriff  n  a  debtor  es. 

oape  from  the 

of  york  on  a  ca.  sa,  at  the  suit  of  the  plaintiff,  entered  into  "mite,  and  hia 

^  bail  apply  to 

a  limit  bond,  with  the  other  defendants  as  his  sureties,  and  ^  ?i^^^.<;° 

renaormg  nim 

obtained  the  benefit  of  the  gaol  limits  of  the  County  of  York.  ^f^^T^vLt 
He  afterwards  escaped  and  went  to  the  County  of  Carleton,  iie/;d?i'^ 
(his  place  of  residence),  in  consequence  of  which,  the  plaintiff  ^^}^^^'^ 
took  an  assignment  of  the  limit  bond  and  brought  this  action*  der^to't^M ' 

Fisher  obtained  a  rule  in  Michaelmas  term  last,  calling  on  whinoe  he 
the  plaintiff  to  show  cause  why  the  bail  should  not  be  allowed 
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1858.  to  render  Perley  to  the  gaol  of  the  County  of  Carleton  in 
PKTER8  discharge  of  their  liability  on  the  bond,  or  for  each  other 
PKni!^.  relief  as  the  Court  might  grant,  on  the  grounds  that  Perley, 
since  his  escape,  had  been  arrested  at  Woodstock  in  another 
suit,  and  was  on  the  limits  there;  that  he  was  insolvent,  and 
that  they  were  not  indemnified.  He  referred  to  the  act 
18  Vict.  c.  81,  §  17,  22.  Gordon  v.  French  (a),  Macintosh 
V.  Allan  (6). 

Allen  now  shewed  cause  and  contended  that  the  only 
reasonable  construction  of  the  22d  section  of  the  act  was 
that  the  defendant  should  be  rendered  to  the  gaol  of  the 
County  from  which  he  had  escaped  ;  that  the  sheriff  of  any 
other  County  would  have  no  right  to  imprison  him,  and  such 
imprisonment  would  be  no  discharge  of  the  bond.  If  this 
application  was  granted  a  limit  bond  was  useless,  as  the 
debtor  could  choose  his  own  place  of  imprisonment  and 
virtually  deprive  the  ci editor  of  the  advantage  of  the  arrest 

Fisher  contra,  contended  that  if  the  plaintiff  still  had  the 
debtor's  body,  he  had  lost  nothing  by  the  escape ;  that  the 
act  did  not  require  the  render  to  be  made  to  the  gaol  from 
whence  the  debtor  had  escaped ;  and  th{it  if  the  plaintiff  had 
brought  an  action  against  the  sheriff  for  the  escape,  he  could 
only  have  recovered  nominal  damages  if  Perley  was  insol- 
vent, therefore  the  sureties  ought  to  be  relieved.  Macintosh 
V.  Allan  was  an  authority  for  this  application. 

Cabteb,  C.  J.  The  order  in  Macintosh  v.  Allan  was  that 
the  debtor  should  be  rendered  to  the  custody  of  the  sheriff  of 
York,  from  whom  he  had  escaped,  and  I  do  not  see  that  we 
can  make  any  other  order  in  this  case.  If  we  made  an  order 
to  render  Perley  to  the  sheriff  of  Carleton,  what  right  would 
.  the  sheriff  have  to  hold  him?  And  what  would  be  the  use 
of  a  limit  bond  if  this  application  could  be  granted  ? 

Per  Curiam.    Rule  discharged  with  costs. 

(a)  2  Kerr,  610.  (6)  3  Kerr,  368. 
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1858. 


Thursday, 
leth  June. 

Doe  on  the  demise  of  FRY  against  HILL. 
Ejectment  for   an   Island  called   Clinch's  Folly,  tried  By  a  |frant  of 

"^  an  Island, 

before  Wilmot,  J.  at  the  Charlotte  Circuit,  in  November  last.  ^I^^i^^'^i*^* 
The  lessor  of  the  plaintiff  claimed  title  under  a  gran*  JJl*  are  ISufed 
from  the  Crown  to   WiUiam  Paine  in   1786,   which  waBj3'^^«;>J°f^ 
expressed  to  be  of  an  Island  called  La  Tete  Island,  near  f^^r  ^^ 
the  entrance  of  Passamaquoddy  Bay,  "together  with  all Jj^ater?"  an 
*'  the  contiguous  small  Islands  that  are  joined  to,  or  con-  ^i^ectod  Vftb 
"  nected  with  the  said  Island  by  a  beach  or  shoal,  dry  at  low  one  Ey  a^Jfoai 
"  water."    It  appeared  that  there  were  a  number  of  small  J|^S«?nI?^ 
Islands  contiguous  to  La  Tete  Island,  and  connected  with  it  win  n^^pass^ 

"Liow  water" 

by  a  bar  or  shoal  which  was  dry  at  the  ordinary  low  water  means  low 

__  watiOf  at  ordiU' 

every  day,  but  the  shoal  between  Clinch's  Folly  and  La  Tete  ary  tides. 
Island  was  not  even  dry  at  ordinary  spring  tides,  but  only  at 
extraordinary  tides.  Several  of  the  defendant's  witnesses 
had  never  seen  it  dry,  nor  with  less  than  about  four  feet  of 
water  over  it,  and  one  of  the  plaintiff's  witnesses  could  only 
recollect  having  seen  it  dry  from  six  to  ten  times  in  a  year. 

The  learned  Judge  directed  the  Jury  that  this  Island 
would  pass  to  the  grantee  under  the  words  of  the  grant,  if 
the  shoal  connecting  it  with  La  Tete  Island  was  dry  at  ex- 
traordinary tides  from  year  to  year.  The  jury  found  that 
the  shoal  was  dry  at  such  tides  only,  and  gave  a  verdict  for 
the  plaintiff. 

In  Hilary  term  last,  the  Attorney  General  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection, 
citing  AngeU  on  Tide  Waters,  66. 

J.  W.  Chandler  shewed  cause  in  Easter  term  last,  and 
contended  that  as  the  ordinary  neap  tides  had  no  defined 
high  and  low  water  mark,  the  words  of  the  grant  must  be 
held  to  refer  to  the  ordinary  spring  tides.  The  object  of  the 
grant  was  to  convey  all  the  small  Islands  contiguous  to 
La  Tete  Island,  and  which  were  connected  with  it  by  a  beach 
or  shoal.  That  was  a  sufficient  description,  and  the  words 
**  dry  at  low  water"  might  be  considered  as  mere  matter  of 
illastration,  and  not  restrictive  of  the  prior  words,  accord- 
ing to  the  maxim /alta  demonstratio  non  nocet. 
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1858.  The  Attorney  General  contra,  conteniled  that  as  there 

Doelem.     wore  a  number  of  Islands  that  clearly  would  be  included 

a^irut  within  the  description  of  the  grant,  it  was  not  necessary  to 
give  the  words  any  forced  construction  with  reference  to  this 
Island.  The  words  "  low  water  "  meant  the  ordinary  low 
water,  as  according  to  all  the  authorities,  the  sea  shore 
was  that  space  between  high  and  low  water  mark,  where  the 
sea  flows  and  re-flows  at  ordinary  tides.  Angell  on  Tide 
Waters,  66.  That  the  plaintiff  must  shew  clearly  that  the 
Grown  had  divested  itself  of  the  title  to  this  Island.  If 
there  was  any  doubt  about  the  meaning  of  the  words,  the 
construction  ought  to  be  in  favour  of  the  Grown. 

Cur,  adv.  vult. 

Gabt£B,  G.  J.,  now  delivered  the  judgment  of  the  Court. 
The  only  question  necessary  to  be  decided  in  this  case,  is 
whether  the  Island,  called  at  the  trial  Clinch's  FoUy^  passed 
to  the  grantee  by  a  certain  grant  of  the  Grown,  made  in  1786 
to  William  Paine,  under  whom  the  lessor  of  the  plaintiff 
derives  title.  This  grant  is  expressed  to  be  of  a  certain 
Island  called  La  Tete  Island,  **  together  with  all  the  contig- 
''  uous  small  islands  that  are  joined  to  or  connected  with 
''  the  said  Island  hy  a  beach  or  shoal  dry  at  low  water.'* 

A  plan  is  referred  to  in  the  grant,  but  none  was  produced 
as  that  annexed  to  the  original  grant  to  aid  us  in  deciding 
on  the  intent  of  the  Grown  to  include  or  exclude  the  Island 
in  question,  and  it  appeared  in  evidence  that  there  were  some 
other  small  islands  contiguous  to  La  Tete  Island  which  would 
fully  supply  tbe  description  and  come  within  the  grant,  the 
beach  or  shoal  between  them  and  La  Tete  Island  being  dry  at 
a  certain  time  every  day.  We  do  not  see  how  we  can  give  any 
other  or  different  meaning  to  the  words  beach,  or  shoal  dry  at 
low  water,  than  would  be  given  to  the  term  sea  shore.  We  have 
in  Lord  Hale's  treatise  De  Jure  Maris,  p.  12,  a  definition  of  the 
term  "shore  "  which  has  been  generally  recognised,  espeei* 
ally  in  the  great  Portsmouth  case  reported  in  10  Price,  360. 
''The  shore  is  that  ground  which  is  between  the  ordinary 
''  high  water  and  low  water-mark.  This  doth  prima  facie 
**  and  of  common  right  belong  to  the  King,  both  in  the  shore 
"  of  the  sea  and  the  shore  of  an  arm  of  the  sea.** 
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"  What  shall  be  said  to  be  the  shore  or  littua  maris  ?   It  is      1868. 


"  certain  that  that  which  the  sea  overflows  either  at  high  Doe  dem 
"  spring  tides,  or  at  extraordinary  tides  comes  not  as  to  agaimt 
**  this  parpose  under  the  denomination  of  littu8  marii^  and 
*'  consequently  the  king's  title  is  not  of  that  large  extent,  but 
**  only  to  land  that  is  usually  overflowed  at  "  ordinary  tides. 
«  «  «  »  »  That  therefore  I  call  the  shore,  that  is  between 
**  the  common  high  water  and  low  water  mark  and  no 
"  more." 

If  a  grant  were  made  of  a  beach  or  shoal  dry  at  low 
'*  water/'  there  would  seem  little  or  no  doubt  that  it  would 
be  confined  to  a  beach  or  shoal  dry  at  ordinary  tides, 
lying  under  the  usual  high,  and  above  the  usual  low  surface 
of  the  tide  water.  Here  where  the  terms  are  used  to  connect 
contiguous  islands  without  any  other  specification,  it  would 
seem  most  reasonable  to  suppose  that  such  contiguous 
islands  only  were  intended  to  be  connected  together  by  the 
grant  as  would  have  between  them  generally  a  means  of 
daily  dry  communication  at  low  water,  and  not  extend  to 
such  as  might  be  cut  off  by  navigable  water  without  shore 
communication  for  a  month  or  six  weeks  together,  and 
where  the  beach  would  not  have  passed  had  the  grant  gone 
on  to  say  "and  also  the  said  beach  or  shoal."  It  would 
appear  by  the  evidence  that  the  beach  or  shoal  connecting 
Clinch's  Folly  with  La  Tete  Island  was  not  only  not  dry  at 
ordinary  tides,  but  was  not  even  dry  at  ordinary  spring  tides. 
Several  of  the  defendant's  witnesses  had  never  seen  it  dry 
at  all,  and  Samiiel  Califf^  one  of  the  plaintiff's  witnesses, 
could  not  speak  to  its  being  dry  more  than  from  six  to  ten 
times  in  a  year.  It  is  the  safer  course,  and  one  more  in 
accordance  with  the  construction  of  Grown  grants,  not  to 
extend  the  words  beyond  their  natural  and  legal  import. 
We  think  therefore  this  verdict  cannot  stand,  and  the  rule 
for  a  new  trial  must  be  made  absolute. 

Rule  Absolute. 
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WELDON,  Executor  &c.  against  WELDON. 

"^ectation"'  Trovbr  for  a  promissory  note  for  £30,  made  b3^  Peter 
.  ™?Kf^^  White  in  favour  of  the  testator,  or  order.  At  the  trial 
to  hia'Sifi^and  ^^^^^^  Street,  J.  at  the  last  Westmorland  Circuit,  it  appeared 
her.""^  Held  ?^i.  *^*^  ^^^  defendant  was  the  widow  of  John  Weldon,  who  died 
^*uiJ^  Jj'®  in  October,  1848,  having  about  a  month  previously  made  a 
in^nem'ent  ^^^^  ^"^  appointed  the  plaintiff  his  executor  and  residuary 
ooaidnot oper-  dcvisee,  after  giving  to  his  wife  several  specific  legacies  and 
nSnuwwM^  paying  her  an  annuity  of  £25.  Soon  after  making  the  will, 
beLg^^i^B^  and  during  his  last  illness,  believing  that  he  would  not  live 
livery  onfv.  dd.  loug,  the  tcstator  wrotc  the  following  indorsement  on  the 

frh^t  the  £!z>  <^   •  v^ 

ecutor'B  allow-  uotc  in  Question,  and  gave  it  to  the  defendant. 

ing  the  Widow  ^ 

Soto  fo/*two®        "  ^  8^^®  ^^^^  ^^^^  *^  ^y  wife."  "  John  Weldon," 

re^eweleg^a.  He  told  scveral  persons  soon  afterwards  that  be  had  no 
huBband^B  wui,  mouey  to  leave  his  wife,  but  that  he  had  given  her  this  note, 
manding  the    and  he  also  directed  the  maker  of  the  note  to  pay  it  to  her. 

Doto,  wag  no 

Sl^Stto  her*'     ^^^^  ^^*®^  ^^®  testator's  death,  the  plaintiff  applied  to 

heh*H*^vrnVde.    ^^^^^  ^^^  payment  of  the  note,  but  he  refused  to  pay  unless 

SSSt fK)£»* the '^®  ^^*'®  ^^^  produced,  and  the  plaintiff  then  gave  him 

maker.  notice  uot  to  pay  it  to  the  defendant.    A  few  weeks  after 

the  testator's  death,  the  defendant  went  to  reside  among  her 

own  relatives,  and  on  that  occasion  she  had  a  dispute  with 

the  plaintiff  about  the  property  she  claimed  under  the  will. 

He  agreed  to  give  her  certain  articles  which  she  took  away, 

but  nothing  was  said  about  the  note  at  that  time,  nor  till 

two  years  afterwards,  when  the  plaintiff  demanded  it  from 

the  defendant,  and  she  refused  to  give  it  up. 

The  learned  Judge  directed  the  jury  that  the  plaintiff  was 
entitled  to  recover,  unless  he  had  assented  to  the  defendant's 
keeping  the  note ;  that  in  order  to  determine  this,  they 
might  take  into  consideration  the  length  of  time  that  had 
elapsed  between  the  testator's  death  and  the  demand  of  the 
note  from  the  defendant,  and  also  the  circumstance  of  the 
plaintiff  having  settled  with  the  defendant  and  given  her  the 
property  bequeathed  by  the  will,  without  making  any  de- 
mand of  the  note.  On  the  other  hand,  the  plaintiff  having 
applied  to  the  maker  of  the  note  for  payment,  and  having 
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directed  him  not  to  pay  it  to  the  defendant,  was  a  circum-       1858. 
stance  to  shew  that  the  plaintiff  bad  not  assented  to  her      waiiDON 

*^  apaiiut 

keeping  it.  weldon. 

The  jury  gave  a  verdict  for  the  defendant,  and  in  Hilary 
term  last  A.  L.  Palmer  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection  and  the  improper  admission 
of  the  testator's  declaration  of  his  intention  to  give  the  note 
to  the  defendant.  1  IVma.  Exors.  (2d  ed.)  546,  (3d.  ed.)  615, 
Miller  v.  MiUer  (a),  were  cited. 

A.  J.  Smith  shewed  cause  in  Easter  term  last.  The  case 
olDaffieli  v.  Hicks  cited  in  1  Chit.  Gen.  Pr.  105,  establishes 
that  a  promissory  note  may  be  the  subject  of  a  donatio  mortis 
catisa^  and  MiUer  v.  Miller,  cited  by  the  defendant  shews 
that  such  a  gift  may  be  to  the  wife  of  the  donor.  All  the 
essentials  requisite  to  complete  such  a  gift  are  found  in  this 
case.  The  conduct  of  the  plaintiff  in  allowing  the  defendant 
to  keep  the  note  so  long  without  any  claim  for  it,  is  evidence 
of  his  assent  to  the  gift.  Even  if  the  note  could  not  pass 
by  the  indorsement  and  delivery  as  a  donatio  mortis  causa  it 
amounts  to  an  appointment  of  the  defendant  as  the  agent 
of  the  testator  to  receive  the  money,  and  therefore  the 
executor  should  have  bi  ought  assumpsit  for  money  had  and 
received.  The  testator's  declarations  of  his  intention  re- 
specting the  note  were  admissible,  as  they  were  not  offered 
for  the  purpose  of  contradicting  the  terms  of  the  will. 
Declarations  accompanying  an  act  of  a  party  are  always 
evidence  to  explain  it. 

A.  L.  Palmer  contra.  The  plaintiff  was  entitled  to  all 
the  personalty  both  as  executor  and  residuary  legatee,  and 
as  by  the  act  1  Vict.  c.  9,  «.  22,  the  Will  is  construed  as  if 
executed  immediately  before  the  death  of  the  testator,  it 
amounts  to  a  revocation  of  the  gift.  As  the  note  was  not 
payable  to  bearer,  no  interest  in  it  would  pass  by  mere  de- 
livery, and  upon  the  testator's  death  the  right  to  it  vested  in 
the  executor,  because  the  testator  could  not  legally  indorse 
it  to  bis  wife.  It  is  only  instruments  that  pass  by  mere 
delivery  that  are  the  subject  of  a  donatio  mortis  causa. 
6  Baa.  Ab.  119.    The  case  of  Duffield  v.  Hicks  was  in  a 

(a)  8  p.  Wm$.  856. 


% 
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1858.  Court  of  Equity,  and  is  therefore  not  applicable  here.  The 
weldom  defendant  was  guilty  of  a  conversion  by  keeping  the  note 
wbijx>n.  after  the  testators'  death,  and  nothing  but  a  release  can 
discharge  her  from  her  liability.  The  implied  assent  aris- 
ing out  of  the  delay  in  demanding  the  note  amounts  to 
nothing.  There  should  at  least  have  been  an  express  assent 
to  her  keeping  the  note.  The  testator's  declarations  were 
not  evidence :  ti)e  effect  of  them  would  be  to  control  the 

terms  of  the  will. 

Cur.  adv.  vult. 

Garter,  G.  J.  now  delivered  the  jifdgment  of  the  Court. 
It  is  with  regret  that  we  feel  ourselves  compelled  to  grant 
a  new  trial  in  this  case.     The  promissory  note  of  Peter 
White  did  certainly  belong  to  the  testator  at  the  time  of 
his  death,  and  the  balance  due  thereon  formed  part  of  the 
assets  of  his  estate,  which  in  law  the  defendant  improperly 
received,  and  she  might  have  been  sued  for  money  had 
and  received,  or  in  trover  for  the  note  at  the  option  of 
the  executors.    Although  we  may  be  satisfied  there  was 
an  intention  in  the  husband  to  give  it  to  his  wife,  that 
intention  has  not  been  legally  carried  out.     The  act  of  the 
testator  towards  carrying  out  that  intent  could  not  operate 
as  an  assignment  by  indorsement  of  the  note,  for   bis 
indorsement  to  his  wife  made  no  change  of  property  ;  nor 
as  a  bequest,  for  it  was  without  witnesses ;  nor  as  a  donatio 
mortis  causa,  for  if  the  difficulty  arising  from  the  nature  of 
the  security  could  be  got  over,  (See  1  Wm.  Exar$  504,  and 
the  authorities  there  cited),  the  requisites  of  such  a  gift 
seem  wanting.     The  case  did  not  go  to  the  jury  on  this 
ground,  but  on  the  ground  of  subsequent  acquieBcence  of 
the  executor  to  the  widow's  retaining  it.    Now  we  cannot 
see  any  evidence  which  would  warrant  the  jury  in  con- 
sidering such  acquiescence  proved.    There  was  notice  by 
the  executor  to  the  maker  of  the  note  not  to  pay  it  to  the 
widow,  and  to  the  widow  not  to  receive  the  amount,  and  a 
demand  upon  her  to  give  it  up.    What  might  poBsibly  have 
been  presumed  in  the  absence  of  evidence,  cannot  be  pre- 
sumed contrary  to  the  evidence.    The  rule  for  a  new  trial 
must  be  made  absolute  (a). 

(a)  See  Moore  v.  Darton,  20  Law  J.  {Ch.)  626;  Btainflmnd  v.  Willoli. 
12  Eng.  R.  42 ;  Boatto  v.  Ellis,  17  Jur.  406,  61  Eng.  B.  174;  Mmditiif. 
Watoon,  17  Jur.  1068. 
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SLOAN  against  DAVIS. 
This  was  a  review  from  a  Justices'  Court  in  an  action  of  a  Justice  of  the 

Peace  has  no 

trespass  to  land,  in  which  judgment  was  given  for  the  plain-  j^**u*^}J°n*Sf 
tiff.     The  facts  are  stated  in  the  judgment  of  the  Court.  ^~pj«tound 
The  case  was  brought  before  Parker,  J.  at  Chambers,  and  ^^Ire  thi  de- 
referred  to  the  Court  at  the  plaintift's  request.  in°kS!2r^uS;" 

S,  H,  Thomson  for  the  defendant  in  Easter  term  last,  aseoftheiaud; 
contended  that  the  title  to  land  came  in  question,  and  that  question  was 

whether  there 

the  Justice  had  no  jurisdiction  under  the  act  4  ITm.  4,  c.  45.  was  a  public 

•*  highway  over 

The  question  before  the  Justice  was  whether  the  plaintiff  ti^®  land, 
had  the  exclusive  right  to  the  land, or  whether  the  defendant 
had  a  right  of  way  over  it.  The  intention  of  the  act  was 
that  Magistrates  should  not  try  intricate  questions  of  that 
kind,  and  as  soon  as  that  question  arose,  the  Magistrate 
ceased  to  have  jurisdiction.    Tinniswood  v.  Pattison,  (a), 

A.  H.  Wetmore  and  Waiters  contra,  contended  that  in 
order  to  oust  the  jurisdiction  of  the  Justice,  the  freehold 
must  come  in  question ;  that  the  right  claimed  by  the  de- 
fendant was  merely  an  easement  over  the  land  which  did 
not  involve  the  question, of  title.  The  Justice  had  a  right 
to  inquire  and  decide  whether  the  title  really  was  in  ques- 
tion, LilUy  V.  Harvey,  (6),  Thompson  v.  Ingliam,  (c).  The 
jury  had  found  in  effect  that  the  road   did   not  exist. 

Barrachugh  v.  Johnson^  {d). 

Cur.  adv.  vult. 

GabteBp  C.  J.  now  delivered  the  judgment  of  the  Court. 
This  was  a  case  of  review  from  a  Justices'  Court,  in  which 
the  plaintiff  recovered  a  judgment  for  a  trespass  to  land, 
which  the  defendant  seeks  to  have  reversed,  principally  on 
the  groand  that  the  title  to  land  came  in  queBtion,and  there- 
fore the  Jastioe  had  no  jorisdiotion.  The  facts  appear  to 
be  as  follows :  The  plaintiff  was  seized  in  fee  of  the  locus 
in  quo,  on  which  be  had  placed  the  fence  which  the  defendant 
broke  down.    It  does  not  appear  to  have  been  a  wanton 

(a)  8  C.  B.  248.  (6)  19  Jur.  1086 ;  5  D.  <e  L.  648. 

(c)  14  Jur.  499.  (d)  S  A.  d  E.  99. 
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1858.      act,  but  done  under  an  assertion  of  right,  the  defendant  con- 
&LOJM      tending  that  the  fence  was  placed  across  a  public  highway, 
^^viB.      the  use  of  which  was  necessary  for  her.    It  appeared  that 
there  had  been  for  many  years  a  road  there,  used  by  the 
inhabitants,  and  necessary  for  them,  as  they  had  no  other 
road  until  a  new  one  had  been  laid  out  by  the  Commissioners 
of  Highways ;  that  steps  had  been  taken  to  shut  up  the  old 
road  under  the  power  given  to  the  Commissioners  by  the 
Act  of  Assembly,  but  that  this  proceeding  had  not  beea 
completed,  and  there  was  no  order  for  stopping  it  up.     ir 
therefore  it  was  a  public  highway  before  the  new  road  wa£^ 
laid  out,  it  still  continued  so.     The  question  then  wa9 
whether  there  was  such  a  public  highway,  and  as  there  was* 
no  proof  of  any  such  highway  having  been  laid  out  by  Com- 
missioners, it  must  have  originated,  (if  it  existed  at  all,)  hy 
dedication  of  the  owner  of  the  soil,  the  plaintiff  or  those  under* 
whom  he  claimed.    The  evidence  would  raise  two  questions.. 
1st.  Whether  there  had  been  a  dedication  by  the  owner  of 
the  soil,  and  if  so,  2dly.  Whether  that  was  an  absolute  or  & 
limited  dedication.     See  Barraclough  v.  Johnson^  (a).     Now 
these  are  questions  affecting  land,  (certainly  not  among  the 
simplest,)  which  we  may  fairly  infer,  it  was  the  intention  of 
the  Legislature  to  withdraw  from  the  jurisdiction  of  a  single 
Justice  of  the  Peace,  and  we  think  that  the  words  of  the 
act  4  Wm.  4,  c.  45,  8.  2,  will  bear  such  a  construction  as 
will  support  such  inference.    The  words  are  not  "  where 
''  the  freehold  shall  come  in  question,"  but ''  where  the  title 
**  to  land  shall  in  any  wise  come  in  question."     Now  where 
the  question  is,  whether  the  owner  of  the  fee  has  a  right  to 
the  exclusive  possession  and  use  of  the  land,  or  whether 
other  persons  have  a  right  to  an  easement  on  that  land 
which  entirely  deprives  the  owner  in  fee  of  all  ezcluBive  or 
beneficial  use  of  it,  seems  to  us  to  be  a  question,  (as  regards 
both  parties,)  in  some  wise  bringing  the  title  in  qaestion. 
There  is  a  somewhat  analagous  case  of  Chew  v.   Hd- 
royd  (6),  where  in  a  County  Court  the  plaintiff  sued  for  ^ 
trespass  committed  by  breaking  the  doors  of  certain  rooms 
in  a  cottage  of  the  plaintiff!.    The  plaintiff's  case  was  tbri 

(a)  BA.dtE.  99.  (b)  8  Bach.  E.  U9. 
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he  had  let  the  defendant  a  portion  of  the  cottage,  and  had  1858. 
reserved  to  himself  the  rooms  in  which  the  trespass  was  sloam 
committed.  The  defendant's  case  was  that  the  plaintiff  had  dayib. 
let  him  the  whole  of  the  cottage.  It  was  contended  that  this 
was  not  within  the  proviso,  9  &  10  Vic.  c.  95,  s.  58,  which 
enacts  that  the  County  Court  ''  shall  not  have  cognizance 
**  of  any  action  of  ejectment,  or  in  which  the  title  to  any  cor- 
"poreal  or  incorporeal  hereditaments,  &o.,  shall  be  in 
"  question,''  inasmuch  as  the  word  "  hereditament "  implied 
something  which  is  capable  of  being  inherited,  and  that  a 
mere  dispute  with  reference  to  occupation  was  not  sufficient 
to  oust  the  jurisdiction  of  the  Court.  The  Court  however 
held  that  the  jurisdiction  was  taken  away.  We  think  it 
will  be  fairly  carrying  out  the  spirit  and  policy  of  the  ex- 
ception in  the  Act  of  Assembly,  to  understand  by  "  title  to 
"  lands/'  any  interest  claimed  in,  or  right  to  the  use  of  any 
lands.  For  these  reasons  therefore,  we  are  of  opinion  that 
the  Justice  had  no  jurisdiction  in  this  case;  and  as  the  plain- 
tiff would  not  accede  to  the  propositions  made  by  the  learned 
Judge  before  whom  the  case  was  first  heard,  but  has  forced 
the  defendant  to  move  before  the  Court,  the  judgment 
will  be  reversed  with  costs. 

Kule  accordingly. 


GESNEB  against  GAIBNS. 

Tbbspabs  quare  clavsvm /regit    The  declaration  charged  j^^  exception 
the  defendant  with  breaking  and  entering  the  plaintiff's  close  f^f.  ^^^ 

teold  and  silver  and  other  mines  and  minerals "  extends  to  aU  oarbonaoeoas  minerals ;  and 
thcref<Nre  a  mineral,  thongh  not  strictly  coal,  is  excepted. 

The  constmction  of  a  Crown  grant  cannot  be  limited  by  the  Boyal  instmctions  directing  the 
Ooremor  of  the  Province  to  reserve  to  the  Crown  certain  minerals. 

If  the  exception  is  larger  than  the  instructions  authorised,  it  may  be  a  ground  for  repealing 
the  grant,  or  the  grantee  may  refuse  to  receive  it;  but  the  Crown  may  ratify  the  act  of  the 
OovemcMT. 

A  lieense  from  the  Crown  to  di^  minerals  in  granted  land  where  the  mines  are  excepted  out 
of  the  grant,  will  not  justifv  an  injury  to  the  anriaoe  soil. 

QHars,  whether  su^  a  ucense,  though  liable  to  forfeiture  for  non-perfonnanee  of  fha  eondl- 
tlOBS,  is  aetnally  fdrfeited  without  inquest  of  office. 

A  parol  lieense  from  the  owner  ox  land  in  which  the  mines  are  excepted,  to  the  grantee  of  tha 
mlaea  to  mt&t  and  dig  them,  vests  no  estate  in  the  licensee,  and  is  revoked  by  a  oonveyanoe  of 
tbo  land  to  a  thirdpcaion. 

Biieh  a  Ueonso  is  no  breach  of  the  implied  warranty  in  a  deed  of  bazgaln  and  sale^  and  tbo 


596  CASES  IN  TRINITY  TERM 

1858.  on  the  1st  January ^  1851,  sinkiug  shafts  and  digging  ap  the 
GE8NEB  soil.  There  were  also  counts  for  expelling  the  plaintiff  from 
Caibns.  the  close  and  taking  and  carrying  away  a  quantity  of  as- 
phaltum.  Plea  the  general  issue,  with  a  notice  of  defence, 
that  the  Queen  was  seized  of  all  the  coal  and  other  mines 
and  minerals  in  the  close,  and  by  license  dated  the  11th  Jan- 
uary,  1850,  granted  permission  to  Peter  Duffy  and  John 
Duffy  and  their  assigns,  to  search  for,  dig  and  carry  away 
the  minerals  for  a  term  of  twenty-five  years ;  that  P.  &  J. 
Duffy  assigned  all  their  right  and  interest  in  the  license  to 
the  defendant  on  the  13th  December,  1850,  by  virtue  whereof 
he  ought  to  have  a  necessary  way  over  the  close  for  the 
enjoyment  of  the  mines,  &c.,  and  that  the  plaintiff  had 
entered  the  mines  and  was  carrying  away  coal,  &c.,  when 
the  defendant  opposed  him. 

At  the  trial  before  Wilmot,  J.  at  the  Albert  Circuit  in  1852, 
it  appeared  that  the  land  upon  which  the  alleged  trespass 
was  committed  was  a  piece  of  about  four  acreE,  part  of  a 
grant  from  the  Crown  to  George  SteveSy  containing  the  fol- 
lowing exception  :  "  Except  and  reserved  to  us,  our  heirs 
''  and  successors,  all  coals,  and  also  all  gold  and  silver  and 
"  other  mines  and  minerals."  The  plaintiff  put  in  evidence 
the  following  documentary  title — the  Crown  grant  to  George 
Steves,  dated  &th  March,  1818 ;  a  deed  in  fee  from  George 
Steves  to  John  Steves,  dated  16th  March,  1848;  a  deed  of  bar- 
gain and  sale  in  fee  from  John  Steves  to  James  Steves,  Dawson 
Steves  and  John  L.  B,  Steves,  dated  24th  December^  1850 ; 
a  lease  of  the  four  acres  from  James,  Dawson  and  «/.  L.  B, 
Steves  to  0.  Milner,  for  twenty -one  years,  dated  24th  Decem- 
ber, 1850,  and  an  assignment  of  the  lease  to  the  plaintiff, 
dated  27th  December,  1860  and  registered  the  9th  January, 
1851.  It  appeared  that  the  plaintiff  went  into  poBseBsion  of 
the  land  on  the  9th  January,  1861,  and  sank  a  shaft  from 

snntor  Is  »  oompetent  witness  for  the  plaintiff  claiming  under  the  grantee.  In  aa  action  of 
nespass  brought  against  the  licensee. 

A  parol  assignment  of  such  a  license,  (though  unrevoked)  gives  no  ri|^t  of  mattj  to  tbt 
assignee. 

A  trespass  for  digging  up  the  plaintiff's  land,  the  defendantjustifled  his  eotrj  under  a  Uesuss 
from  a  former  owner  of  the  land  to  work  the  mines  therein :  Gfeld,  that  evldanoe  of  tuch  lissnis 
was  not  admissible  under  the  general  issue,  either  to  justify  the  detMidant^B  entiy  or  toslisv 
a  previous  _posMsslon  m  him. 

Bziiulsion  of  the  plaintiff  from  part  of  the  close,  is  suflloieat  to  lostaln  tba  eoant  Ufr 
jgpulaiOD. 
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which  he  raised  a  portion  of  the  mineral,  when  the  defend-  1858. 
ant  and  his  workmen  compelled  him  to  leave  the  mine,  and  gbsnbr 
afterwards  kept  him  out  of  possession  of  it.  The  de-  caibns. 
fendant  then  commenced  mining  operations  and  dug  and 
carried  away  from  the  four  acres  a  large  quantity  of  the 
mineral,  between  that  day  and  the  4th  February  following, 
when  the  action  was  commenced.  A  small  portion  of  the 
land  was  covered  with  the  defendant's  buildings  and  with 
the  shale  taken  from  the  mine,  but  there  was  no  other 
interference  with  the  plaintifiTs  occupation  of  the  land. 
A  number  of  scientific  witnesses,  both  chemists  and  geolo- 
gists, who  had  examined  the  mine  and  subjected  the 
mineral  to  a  variety  of  tests,  were  called  on  both  sides 
Those  on  the  part  of  the  plaintiff  were  of  opinion  that  the 
material  was  not  coal  nor  any  variety  of  it,  but  that  it  was 
asphaltum  ;  while  those  called  by  the  defendant  stated  that 
it  was  coal:  all  however  agreed  that  it  was  a  mineral. 
The  defendant  gave  in  evidence  a  license  from  the  Grown 
under  the  great  seal  of  the  Province  to  Peter  Dufiy  and 
John  D//j?y,  dated  the  11th  Januury,  1850,  to  occupy,  work, 
make  use  of,  and  enjoy  in  such  way  as  they  should  think 
proper,  and  to  dispose  of  the  produce  to  their  own  use  for 
the  term  of  twenty-five  years,  all  mines  of  gold,  silver, 
copper,  platina,  lead,  coals  or  other  minerals  of  any  and 
every  description  which  were  then  vested  in  the  Crown,  and 
which  the  said  P.  Duffy  and  J.  Duffy,  their  executors, 
administrators  or  assigns  should  discover,  open  or  work 
within  the  bounds  of  a  certain  tract  of  land  (including  the 
land  in  question) ;  conditioned  that  the  licensees  or  their 
assigns  should  pay  to  the  Receiver  General  of  the  Province 
at  the  expiration  of  a  year  from  the  date  of  the  license,  a 
duty  of  five  per  cent,  of  the  value  of  all  minerals,  and  a  duty 
of  one  shilling  per  chaldron  on  all  coal  raised  from  the 
mines,  to  be  paid  quarterly,  on  the  1st  of  January^  April, 
July  and  October  in  each  year,  and  in  default  of  payment, 
or  of  the  licensees  failing  in  any  year  (except  the  first)  to 
raise  coals  or  other  minerals  from  the  land  to  the  value  of 
£100,  the  license  to  cease  and  be  null  and  void.  It  also 
contained  a  clause  stating  that  at  the  expiration  of  the  term 

7  N.B.B. — 88 
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1858.  the  Crown  would  grant  a  further  license  to  the  licensees, 
oebkkb  their  executors,  &c.,  for  a  like  term  of  twenty-five  years,  on 
cfiBNB.  payment  of  the  like  duties,  and  performance  of  like  condi- 
tions, or  pay  to  the  licensees,  their  executors,  administra- 
tors or  assigns  the  valuation  of  all  the  buildings  and  im- 
provements which  should  then  be  upon  the  premises.  This 
license  was  assigned  to  the  defendant  on  the  13th  December, 
1850,  and  registered  the  28th  of  the  same  month,  and  the 
Duffys  covenanted  with  him  that  they  would  endeavour  to 
procure  him  a  lease  of  the  land  from  the  owners.  The  rent 
had  been  paid  on  this  license  up  to  April,  1851. 

John  Duffy  was  called  as  a  witness  for  the  defendant,  and 
stated  that  when  he  obtained  the  license  he  informed  John 
Steves,  who  then  owned  the  land,  and  asked  his  permission 
to  dig,  and  that  Steves  told  him  to  go  on  and  work  ;  that  he 
accordingly  opened  a  mine  and  worked  it  till  November,  1850, 
when  he  settled  with  Steves  and  paid  him  £10  for  the  year, 
and  that  Steves  then  told  him  he  might  continue  on  till  the 
spring.     Soon  after  this  he  assigned  the  license   to   the 
defendant  and  told  him  of  the  arrangement  with  Steves. 
Duffy's  evidence  was   objected   to   as   being  inadmissible 
under  the  general  issue,  but  was  received  for  the  purpose 
of  negativing  the  plaintiff's  possession. 

The  plaintiff  in  reply  offered  John  Steves  as  a  witness  to  < 
contradict  Duffy  as  to  the  permission  to  occupy  the  land. 
He  was  objected  to  as  incompetent  without  a  release  from 
James,  Dawson  and  J.  L.  B.  Steves,  on  the  ground  that  be 
would  be  liable  to  them  on  the  implied  warranty  in  his 
deed,  (a)  if  he  had  not  the  right  to  the  immediate  possessioD 
of  the  land  at  the  time  he  conve}*ed  it ;  and  the  learned 
Judge  being  of  that  opinion,  rejected  his  evidence.  The 
plaintiff  then  offered  in  evidence  a  license  from  the  Crown 
to  one  Foster  Bryant,  dated  the  10th  Avgust^  1841,  to  U^ 
occupy,  work  and  dispose  of  the  produce,  &c.,  for  a  term  of  j^^r: 
twenty-five  years,  all  mines  of  gold,  &c.,  coals  and  other  j|c:^ 
minerals  which  he  should  discover,  open  and  work  within  *  h:^s. 
certain  tract  of  land,  (the  same  land  as  described  in  Dufi'f  Ui^ 
license,  and  with  similar  terms  of  payment  of  duty,)  with  ft  f  ^ 


(a)  Bee  Aot  10  Vict,  e.  42,  t .  26. 


IN  THE  Sixteenth  Year  of  VICTORIA.  699 

condition  that  if  Bryant,  his  executors,  administrators  or      1858. 
assigns  should  neglect  to  pay  the  rent  on  the  days  specified,      orbnkr 
or  should  not  commence  effectually  to  \^ork  the  mines  within      caibns 
two  years  from  the  date  of  the  license,  all  his  right  and 
interest  therein  should  be  forfeited,  and  the  license  should 
cease  and  be  utterly  null  and  void,  and  it  should  be  law- 
ful for  the  Grown  to  enter,  &c.,  in  like  manner  as  if  the 
license  had  not  been  made.    It  was  objected  that  this  license 
was  inadmissible  without  an  assignment  from  Bryant,  but 
it  was  received  in  evidence.    The  defendant  then,  in  order  to 
shew  that  the  Bryant  license  was  forfeited  before  the  license 
issued  to  Duffy,  proved  by  the  Receiver  General  that  no 
rent  had  been  paid  on  Bryant's  license  since  July,  1841. 
The  learned  Judge  directed  the  jury  that  if  they  believed 
that  John  Stex'es,  in  Novemher,  1850,  had  authorised  Duffy 
to  go  on  the  land  and  work  till  the  following  Spring,  and 
that  such  authority  was  intended  by  Steves  to  cover  all  such 
works  as  were  necessary  lor  the  prosecution  of  mining  oper- 
ations, then  as  he  could  not  have  maintained  any  action  of 
trespass  for  the  acts  complained  of,  neither  could  the  plaintiff 
who  claimed  under  him,  and  in  that  case  their  verdict  should 
be  for  the  defendant  on  the  whole  declaration.    But  if  they 
were  of  opinion  that  no  such  authority  was  given  by  John 
Steves,  then  their  verdict  should  be  for  the  plaintiff  on  the 
count  for  digging  up  the  soil,  for  such  damages  as  would 
oon^pensate  him  for  the  acts  committed  between  the  Ist 
c){  January  and  the  4th  February,  1851.     That  as  to  the 
count  for  expulsion — the  evidence  shewed  an  expulsion  from 
the  shaft,  which  he  considered  sufficient  tosupport  the  count. 
That  the  reservation  in  the  grant  was  such  as  the  Grown 
had  a  right  to  make,  but  that  such  reservation  did  not,  as  a 
legal  incident  thereto,  give  any  right  to  the  Grown  or  its 
licensee  to  do  any  act  on  the  land  which  would  injure  the 
surface,  and  that  the  owner  of  the  soil  could  maintain  an 
action  against  the  licensee  of  the  Grown  for  any  such  injury. 
£at  thoagh  the  defendant  might  be  liable  for  entering  on  the 
land,  the  plaintiff  could  not  recover  upon  the  count  for  taking 
and  carrying  away  asphaltum  ;  for  admitting  the  article  in 
^uestioo  to  be  sach,  it  was  proved  to  be  a  mineral^  and  was 
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1858.  therefore  reserved  by  the  Crown  in  the  grant  to  George 
gbbxer  Steves  and  did  not  belong  to  the  owner  of  the  soil.  Thoagh 
ca£bni.  for  this  reason  he  did  not  consider  it  material  to  determine 
whether  the  article  was  coal  or  asphaltam,  yet  as  so  much 
evidence  had  been  given  in  reference  to  it  he  woald  ask  the 
jnry  to  say  which  of  the  two  they  considered  it.  The  jury 
found  a  verdict  for  the  defendant,  stating  that  they  believed 
the  material  to  be  coal. 

In  Michaelmas  term  last  D.  S.  Kerr  obtained  a  rule  nisi 
for  a  new  trial  on  the  following  grounds  :     1.  That  the 
words  of  the  exception  *'  other  mines  and  minerals  "  were 
void  for  uncertainty.     2.  That  if  they  were  not  void,  they 
were  confined  to  metallic  minerals  of  the  same  class  as  those 
immediately  preceding  them  in  the  grant.     8.  That  the 
exception  of  coals  was  contrary  to  the  Royal  instructions  to 
the  Governor,  and  therefore  void.    4.  That  the  license  to 
Duffy  was  void,  being  more  extensive  than  the  reservation 
authorized,  and  containing  no  recital  of  the  grant.     5.  That 
the  license  to  Duffy  was  void  in  consequence  of  the  prior 
license  to  Bryant.     6.  That  the  Receiver  GeneraVs  evidence 
was  improperly  admitted,  as  an  inquest  of  office  was  neces- 
sary to  forfeit    the  Bryant  license.      7.    That   the   Duffy 
license  was  void  by  non-payment  of  rent  at  the  time  it 
became  due.     8.  That  Duffy's  evidence   of  license  from 
Steves  to  occupy  was  inadmissible  under  the  plea  and  notice. 
9.  That  if  there  was   any  such   license  to  Duffy  it  was 
revoked  by  Steves'  sale  of  the  land.     10.  That  the  evidence 
of  John  Steves  was  improperly  rejected,  as  he  was  not  in- 
terested.    11.  That  it  should  have  been  left  to  the  jury  to 
say  whether  the  substance  was  coal  or  asphaltum. 

In  Easter  term  last,  the  Attorney  General^  Gray,  Johnson 
and  A.  L.  Palmer  shewed  cause.    The  word  **  minerals" 
in  the  grant  must  not  be  construed  in  its  strict  tecbnicsl 
sense,  because  almost  every  substance  in  the  earth  contaios 
mineral  matter.   The  Court  would  not  be  justified  in  patting    1 1 
a  construction  on  the  words  of  the  exception  which  would    f  ^ 
have  the  effect  of  making  the  grant  void,  if  it  is  capable  d 
any  other  construction  which  would  support  the  intention  of 
the  Crown.    Thus  in  the  case  of  Alton  Wood$  (a),  it  irtf 

(a)  1  Co.  49. 
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held  that  the  words  ex  gratia  apedali^  c&c.,  "  should  never  1858. 
produce  a  violent  or  strainable  construction,  or  any  con-  gebneb 
struction  which  is  against  the  intent  and  purpose  of  the  King  cairnb. 
in  his  grant, but  the  grant  notwithstanding  those  words  shall 
be  taken  in  an  usual  and  common  sense  and  understanding, 
aecundem  intentionem  domini  Regis.**  If  the  plaintiff  claims 
under  the  grant,  he  must  take  it  as  it  is  ;  he  cannot  accept 
that  part  of  it  which  suits  him,  and  reject  the  rest.  No 
authority  has  been  shewn  for  limiting  the  word  "minerals" 
to  metallic  minerals.  There  are  no  minerals  ejusdem  generis 
with  gold  and  silver ;  it  is  clear  therefore  that  it  was  not  the 
intention  to  limit  the  general  words  ''  other  mines  and 
minerals  "  to  minerals  of  that  class  :  such  a  construction 
would  render  the  words  totally  inoperative.  The  exception 
therefore  extends  to  all  minerals,  as  understood  in  the 
popular  signification  of  the  word,  and  includes  everything 
that  is  dug  out  of  a  mine.  Earl  of  Rosse  v.  Wainmauy  (a) ; 
Mickethwaite  v.  Winter  (&).  The  intention  of  the  Grown 
is  apparent  on  the  face  of  the  grant,  and  by  adopting  the 
popular  and  simple  signification  of  the  words,  effect  may  be 
given  to  every  part  of  the  grant.  The  Boyal  instructions 
could  not  affect  the  grant  even  if  they  were  in  evidence  :  it 
must  be  construed  by  its  words,  without  reference  to  the 
instructions.  If  any  effect  is  to  be  given  to  the  words  of 
the  grant,  "  other  mines  and  minerals,"  the  license  is  not 
more  extensive  than  the  reservation,  because  those  words 
Would  include  all  the  additional  minerals  specified  in  the 
license.  The  words  of  the  license,  ''  minerals  of  every 
description,"  mean  the  same  thing  as  ''other  mines  and 
minerals,"  and  therefore  if  the  exception  is  good,  the  license, 
80  far  as  relates  to  this  point,  is  good  also.  The  word 
**  occupy  "  in  the  license  taken  in  connexion  with  the  subse- 
quent words  means,  to  occupy  the  mine  and  not  the  surface 
of  the  land.  It  does  not  profess  to  give  any  right  to  enter 
On  the  soil,  nor  does  the  defendant  claim  the  right  of  entry 
by  virtue  of  the  license  from  the  Crown,  but  under  a  license 
from  Che  owner  of  the  soil,  and  the  defendant  had  the  pos- 
^Mion  of  the  mine  as  absolutely  as  the  plaintiff  had  of  the 

(a)  U  M.  dt  IF.  SSe  {b)  SLawdt  Eq.  626. 


i 


602  CASES  IN  TRINITY  TEEM 

1858.      surface  of  the  land.     The  objection  that  the  license  is 
GxBNEB      for  not  reciting  the  previons  grant  of  the  land,  is  not 
G^NB.      tained  by  the  case  of  Wing  v.  Harris  (a),  because  there  1 
grants  were  of  the  same  land,  but  here  the  subject  ma 
of  the  grant  and  of  the  license  are  entirely  distinct. 
Bryant  license  was  inadmissible  as  rebutting  evidence, 
also  because  the  plaintiff  claims  no  right  under  it  and  cat 
take  any  advantage  of  it.     It  had  expired  before  the  L 
license  issued,  by  efflux  of  time,  and  by  non-performan< 
the  condition  to  work  effectually  within  two  years,  an* 
pay  the  rent:  it  was  therefore  void  and   no   inques 
office  was  necessary, — the  Receiver  Generals  evidence 
sufficient.     An  inquest  is  not  necessary  when  the  Ei 
title  appears  in  any  shape  of  record,  Chit  Prerog.^ 
lu  17  Vin.  Ah.  220  it  is  said,  *'  If  the  King  lease  for  y 
"  rendering  rent  at  the  Exchequer,  and  for  non-payn 
"  the  estate  to  be  void ;  upon  non-payment  the  estate  e 
''  be  void  without  office,  for  this  is  in  the  nature  of  a  lin 
"  tion,  and  the  non-payment  appears  of  record."    This 
being  reserved  payable  to  the  Receiver  General^  should  1 
the  same  effect  as  the  reservation  payable  at  the  Excbei 
in  England.    It  is  not  to  be  presumed  that  the  Grown  w 
grant  a  second  license  while  a  prior  one  was  subsist 
The  license  from  Steves  to  Duffy  to  work  the  mine  conv< 
also  a  right  to  enter  and  take  away  the  coal,  and  was  th 
fore  not  revocable.     Doe  v.  Wood  (b).     It  cannot  be 
tinguished  from  Wood  v.  Manley  (c),  where  Lord  Den 
says,  "  The  argument  goes  this  length  :  that  if  I  sell  g< 
"  to  a  party,  who  is  by  the  terms  of  the  sale,  to  be  permi 
"  to  come  and  take  them,  and  he  pays  me,  I  may  afterwi 
''  refuse  to  let  him  take  them.  The  law  countenances  not! 
''  so  absurd  as  this:  a  license  thus  given  and  acted  upon  i 
''  revocable."  At  the  time  the  plaintiff  alleges  the  license 
revoked,  the  defendant  had  worked  the  mine  and  raised  cot 
the  surface,  therefore  the  plaintiff  cannot  revoke  the  lice 
and  deprive  the  defendant  of  his  property.    Luch  a  lici 
gives  an  interest  which  may  be  assigned.  Jonesw. Reynolds 

(a)  Cro.  Elix.  281.  (6)  2  B.  <^  Aid.  724. 

(c)  11  A.  d  E,  84.  (d)  AA.dtE,B(». 
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Rogers  v.  Brenton  (a),  Muskett  v.  Hill  (b).      John  Steves      1868. 
was  an  im^ompetent  witness  without  a  release.     1  Stark,     gbbnbb 
Ev,  107.      The  license  to  Dufy  was  an  incumbrance  on      caibmb. 
the  land  and  a  clear  breach  of  the  implied  covenants  in  his 
deed  of  bargain  and  sale:  it  was  his  interest  that  the  plaintiff 
should  recover,  because  he  would  thereby  be  entirely  exon- 
erated from  liability  of  his  covenant.    Wedegwood  v.  Hart- 
ley (c).  The  plaintiff  shewed  no  sufficient  possession  to  main- 
tain trespass  :  if  he  had  a  sufficient  possession,  the  defen- 
dant has  not  committed  any  trespass  upon  the  soil. 

D.  S,  Kerr  contra.       The  plaintiff  proved   a  sufficient 
title  and  possession  as  against  a  wrongdoer.     If  the  defen- 
dant was  in  possession  of  the  land  he  was  there  wrongfully, 
and  the  plaintiff  who  had  the  right,  having  entered  and 
taken  possession,   could   maintain   trespass.     ButcJier  v» 
Butcher  (cZ).    Where  two  persons  are  in  possession  of  land, 
one  rightfully  and  the  other  wrongfully,  the  law  adjudges 
him  to  be  in  possession  who  has  the  right.    Expulsion  from 
part  of  the  close  is  sufficient.    2  Stark.  EvAlVI .  The  words 
''other  mines  and  minerals ''  are  void  for  uncertainty:  they 
include  the  whole  mineral  kingdom,  and  taken  in  their 
enlarged  sense,  they  will  subvert  the  grant.      An  exception 
must  be  described  with  certainty  or  it  will  be  void.     Shep- 
Touch,  78.      It  is  impossible  to  point  with  certainty  to  the 
minerals  intended  to  be  included  under  the  general  words 
**  other  mines  and  minerals/'   without  giving  to  them  a 
construction  which  would  include  the  whole  soil  and  reserve 
to  the  Crown  all  that  the  grant  professed  to  give  :  it  either 
xeserves  everything,  or  only  the  minerals  specifically  men- 
tioned.  If  an  exception  extends  to  the  whole  thing  granted, 
it  is  void.     DorreU  v.  Collins  (c),  Kenson  v.  Reading    (/), 
17  Vin.  Ab.  140,  Stockdale*s  case  (g).     If  the  construction 
contended  for  by  the  defendant  is  correct,  the  exception  is 
^oid ;  but  it  is  the  duty  of  the  Court  to  give,  if  possible,  such 
«  construction  to  the  grant  as  will  sustain  every  part  of  it : 
this  can  be  done  by  referring  to  the  Boyal  instructions  to 
the  first  Lieutenant-Governor  of  the  Province  in  August, 

(a)  10  Q.  B.  53.        (b)  6  Bing.  N.  C.  694.        (c)  lOA.AE.  619. 
(d)  7  jB.  A  C.  899    («)  Cro,  ElU.  6.     (/)  Cro.  Elix.  244.     (y)  12  Co.  S6. 
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1858.  1784.  The  6l8t  clause  of  these  instructions  is  as  follows  : 
obsnsb      "  And  whereas  it  hath  been  represented  to  us  that  several 

efiBHB.  **  parts  of  our  Government  of  New  Brunswick  have  been 
'*  found  to  abound  with  coals  it  is  our  will  and  pleasure 
''that  in  all  grants  of  land  to  be  made  by  you,  a  clause  be 
"  inserted  reserving  to  us,  our  heirs  and  successors,  all 
*'  coals,  and  also  all  mines  of  gold,  silver,  copper  and  lead 
*'  which  shall  be  discovered  upon  such  lands."  Similar 
instructions  were  given  to  the  Governors  appointed  since 
that  time,  and  no  Governor  had  a  right  to  issue  a  grant  with 
a  more  extensive  reservation.  Goal  is  a  combustible 
mineral,  and  the  others  are  metallic:  if  therefore  any  effect 
is  given  to  the  words  "other  mines  and  minerals,"  they  must 
be  held  to  apply  to  minerals  ejusdem  generis  with  those 
immediately  preceding  them,  namely  to  minerals  of  a 
metallic  nature.  Moore  v.  McOrath  (a).  This  will  give 
effect  to  every  part  of  the  grant  and  will  make  the  excep- 
tion consistent  with  the  Royal  instructions  and  with  the 
principles  of  law.  This  grant  also  conveyed  to  the  grantee 
all  "profits,  commodities, hereditaments"  c&c. appertaining 
to  the  land.  A  grant  of  the  profits  of  land  is  a  grant  of  the 
and  itself.  Tomlin'a  Law  Diet,  "  Profits,"  Sliep.  Touch. 
97,  Co,  Lit.  4,  b.  These  words  of  the  grant  must  have  the 
meaning  which  the  law  assigns  to  them,  and  the  exception 
must  be  construed  strictly  in  favour  of  the  grantee.  Ad- 
mitting the  reservation  to  be  good,  the  license  to  Duffy  is 
void  because  it  is  more  extensive  than  the  grant  will 
authorise.  According  to  the  case  of  McMahon  v.  Berton{h) 
a  license  to  dig  minerals  is  only  an  incorporeal  right ;  but 
this  license  gives  the  right  to  ''occupy, work,  make  use  of 
"and  enjoy,"and  contemplates  the  erection  of  buildings  and 
the  occupation  of  the  surface:  that  is  a  corporeal  right 
which  the  Crown  had  no  power  to  give.  The  grant  reserves 
to  the  Crown  no  right  to  enter  upon  the  land, but  the  license 
gives  the  entire  right  of  occupation  and  the  power  of  com- 
mitting waste.  The  term  "occupant"  is  well  understood. 
A  license  to  enter  and  occupy  land  for  a  certain  time 
amounts  to  a  lease,  and  ought  to  be  pleaded  as  such.    &L 

(a)  1  Cowp,  12.  (6)  AnU  p.  8S1. 
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a:  p.  1849.  In  4  Bac,  Ab.  682  a  lease  is  defined  to  be  a  1858. 
contract  for  tbe'possession  and  profits  of  lands.  The  license  orrnrr 
is  also  void  for  not  reciting  the  former  grant.  Alton  Woods  c^rnb. 
case  (a),  Alcock  v.  Cook  (6),  17  Vin.  Ab.  80,  108,  110.  As 
long  as  the  Bryant  license  was  ancancelled  the  Grown  could 
not  grant  license  to  another,  and  it  was  competent  for  the 
plaintiff  to  avail  himself  of  it  to  cut  down  the  Duffy  license, 
though  he  did  not  claim  under  it:  all  that  was  necessary  for 
the  plaintiff  was  to  shew  the  Duffy  license  void,  and  this 
was  done  byshewing  the  previous  license  outstanding.  The 
evidence  that  the  rent  reserved  by  the  Bryant  license  had 
not  been  paid,  was  inadmissible,  because  the  office  of  the 
Receiver  General  in  this  Province  in  not  an  office  of  record 
like  the  Exchequer,  in  England.  But  admitting  that  the 
evidence  was  properly  received,  it  did  not  prove  the  Bryant 
license  void.  A  Crown  lease  is  voidable  only  for  non-pay- 
ment of  rent  according  to  the  reservation.  Stephens  v. 
Potter  (o).  Unless  the  lease  was  absolutely  void  there 
should  have  been  an  inquest  of  office.  Sir  Moyle  Finch's 
case  (cZ).  Where  a  common  person  cannot  have  possession 
without  an  entry,  the  King  cannot  have  it  without  an  office 
or  other  record;  and  where  the  King  claims  under  a  proviso 
of  re-entry  in  a  lease  for  non-pa vment  of  rent,  an  office  is 
necessary.  Chit.  Prerog.  249,  Com.  Dig.  "Prerogative," 
(D.  70).  It  cannot  be  ascertained  without  an  inquest  of 
office  whether  Bryant  has  complied  with  the  conditions  of 
his  license  or  not ;  the  breach  is  not  apparent  on  the  face 
of  the  license.  If  the  Receiver  GeneraVs  evidence  was  ad- 
missible to  shew  the  Bryant  license  void,  it  also  shewed  that 
the  Duffy  license  was  void  for  non-payment  of  rent 
i>it^'8  evidence  was  inadmissible  under  the  plea.  Under 
the  general  issue  the  defendant  may  give  evidence  of  free- 
hold in  a  third  person  by  whose  command  he  entered  ;  Ar- 
dent V.  Dwrant  (e),  Parent  v.  Comelison  (/),  but  that  was 
not  the  case  here,  for  the  freehold  was  in  Steves.  The 
permission  to  Duffy  to  enter  upon  the  land,  if  it  amounted 
io  anything,  was  only  a  parol  license  which  was  revocable 

(a)  1  Co.  41.  (6)  6  Bing.  340.  (c)  Cro.  Car.  100. 

(d)  Cro,  Elix.  221.  {e)  S  T.  R.  403.  (/ )  Bert.  R.  236. 
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1858.  at  any  time,  and  was  determined  by  the  conveyance  froi 
gebneb  Steves.  Wallis  v.  Harrison  fa),  Fentiman  v.  Smith  (b 
^jSom.  Even  if  it  was  good  as  a  license  to  Duffy, he  could  not  assig 
it  to  the  defendant  by  parol:  it  is  an  interest  in  lands  whic! 
can  only  be  assigned  by  writing,  according  to  the  statute  c 
frauds.  A  parol  lease  cannot  be  assigned  without  writing 
Botting  v.  Martin  (c).  Steves*  evidence  was  improper! 
rejected,  for  even  if  he  gave  Duffy  any  permission  to  go  oi 
the  land,  he  revoked  it  by  the  conveyance,  and  therefor 
there  was  an  end  to  any  incumbrance  that  might  hav 
existed  before  that,  and  consequently  he  had  no  interest  ii 
the  result  of  the  suit.  The  record  in  the  suit  could  not  b 
evidence  against  him.  The  liability  which  will  exclude  ; 
witness  must  be  direct  and  immediate  to  the  person  b 
whom  he  is  called  ;  in  this  case,  if  there  was  any  liabilit; 
over,  it  was  too  remote  to  render  the  witness  incompetent 
Clark  v.  Lucas  (rf),  Robinson  v.  Wilson  (e).  The  interetj 
*  of  a  witness  should  be  shewn  on  the  voir  dire,  unless  i 
appears  on  the  record.  1  Stark.  Ev,  134.  Bunter  v.  Warr 
if).  Steves  was  not  an  incompetent  witness  until  the  fac 
was  established  that  he  had  given  a  deed  of  the  land  ii 
which  there  was  a  covenant  of  warranty.  The  jury  shoal 
have  been  directed  to  find  whether  the  mineral  was  coal  o 
asphaltum,  and  if  they  had  any  doubt  about  it,  to  find 
verdict  for  the  plaintiff,  because  the  defendant  was  bouu 
to  shew  affirmatively  that  it  came  within  the  terms  of  tb 
exception. 

Cur.  adv.  vult^ 

Gartbb,  G.  J.,  now  delivered  the  judgment  of  the  Courl 
This  wasanactionof  trespass,  quareclausumf regit,  hiongh 
by  the  plaintiff  for  certain  alleged  acts  of  trespass  committe 
by  the  defendant  and  his  servants  on  the  land  of  the  plain 
tiff  between  the  9th  «7a7it&any,  1851,  when  the  defendant  firs 
entered,  and  the  4th  February,  when  the  action  was  com 
menced.  The  trespasses  complained  of  are  of  three  sorts 
1.  Acts  on  the  surface  of  the  soil,  digging  and  enoamberinj 
cutting  down  trees,  &c.    2.  Expulsion  from  a  certain  par 

(a)  AM.  AW.  588.  (h)  4  EaH.  107.  (e)  1  Caw^.  818. 

{d)  Ry.  A  M.  82.  (e)  8  Kerr,  801.  (/)  I  B.AC.  889. 
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of  the  land.     8.  Digging  and  carrying  away  a  mineral      1858. 
called  asphaltum.  geinvb 

The  defendant  pleads  the  general  issue  and  justifies  under  caibsb. 
letters  patent  of  the  Crown,  dated  11th  January,  1850, 
whereby  the  exclusive  right  to  dig  and  take  away  all  metals, 
and  minerals  within  the  locus  in  quo^  was  granted  to  J.  and 
P.  Duffy,  and  their  assigns,  for  twenty-five  years,  and 
which  letters  patent  were  assigned  to  defendant  on  13th 
December,  1850. 

The  plaintiff  deduces  his  possessory  estate  through  several 
mesne  conveyances  from  the  grantee  for  the  land,  George 
Steves,  and  was  without  doubt,  on  his  entry  in  January, 
1851,  vested  with  the  possession  rightful  and  actual  of  the 
locus  in  quoy  and  of  what  was  therein  coutained,  with  the 
exception  of  what  had  been  reserved  and  excepted  in  the 
original  grant  to  Oeorge  Steves ;  and  subject  to  any  prior 
estate  or  right  which  had  been  obtained  from  John  Steves, 
(tbe  assignee  of  George  Steves  under  the  deed  of  March  16th, 
1848,)  and  which  remained  in  force  after  he  {John  Steves) 
had  by  deed  of  24th  December,  1850,  conveyed  in  fee  to 
JameSy  Dawson  and  J.  L.  B.  Steves,  and  after  J.  and  P. 
Duffy  had  assigned  their  mining  rights  to  the  defendant, 
and  which,  so  far  as  this  case  is  concerned,  could  be  given 
in  evidence  under  the  general  issue. 

The  Crown  grant  of  the  land  to  Oeorge  Steves  excepted  and 
reserved,  among  other  things  "All  coals,  and  also  all  gold 
"and  silver  and  other  mines  and  minerals;"  and  as  the 
action  is  mainly  brought  for  taking  away  a  mineral  sub- 
stance  which  the  plaintiff  calls  asphaltum,  and  the  defendant 
calls  coal,  the  principal  question  is  whether  that  mineral  was 
coal  or  asphaltum,  and  if  asphaltum,  whether  it  is  excepted 
under  the  general  term  "  mines  and  other  minerals."  As 
to  the  true  construction  of  the  grant  in  this  respect,  the 
plaintiff  contends,  1st,  that  these  general  words  have  no 
signification;  or  if  they  have,  2ndly,  that  they  are  to  be  read 
in  connexion  merely  with  the  words  "gold  and  silver,'*  and 
can  include  metals  only ;  or  8dly,  that  they  are  to  be  read 
and  conetmed  by  the  light  of  the  Boyal  instructions,  by 
which  the  Governor  was  directed  to  reserve  to  the  Crown 


608  CASES  IN  TEINITY  TEEM. 

1858.      only  gold,  silver,  copper,  lead  and  coals ;  of  which  Boyal 
oebneb     instructions,  he  contends,  the  court  is  bound  to  take  judicial 
^uNB.      notice,  as  a  restraining  law,  and  part  of  the  constitution  of 
the  Province. 

As  to  the  order  to  which  the  mineral  in  question  is  to  be 
assigned,  whether  coal  or  bitumen,  there  has  been  a  great 
deal  of  conflicting  evidence, from  most  able  scientific  persons, 
both  chemists  and  geologists,  who  had  both  examined  the 
mine  and  mineral  in  its  bed,  and  subjected  it  to  various 
tests  and  experiments,  which  are  fully  detailed  in  the  report 
of  the  evidence.  On  this  purely  scientific  question  we  do 
not  feel  ourselves  called  on  to  give  any  opinion,  nor  do  we 
think  it  was  one  in  which  it  was  necessary  for  the  jury  to 
give  an  opinion,  though  if  it  were  so,  the  evidence  would 
certainly  justify  the  opinion  they  did  give,  that  the  mineral 
in  question  was  coal.  But  agreeing  as  we  do  most  fully 
witb  the  learned  Judge  who  tried  the  case,  that  the  reser- 
vation cannot  be  limited  in  the  manner  contended  for  by  the 
plaintiff,  and  seeing  that  all  the  witnesses  agree  that  the 
article  in  question  is  a  mineral  (and  it  may  well  be  con- 
sidered a  carhonaceoua  TniTieral,)  the  natural  and  reasonable 
construction  and  that  wbich  ought  to  govern  reservations  in 
Grown  grants,  would  include  it.  If  not  strictly  coal,  it 
certainly  very  nearly  resembles  it,  and  is  applicable  to  most 
if  not  all  the  ordinary  purposes  for  which  coal  is  used.  The 
varieties  of  coal  are  extremely  numerous  even  in  the  same 
district.  By  an  inexperienced  and  unscientific  observer,  the 
mineral  in  question  would  be  at  once  considered  coal,  us  it 
appears  to  have  been  on  its  first  discovery,  and  we  can 
hardly  suppose  that  any  one,  if  he  knew  of  the  existence  of 
such  a  mineral  in  his  land,  would  make  an  exception  of  aU 
coals  without  intending,  at  least,  to  except  this.  Why,  we 
might  ask,  if  metals  only  were  intended  to  be  excepted,  is 
the  word  "minerals  "  used,  and  not  ''metals?*'  The  words 
"other  minerals"  would  more  naturally  be  used  in  connexion. 
with  the  only  mineral  specified  which  is  not  a  metal,  if  botbiK 
were  not  comprehended.  As  to  the  Boyal  instractions,  w^ 
are  of  opinion  that  they  cannot  affect  the  question.  Nc7 
doubt  there  are  parts  of  the  Boyal  instructions,  such  as  those 
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which  relate  to  the  calling  of  the  Legislative  Assemblies,      1868. 
the  jurisdiction  of  the  Governor  as  Vice-Admiral  and  Ordi-      gebner 
nary,  and  the  like,  which  may  be  taken  to  be  parts  of  the     cfniNs. 
Provincial  constitution ;  but  the  proprietory  rights  of  the 
Sovereign  and  the  contents  of  grants,  reservations  and  con- 
ditions do  no  appear  to  us  to  be  of  this  nature.     If  the 
Governor  has  violated  these  instructions,  that  might  be 
ground  for  repealing  the  letters  patent,  or  for  the  grantee 
refusing  to  accept  them.    If  the  exceptions  and  reservations 
were  larger  than  were  absolutely  prescribed,  this  might  in- 
duce the  Crown  not  to  enforce  them  ;  but  the  grant  (if  taken 
by  the  grantee)  must  be  construed  by  its  own  contents  in  the 
same  way  as  other  letters  patent.     It  would  be  in  the  power 
of  the  Crown  to  ratify  the  act  and  avail  itself  of  any  such 
reservation,  and  it  would  appear  that  the  letters  patent 
afterwards  issued  under  the  Great  Seal,  whereby  the  Crown 
exercised  the  right  extending  over  all  the  mines  and  mine- 
rals, must  be  considered  as  a  ratification  and  affirmance  of 
the  Governor's  act,  if  any  such  was  necessary  to  be  shewn. 
The  word   Tninerals  might  no  doubt,  if  standing  alone, 
properly  comprehend  quarries  of  stone.     See  Micklethwait 
V.  Winter  (a).     And  the  "mineral  kiiigdom  has  a  far  wider 
signification.    But  it  is  not  necessary  to  give  the  exceptions 
so  extensive  a  signification.     There  may  be  other  clauses 
in  a  grant  negativing  such  a  construction,  such  as  a  pro- 
vision  for  quarrying  stone  as  one  mode  of  fulfilling  the 
conditions  of  settlement  by  the  grantee,  and  the  like.     No 
such  question  however  arises  here  ;  all  we  are  called  on  to 
decide  is  whether  carbonaceous  minerals  are  excepted.     We 
think  they  are;    and  that  therefore  the  plaintiff  is  not 
entitled  to  recover  for  the  value  of  the  mineral  taken  away, 
as  if  it  were  his  chattel,  though  he  may  for  the  entry  and 
damage  done  to  the  laud  by  8n?,h  taking.    In  other  words> 
if  entitled  to  recover,  the  value  of  the  mineral  would  not  be 
part  of  the  damages. 

Considering  then  that  the  mineral  in  question  remained 
the  property  of  the  Crown,  and  the  Queen  having  by  letters 
patent  of  11th  January,  1860,  granted  the  exclusive  license 

(a)  6£«cA.  644. 
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1858.  to  Peter  and  John  Duffy  to  dig  for,  and  take  away,  all  the 
Qjjg^y^  minerals  they  might  discover  within  a  tract  of  land  com- 
cjjslsb.  prising  the  lociia  in  quo,  and  this  right  having  been  legally 
assigned  to  the  defendant  Cairms  by  a  deed  dated  13th  Dec, 
1850,  acknowledged  and  registered  28th  December,  1850, 
the  next  question  raised  was  whether  such  grant  was  void 
as  being  inconsistent  with  a  prior  grant  of  the  same  right  to 
one  Foster  Bryant,  bearing  date  10th  August,  1841,  and 
issued  under  the  Great  Seal,  and  whether  the  plaintiff  who 
is  a  stranger  to  both  grants,  can  take  any  and  what  advan- 
tage of  the  existence  of  the  Bryant  grant.  It  has  been 
urged  that  this  grant  to  Bryant  although  it  may  have  been 
liable  to  forfeiture  for  non -performance  of  the  conditions 
therein  contained,  can  only  be  actually  forfeited  so  as  to 
enable  the  Crown  to  regrant,  by  some  proceeding  on  the 
part  of  the  Crown  by  inquest  of  oflSce  or  scire  facias ;  that 
no  such  proceeding  having  been  shewn,  it  remained  in 
force,  and  the  Crown  could  not  make  the  subsequent  grant 
to  the  Duffys,  under  which  the  defendant  Cairns  claims  a 
right  to  the  mines  and  minerals  in  question,  although  before 
it  issued,  the  time  to  which  Bryant  was  limited  for  com- 
mencing effectual  operations  had  long  since  passed.  In  the 
view  we  take  of  this  case  it  will  not  be  necessary  for  us  to 
decide  this  question.  The  plaintiff  has  failed  to  shew 
himself  entitled  to  or  possessed  of  any  asphaltum,  or  to 
prove  any  removal  of  that  article  from  his  possession  by 
the  defendant,  supposing  him  to  have  no  title  at  all  under 
the  Duffy  grant.  On  the  other  hand  supposing  the  Duffy 
grant  to  be  valid,  it  affords  no  justification  to  the  defendant 
for  damage  done  to  the  surface  soil  of  the  plaintiff,  for 
which  alone,  as  we  have  already  said,  he  can  (if  at  all) 
recover  in  this  action.  Had  we  felt  the  settlement  of  this 
point  necessary  for  the  decision  of  this  case,  we  should  pro- 
bable have  required  a  further  argument  on  a  view  nol 
hitherto  much  noticed,  (although  certainly  not 
over  by  the  plaintiff's  counsel,)  namely,  whether  by  th( 
Bryant  grant  itself  any  estate  at  once  passed  oat  of  tb  -^ 
Crown,  or  whether  till  some  mine  was  discovered  and  take-  Jci 
possession  of  by  the  grantee,  it  was  anything  more  than   ^      , 
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permission  to  search  for  mines  and  minerals,  and  did  not  1858. 
divest  the  Grown  of  any  estate  whatever.  The  necessity  of  gebner 
an  entry  by  a  subject,  or  an  inquest  of  office  by  the  Grown,  caibns. 
which  are  said  to  be  for  the  purpose  of  retaking  an  estate 
before  parted  with,  might  very  materially  depend  upon  the 
view  to  be  taken  of  such  an  instrument  as  the  Bryant  grant ; 
whether  it  were  a  lease  or  mere  license,  and  if  a  lease,  a 
lease  only  of  the  incorporeal  hereditament,  as  the  term  is 
sometimes  used  in  respect  to  what  is  in  grant.  2  Lev.  2. 
Admitting  the  rule  to  be  ''that  in  all  cases  where  a  common 
**  person  cannot  have  a  possession,  neither  in  deed  nor  in 
''  law  without  an  entry,  the  king  cannot  have  it  without  an 
"  office  or  other  record.'*  Chit.  Prerog.  249.  And  also  (for 
the  sake  of  argument)  that  on  the  lOih  August,  1843,  at  the 
end  of  two  years  from  the  date,  the  grant  of  Foster  Bryant 
was  voidable  and  not  void,  and  that  no  record  of  avoidance 
has  been  proved;  to  render  the  argument  conclusive,  it 
would  be  necessary  further  to  shew  that  an  entry  would 
have  been  required  if  the  Bryant  grant  had  proceeded  from 
a  subject,  which  could  not  well  be  where  there  was  no  cor- 
poreal possession  by  tbe  grantee  of  anything  contained  in 
the  grant ;  or  that  if  a  subject  might  in  such  a  case  have 
taken  the  benefit  of  the  forfeiture  bv  some  other  act  indi- 
eating  his  intention,  the  Crown  might  not  do  so  in  consimili 
casu  without  office  or  record,  and  if  so,  whether  the  public 
sale  to  I^uffy  in  1849,  followed  up  by  the  letters  patent 
under  the  Great  Seal,  would  avail  without  office  or  record 
of  avoidance  of  the  Bi-yant  grant.  In  the  case  of  Doe  v. 
Wood  (a)  a  clause  of  re-entry,  such  as  that  in  the  Bryant 
grant, was  accounted  for  by  saying  that  in  case  any  corporeal 
possession  had  been  taken  of  mines,  an  entry  might  have 
been  necessary,  but  until  there  was,  no  entry  was  required 
or  could  indeed  be  made.  We  make  these  remarks  on 
this  part  of  the  case,  lest  it  should  be  supposed  we  had 
overlooked  any  part  of  the  argument  of  the  plaintiff's 
counsel,  and  they  may  be  worth  considering  in  case  of  any 
future  proceedings.  There  was  evidence  of  some  damage 
to  the  surface  soil  between  the  9th  January  and  the  4th 

(a)  2B.(itAld.7U. 
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1853.      February,  such  as  encumbering  the  surface  with  shale,  for 
oerneb      which,  if  not  justified,  the  plaintiff  would  be  entitled  to 
cauins.     recover,  though  probably  to  no  great  amount     The  mining 
license,  if  valid,  would  not  justify  these  acts.     The  justifi- 
cation of  these  prima  facie  acts  of  trespass  must  depend 
entirely  on  the  parol  license  to  go  on  the  land  and  work^ 
given  by  John  Steves  when  owner  of  the  land,  to  the  DujFyi 
after  they  obtained  their  grant  from  the  Crown,  and  before 
they  assigned  to  the  defendant  Cairns.     This  permission 
given  by  Johri  Steves  tc  the  Duffys  cannot  well  operate  as  a 
lease.     It  would  be  impossible  to  say  what  was  demised 
under  this  arrangement.      It  was  clearly  not  treated  as  a 
lease  by  Steves  or  the  Duffys,  but  as  a  naked  license  to  go 
on  the  land  of  John  Steves  to  dig  and  take  away  minerals. 
There  was  therefore  no  estate  vested  in  the  Duffys  which 
passed  to  their  assignee  Cairns,  and  as  the  evidence  was 
offered  for  the  purpose  of  justifying  what  vfere  prima  facie 
acts  of  trespass,  it  was  not  receivable  under  the  general 
issue.     Estate   or   title,  but   not    leave   and   license  are 
admissible  under  the  general  issue  ;    and  we  cannot  draw 
any  distinction,  whether  the  license  proceeded  from  Steves 
or  the  plaintiff.     Nor  was  this  evidence  available  in  the  way 
in  which  it  was  received  by  the  learned  Judge,  as  merely 
shewing  a  previous  possession  in  the  defendant  Cairns, 
Unless  the  license  from  John  Steves   to  the  Duffys  gave 
Cairns  a  right  to  be  on  the  land  (which  license,  as  we  have 
said,  could  only  be  admissible  under  special  plea  or  noticei) 
as  against  the  plaintiff  taking  possession  under  a  good  title, 
such  possession  of  Cairns  was  wrongful,  and  he  became  a 
trespasser.    But  if  such  evidence  were  admissible,  we  can- 
not see  how  it  can  be  treated  as  an  executed  license  to  justify 
the  subsequent  acts  spoken  to  by  Bianey,  Ward  Edgett,  John 
Robertson,  J.  Robertson,  jr. ^  and  Geo.  Bowman,  by  which  the 
soil  was  dug  and  subverted  in  some  places,  and  in  others 
covered  by  the  material  after  the  9th  January.    If  after  tbe 
conveyance  by  John  Steves  and  the  lease  to  Gesner,  tbe 
defendant  had  done  nothing  on  the  surface  of  tbe  soil  bat 
remove  therefrom,  or  not  gone  beyond  what  he  was  then  0Di 
possibly  some  questions  might  arise  as  to  tbe  rights  under 
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an  executed  license;  but  the  defendant  clearly  treats  and  acts      1858. 
on  it  as  executory.    Now  in  our  opinion,  (to  use  the  words      qmbukk 
of  Lord  Abinger  in   Wallia  v.   Harrison)  (a),  '*  if  it  were      cauSss. 
"treated  as  a  plea  of  license  it  would  be  bad,  because  a 
"  mere  parol  license  to  enjoy  an  easement  on  the  laud  of 
''  another,  does  not  bind  the  grantor,  after  he  has  transferred 
**  his  interest  and  possession  to  a  third  person."    And  as 
said  by  Baron  Parke  in  the  same  case :     '*  I  take  it  to  be 
**  clear,  that  a  parol  executory  license  is  countermandable 
"  at  any  time ;  and  if  the  owner  of  land  grants  to  another  a 
''  license  to  go  over  or  do  any  act  upon  his  close,  and  then 
'^ conveys  away  that  close,  there  is  an  end  to  the  license; 
''for  it  is  an  authority  only  with  respect  to  the  soil  of  the 
**  grantor,  and  if  the  close  ceases  to  be  his  soil,  the  authority 
'*  is  instantly  gone."     The  cases  of  Webb  v.  Paternoster  {b) 
and  Winter  v.  Brockwell  (c)   are   there   distinguished   as 
licenses  executed.  In  neither  of  these  cases  was  it  considered 
that  subsequent  acts  would  be  justified.    What  is  said  in 
Webb  V.  Paternoster  is  a  mere  dictum,  not  necessary  to  the 
decision  of  the  case,  and  these  two  cases  are  not  very  con- 
sistent with  the  more  recent  decisions  in  Hetvlins  v.  Shippam 
{d).  Cocker  v.  Cowper  (e).  Mason  v.  HiU  (/),   and  Wood  v. 
Leadbitter  (g).     In  the  late  case  of  Adams  v.  Andrews  (h) 
Wood  v.  Leadbitter  is  confirmed,  and  the  Court  say  at  p. 
296,  **  It  is  clear  that  as  there  was  no  deed  in  this  case  and 
*'  therefore  no  grant,  the  plaintiff  might  revoke  the  license 
'*  notwithstanding  the  expense  the  defendant  had  incurred  " 
Another  difficulty  wopld  arise  even  if  the  license  were  not 
Revoked,  and  still  good  to  the  Dufys.    By  what  means  does 
the  defendant  Cairns  become  possessed  of  any  rights  under 
^hat  licdnse  ?    It  is  certainly  not  included  in  the  terms  of 
'the  assignment  by  the  Dujffys  to  Cairns,  nor  was  there  any 
evidence  of  any  parol  assignment  of  this  right,  supposing 
finch  could  be  of  any  force  or  effect.    The  supposition  of 
CLny  Bnch  being  contemplated,  is  almost  negatived  by  the 
Covenant  of  the  Duffys  to  use  their  influence  to  obtain  for 

(a)  iM.dtW.  688.  (h)  Popham,  161.  (e)  8  EoMt.  808. 

(di  SB.dt  C.  231.  («)  IC.M.tt  R.  418.     {f)  6  B.  dt  Adol.  16. 

{g)lSU.dt  W.  888.  (h)  16  Q.  B.  284. 
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1863.      Cairns  leases  of  the  land  from  the  owners.     It  appears  to 
orbneb    us  therefore  that  the  evidence  of  this  parol  license  was 
SoBMs.     improperly  admitted,  and  the  direction  of  the  learned  J  udge 
as  to  its  effect  was  incorrect. 

We  think  it  very  important  to  maintain  that  the  rights  of 
an  owner  of  land  are  not  to  he  taken  away  by  words.    It 
is  most  difficult  to  get  at  the  correct  sense  of  them,  and  they 
are  adverse  to  the  spirit  and  intent  of  the  statute  of  frauds 
and  the  registry  acts;  and  if  incorporeal  hereditaments 
are  not  within  the  purview  of  the  statute  of  frauds,  it  is 
because  they  did  not  fall  within  the  evil  thereby  intended  to 
be  remedied, — the  common  law  making  a  deed  necessary  to 
pass  what  was  in  grant,  and  not  in  feoffment.    It  is  no  less 
important  that  a  license  should  be  set  out  by  plea  or  notice 
so  that  the  plaintiff  may  plainly  see  what  right  it  is  that  the 
defendant  sets  up,  what  its  limit,  whence  its  origin,  and 
what  the  past  or  future  consideration  to  the  owner  of  the  soil. 
We  also  incline  to  think  that  there  was  evidence  on  the 
count  for  expulsion,  and  that  it  is  sufScient  to  shew  expul- 
sion from  a  part  of  the  close ;  and  perhaps  even  keeping 
the  plaintiff  out,  would  be  suf&cient :  see  Hawkes  v.  Orion  (a), 
and  the  authorities  there  cited.    The  defendant  could  not 
have  justified  this  expulsion  under  the  general  issue,  and 
had  he  pleaded  license,  the  license  must  cover  all  the  tres- 
passes ;  which  would  tend  to  show  that  an  expulsion  from 
any  part  was  prima  facie  sufQcient. 

It  will  necessarily  follow  from  what  has  been  said,  that 
John  Steves  would  have  been  a  competent  witness  without  a 
release  from  James,  Dawson,  and  John  L.  B,  Steves.  Tbe 
parol  license  not  continuing  in  force  after  his  conveyance, 
there  was  no  breach  of  the  implied  warranty  :  in  fact,  fab 
interest  would  be  the  other  way,  as  he  would  not  be  entitled 
to  the  compensation  if  the  license  ceased  before  the  spring* 
This  evidence  in  our  view  of  the  case,  would  not  be  material 
except  as  to  the  quantum  of  damages ;  but  if  the  evidence 
of  oral  license  was  admitted  as  to  that  point,  it  would  seem 
reasonable  that  the  plaintiff  should  be  allowed  to  call  John 
Steves  to  contradict  or  explain  it.  For  these  reasons,  inas" 
much  as  there  was  no  legal  justification  shewn  for  tlM 

(a)  BA.  dtE.B&l. 
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damage  to  the  plaintiff's  land  by  digging  and  encum-      1868. 
bering  the  surface  after  the  9th  of  January,  1851,  and  he      ^^ 
was  entitled  to  recover  compensation  for  such  damage,  and      ^^i^t 
probably  under  the  count  for  expulsion,  the  rule  for  a  new 
trial  must  be  made  absolute. 

Rule  absolute.* 

*  See  Getntr  v.  The  Gat  Company,  1  Jamet*  N,  Scotia  Rep,  72,  where  in 
an  action  of  trover  for  part  of  the  product  of  this  mine,  which  liad  been 
shipped  to  Halifax  by  the  defendants,  the  Coart  held  that  it  was 
immaterial  whether  the  mineral  was  coal  or  asphaltum ;  for  being  admitted 
on  both  sides  to  be  combustible  mineral,  it  was  within  the  exception  of  the 
^rant.     [Reporter.] 


McMillan  against  FRASER. 

Special  assumpsit  for  not  delivering  timber  to  the^^^^^j^^^J^^® 
plaintiflf  according  to  an  agreement.  Plea  the  general  issue.  ofimeS tShave 
At  the  trial  before  Oartbr,  C.J.  at  the  Reatigouche  airGiiit  in  Qf^^^rWom 
August  last,  it  appeared  that  some  birch  timber,  being  about  ^neraTen^v 
twenty-seven  tons,  which  formed  thesubjectof  theaction,had  hfhhf  booi»!of 
been  made  by  one  McLean,  from  whom  both  parties  claimed  to  of^the  amount 
have  had  delivery  of  it;  that  on  the  12th  June,  1851,  McLean  dated  atTbe^' 
being  indebted  to  the  plaintiff,  and  having  a  quantity  of  birch  leg^  deiwerv. 

,.,..,.  T>^'  t  u-  ji.  •       butnotactually 

timber  m  the  river  Reatigoiiche,  gave  him  an  order  to  receive  made  tin  a  year 
it,  and  that  the  plaintiff  thereupon  marked  and  took  posses- out  tiieknow- 
sion  of  several  rafts,  in  one  of  which  he  endeavoured  to  not  eyidenpe 

'  ,  for  the  plain- 

prove,  the  twenty-seven  tons  were  included,  but  the  evidence  ^"^^^^   e^. 

of  his  having  had  possession  of  it  was  conflicting.    Evi-  f^'^rop"]^^ 

clence  was  admitted  of  an  entry  made  by  the  plaintiff  in  his  Jriawiii  SI'' 

Own  books,  under  date  of  the  lOth  June,  1851,  of  a  credit  to  g^'^^^Ji'Ji^" 

JUcLean  of  the  timber  In  question,  but  it   subsequently  gjf^^^^^e*^ 

Appeared  that  this  entry  was  not  made  until  the  summer  of  g^^thee^den^. 

1852.    The  agrMment  for  the  exchange  of  the  timber,  as 

Btated  in  the  declaration,  and  the  defendant's  breach  of  it, 

^as  proved.    On  the  part  of  the  defendant  evidence  was 

Siven  to  shew  that  McLean  had  delivered  the  twenty-seven 

ton  raft  to  him  in  payment  for  supplies  before  he  gave  the 

Order  to  the  plaintiff,  and  that  the  plaintiff  never  had  pos- 

%e88ion  of  that  raft.    The  learned  Jndge  told  the  jury  that 
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1858.  although  there  had  been  a  previous  delivery  of  the  timber 
McMillan  ^  ^^^  defendant,  yet  if  it  was  not  known  to  the  plaintiff,  and 
fSuseb.  ^^6  defendant  treated  it  as  the  plaintiff's  property  and 
entered  into  the  agreement  respecting  it  as  stated  by  the 
plaintiff's  witnesses,  he  would  be  bound  by  such  agreement 
and  could  not  set  up  his  own  previous  title.  Verdict  for 
the  plaintiff  £21. 

In  Michaelmas  term  following  J.  M.  Johnson  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  the  improper 
admission  of  evidence. 

D.  S.  Kerr  shewed  cause  in  Easter  term  last,  and  con- 
tended that  the  evidence  of  the  entry  in  the  book  was 
properly  received  as  part  of  the  res  gesta,  and  as  one  of  the 
circumstances  in  the  case  which  was  entitled  to  be  con- 
sidered for  the  purpose  of  shewing  the  character  of  the  trans- 
action relating  to  the  plaintiffs  possession  of  the  timber. 
Grecnl.  Evid.  §108,  207.  It  was  not  essential  that  the  entry 
should  be  contemporaneous  with  the  act  of  taking  posses- 
sion :  it  was  sufficient  if  it  was  connected  with  it  and  tended 
to  explain  it.  Rawson  v.  Haigh,  (a),  Ridley  v.  Gyde  (6), 
Rquch  V.  Great  West.  Railiv,  Co.  (c).  But  even  if  the 
evidence  was  improperly  admitted,  a  new  trial  ought  not  to  be 
granted,  because  there  was  enough  without  it  to  warrant  tbe 
finding  of  the  jury.     Doe  v.  Tyler  (d). 

J.  M.  Johnson  contra.  The  entry  was  not  evidence,  be- 
cause it  was  not  contemporaneous  with  the  alleged  delivery 
of  tbe  timber,  which  was  essential.  Oreenl.  Evid.  s.  108. 
If  such  evidence  was  admissible,  any  man  could  make  evi- 
dence for  himself  a  week  before  the  trial.  There  was  not 
such  a  preponderance  of  testimony  in  favour  of  the  verdict, 
without  this  evidence,  as  would  enable  the  Court  to  ny 
that  the  jury  were  not  influenced  by  it. 

Cv/r.  adv.  vuU. 

Garter,  G.  J.  now  delivered  the  judgment  of  the  Court. 
The  rule  nisi  for  a  new  trial  in  this  case  was  granted  on  the 
ground  of  the  improper  reception  of  evidence,  vis.,  of  ^ 
entry  in  the  account  book  of  the  plaintiff  made  by  himBelf 

(a)  2  Bing,  99.  (6)  9  Bing.  849. 

(e)  1  Q.  B.  60.  (<q  6  Bing.  561. 
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of  a  credit  of  the  timber  in  dispute  between  tbe  parties,  to  1858. 
one  McLean,  the  original  owner  of  the  timber,  and  from  mcmhIam 
whom  both  parties  claim  to  have  had  delivery.  This  entry  ^^^ 
was  under  date  of  June  1851,  but  from  the  subsequent 
evidence  would  appear  not  to  have  been  made  till  the 
summer  of  1852.  We  are  not  called  on  to  say,  whether 
supposing  the  evidence  to  be  admissible,  had  the  entry  been 
made  at  the  time  it  bears  date,  subsequent  proof  that  it  had 
been  actually  made  at  a  later  period  and  ante-dated,  would 
have  made  its  admission  fatal  to  the  verdict;  for  we  are 
clearly  of  opinion,  that  the  evidence  was  inadmissible,  on  the 
ground  upon  which  it  was  tendered,  and  we  cannot  see  how 
this  is  helped  by  shewing  that  the  assumed  ground,  which 
could  alone  have  afforded  any  pretence  for  tendering  it  was 
false,  although  the  defendant's  council  omitted  to  cross- 
examine  the  witness  in  the  first  instance  as  to  the  time  when 
the  entry  was  made,  and  urged  in  his  address  to  the  jury 
(as  he  was  entitled  to  do)  that  the  entry  was  fraudulently 
made  for  the  purposes  of  this  suit,  after  the  commencement 
of  the  action.  On  the  mind  of  the  Court,  no  doubt  the  evi- 
dence relating  to  such  entry,  taken  together,  would  make 
an  impression  unfavourable  to  the  plaintiff,  but  it  is  impos- 
sible for  us  to  say  what  effect  it  produced  on  the  minds  of 
the  jury. 

The  evidence  was  very  reluctantly  received  at  the  trial, 
and  the  learned  Judge  after  giving  warning  of  the  probable 
consequences,  was  only  induced  to  admit  it  on  the  authority 
of  a  case  before  Mr.  Justice  Street,  in  which  it  was  urged 
similar  evidence  had  been  received,  which  case  however,  oh 
examination,  appears  to  be  widely  different,  and  one  in  which 
the  evidence  was  admitted  upon  other  grounds  altogether. 
Had  the  entry  been  made  to  the  request  Of  McLean  or 
communicated  to  him  previous  at  any  bargain  with  the 
defendant,  it  might  not  have  been  objectionable.  There 
are  cases  no  doubt  which  lay  down  a  rule  that  the  improper 
admission  of  evidence  will  not  always  induce  the  Court  to 
grant  a  new  trial,  if  they  see  clearly  that  it  could  not  have 
weighed  with  the  jury,  or  that  a  verdict  given  the  other  way 
would  have  been  set  aside  as  against  evidence,  or  that  the 
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1868.      evidence  was  safiScient  without  that  improperly  admitted. 
McMnlui    '^^^  ^*^®  ^'  ^^  ^'  Teynhxvm  v.  Tyler  (a),  which  goes  the 
Yalm.     gP^ft^^Bt  length,  is  mach  qualified  by  the  decision  in  Baron 
de  Rvizen  v.  Farr  (6),  which  we  cite  as  laying  down  tbe 
correct  rule.   In  the  concluding  part  of  the  judgement  of  tlie 
Court,   Lord    Demnan^  C.  J.  says :  "  We  were  however 
'^  strongly  urged  to  discharge  the  rule  for  a  new  trial  eve  v 
"  though  this  evidence  may  have  been  improperly  receive 
'*  on  account  of  tbe  manifest  preponderance  of  proof  arisiu 
"  from  that  which  was  unobjectionable.     To  induce  us 
"  adopt  this  course  Doe  d.  Lord  Teynham  v.  Tyler  w 
''  strongly  pressed  upon  us,  founded  as  it  was  upon  so 
"  former  precedents  both  in  this  Court  and  the  Court      i 
*'  Common  Pleas.    The  same  argument  was  urged  in  fc;  1? 
"  Court  of  Exchequer,  where  evidence  had  been  impropex-/j 
'*  rt;jected  in  Crease  v.  Barret  (c);  but  the  answer  was  givei}; 
''  It  may  be  that  tbe  evidence  may  be  readily  explained,  a>iid 
"may  not  weigh  in  the  least  against  tbe  very  strong  evi- 
'*  dence   to   which  it  was  opposed ;    but  we   cannot   on 
*'  that  account,  refuse  to  submit  the  question  to  tbe  con- 
"  sideration    of    another  jury.      Mr.  Baron   Parke,  who 
''  pronounced   the  judgment  of  the  Court,  discusses  the 
"  point  at  large ;  and  a  new  trial  was  granted,  because  the    i 
"  Court  could  not  say  that  if  the  evidence  had  been  received, 
"  it  would  have  had  no  effect  with  the  jury,  nor  that  it  was 
"  clear  beyond  all  doubt,  if  the  verdict  had  been  the  other 
'*  way,  that  it  would  have  been  set  aside  as  improper.   Id 
"  like  manner  we  are  not  convinced  that  the  documeDts 
"improperly  admitted,  did  not  weigh  with  the  jury  in 
"  forming  their  opinion,  or  that  their  verdict  is  given  for  the 
"  defendant,  must  have  been  set  aside  as  against  evidence/ 
Hughes  v.  Hughes  (d),  in  which  by  the  way  the  case  in* 
A.  and  E.  seems  to  have  been  overlooked,  laid  down  do 
different  rule,  and  the  finding  on  the  particular  issnei  to 
which  alone  the  improper  evidence  in  that  case  applied,  was 
so  modified  as  to  render  the  point  Immaterial. 
Al  though  weseenoobjectiontotheverdicton  other  groondif 

(a)  6  Bing.  661.  W  4  A.  it  E.  6$. 

(c)  1  C.  a/,  rf  R,  919.  (d)  15  Jf.  A  W.  TOl- 
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and  regret  the  necessity  of  sending  the  case  to  another  jury      1886. 
where  the  amount  is  so  small,  we  feel  bound  to  make  the    ^^^^^^^^an 
rale  absolute.    The  plaintiff  has  brought  this  trouble  on     p^^us. 
himself ;  had  he  properly  instructed  his  counsel  as  to  the 
time  when  the  entry  in  his  books  was  actually  made,  the 
difficulty  would  never  probably  have  arisen. 

Rule  absolute. 


END  OF  TRINITY  TERM. 


CASES 


ARGUED    AND    DETERMINED  ^3^3 


IN   THE 

SUPEEME  COURT  OF  NEW  BKUNSWICK. 

IN 

MICHAELMAS  TERM, 

IN  THE  SEVENTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


NUGENT  against  BARRON.  '^a.'oi^^r. 

This  case  had  been  referred  to  arbitration  by  an  order  oi^l^^^^ 
Nisi  Prius,  by  which  it  was  declared  that  the  submission  ^"iBgioS^itSii^ 
might  be  made  a  rule  of  Court,  and  that  the  award  should  J^ntto^mSe'it 
bo  entered  on  the  postea  as  a  verdict.  An  award  was  made  must^xf maSr* 
in  favour  of  the  defendant  on  the  dlst  May  last,  and  on  the  dayof  the  term 
first  day  of  Trinity  term  following,  a  rule  was  granted  HwardiBpab? 
returnable  on  the  last  day  of  the  term,  calling  on  the  de-  ThembmiB- 
feudant  to  shew  cause  why  the  award  should  not  be  set  made  a  rule  of 

,  Court  before 

aside  on  account  of  the  improper  conduct  of  the  umpire.  moviM  to  aet 

aBiQe  toe  award 

Tbat  rule  was  discharged  on  argument,  in  consequence  of 
the  submission  not  having  been  made  a  rule  of  Court. 

5.  It.  Thomson  having  afterwards  moved  to  make  the 
submission  a  rule  of  Court,  then  obtained  a  rule  nisi  return- 
able this  term,  to  set  aside  the  award  on  the  ground  before 
stated.  The  rule  was  drawn  up  "  on  reading  the  several 
"  affi  lavits  of  J.  8.  Parker  and  the  plaintiff,  together  with 
"  the  papers  attached  to  the  same,"  &c.  One  of  the  papers 
attached  to,  and  referred  to  in  the  affidavits,  was  a  copy  of 
the  award. 

WatterM  now  shewed  cause  and  contended  that  the  appli- 
cation was  too  late.  It  should  have  been  made  within  the 
first  four  days  of  Trinity  term,  or  at  furthest,  before  the  last 
day  of  that  term,  according  to  9  and  10  Wm.  8,  c.  15.  Hay^ 
ward  T.  Phillipa  (a).  After  the  failure  of  the  first  application 

(a)  ^A.  <f  £.  119 
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1858.      this  rule  ought  not  to  have  been  granted.     The  rule  was 
NuoKST     ^^^^  defective  in  not  stating  that  it  was  drawn  up  on  reading 
bakbon      *^®  award,  or  a  copy  of  it.     Sherry  v.  Oke  (a),  Chit  Arch. 
8th  ed.  1505. 

S,  R.  Thomson  contra  contended  that  the  rale  requiring 
the  application  to  be  made  before  the  last  day  of  the  term 
after  publication  of  the  award,  was  founded  on  some  practice 
peculiar  to  the  English  Courts.  There  an  attachment  could 
not  be  moved  for  on  the  last  day  of  term :  here  it  was 
dififerent.  There  was  no  arbitrary  rule  against  making  a 
second  application ;  and  where  the  first  one  was  discharged 
on  a  ground  not  affecting  the  merits,  a  second  application 
might  be  made.  Ex  parte  Irvine  (6).  The  rule  was  sub- 
stantially correct :  the  affidavits  mentioned  in  it  referred  to 

the  award. 

Caater,  C.  J.  If  this  is  a  case  under  the  statute  9  and 
10  Wra.  8,  c.  15,  the  application  should  have  been  made 
before  the  last  day  of  the  term  next  after  the  award  was 
published,  but  if  it  is  in  the  nature  of  a  motion  for  a  new 
trial,  it  should  have  been  made  within  the  first  four  days  of 
the  last  term  ;  so  that  in  either  case,  the  plaintiff  is  too  late. 
There  may  pprhaps  be  cases  where  a  motion  may  be  made 
after  that  time,  but  this  is  not  such  a  case.  The  first  rule 
was  discharged  because  the  plaintiff  neglected  to  take  the 
steps  necessary  to  give  him  a  standing  in  Court,  and  I 
think  this  rule  must  also  be  discharged,  with  costs. 

The  rest  of  the  Court  concurring, 

Rule  discharged  with  costs.* 

(a)  3  Dowl  849.  (5)  AfOe  p.  616,  519. 

*  When  a  rale  niii  is  obtained  to  set  aside  an  award,  the  several  obiec- 
tions  intended  to  be  insisted  on  at  the  time  of  making  the  rule  absolate 
mast  be  stated  in  the  rale.    Allen' i  RuleMt  26. 

TOBIN  against  LAYTON. 

On  a  former  day  in  this  term  A.  L,  Pa2mer  moved  for  ftQ 
Theattonieyin  attachment  against  the  defendant  for  nonpayment  of  money 

a  suit  rsiezrea  "  *    v 

nixLM,  has  no  anthoritr  to  demand  the  amount  awarded  to  bis  dUsinti  wlthont  a  Povtf  ^ 
Attorney,  even  thoofth  the  money  \s  made  payable  at  his  offioe. 
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dne  from  him  to  the  plaintiff  on  an  award.    The  cause  had      1868. 

been  referred  to  arbitration  by  an  order  of  Nisi  Prias,  and      tobim 

the  arbitrators  awarded  that  the  defendant  should  pay  the     la^ok. 

plaintiff  £70  12s.  lOd.  on  the  16th  May,  1853,  at  the  office 

of  James  A.James,  Esquire,  attorney  at  law,  in  Richibucto. 

Mr.  James  was  the  attorney  for  the  plaintiff  in  the  suit,  and 

he  swore  that  he  attended  at  his  office  on  the  16th  May  to 

receive  the  amount  of  the  award,  but  that  it  was  not  paid 

then  or  since.    The  order  of  Nisi  Prius  was  made  a  rule  of 

Court  in  Easter  term  last,  and  a  copy  thereof,  with  a  copy 

of  the  award,  served  on  the  defendant  by  Mr.  James,  and  a 

demand  of  the  sum  awarded,  made  by  him  on  the  27th 

August  last.    Mr.  James  had  no  power  of  attorney  from  the 

plaintiff  to  receive  the  money,  but  it  was  contended  that  as 

the  attornevin  the  Fuit,  ho  was  entitled  to  demand  it  without 

a  power  of  attorney;  and  also  that  as  the  money  was  payable 

at  his  office,  the  defendant  was  in  contempt  for  not  paying 

at  the  time  and  place  specified. 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  judgment. 

We  think  no  sufficient  ground  has  been  shewn  in  this  case 
for  granting  a  rale  nisi.  It  is  laid  down  in  CaUtvell  on  A  wards, 
p.  153,  thus: — ''In  order  to  proceed  by  attachment,  there 
"  must  be  personal  notice  of  the  award,  and  a  personal  demand 
''of  the  money  or  other  thing  awarded,  and  this,  although  a 
"particular  time  and  place  for  such  payment  or  delivery  be 
"expressly  provided  by  the  award.  The  demand  may  be 
"made  by  the  party  himself,  or  by  a  third  person  under 
"a  power  of  attorney;  and  at  the  time  of  demanding  it, 
"a  copy  of  the  rule  and  of  the  master's  allocatur  thereon, 
"if  the  demand  be  of  costs,  must  be  served  upon  the  oppo- 
"site  party,  and  also  a  copy  of  the  award  and  of  the  power 
"of  attorney,  if  the  demand  be  made  by  a  third  person  ; 
"the  original  rule  and  allocatur,  and  also  the  award  and 
"power  of  attorney,  when  required,  being  produced  and 
"shewn.*'  It  is  not  enough  that  Mr.  Jam^s  was  the  attor- 
ney for  the  plaintiff  on  the  record  :  he  should  have  had  a 
special  power  of  attorney  from  the  plaintiff  to  make  the 
demand. 

Bale  refused. 
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SCOTT  against  GARNET  T. 
A  purchaser  of     ASSUMPSIT  foF    money  had    and    received,  tried  before 

land  bM  a  right  *    ,  ' 

to  a  title  free    WilmoL  J,  at  the  last  Saint  John  Circuit.    The  action  was 

irom  incom-  ' 

thewoaoru^'^'^^^S^^  ^^  recover  £40  9$.  Id.,  paid  to  the  defendant  as  a 
Bucfa^titif the  ^®P08^^  ^"  ^^^^  purchase  of  land  owned  by  one  George 
r«s"verback*^  -A.nderson,  and  sold  by  the  defendant  as  an  auctioneer  under 
^  A  nlSiS^to    the  following;  advertisement : 

the  vendor 

from  the  pur-  **0q  Thursday,  the  15th  April,  the  sahscriber  will  sell  at  his 
hSdVoid  dM^*  *  *  auction  room,  that  valuable  farm,  (Allandale, )  at  Musquash.  It 
not  answer  the  '*  conslsts  of  two  hundred  and  tifteen  acres,  ulneteeu  of  which  are 
and^tha^hewiii  *'  superior  marsh,  diked  and  improved,  about  fifteen  intervale,  b«' 
not  complete  **  lance  good  upland,  principally  level  and  free  from  stona  Only 
?wawlr  of  Sb-  **  seventeen  miles  from  this  city,  one  and  a  half  hours  drive  by  an 
jectioua  to  the  '*  excellent  road,  land  and  water  commnnlcation  at  all  seasons,  up- 
**  A*regi8tered  *  *  wards  of  three  fourths  of  a  mile  front  on  the  main  Musquash  river. 
memorial  of  a  '  *  Situation  convenient,  healthy,  pretty  and  pleasant ;  near  a  church, 
■Safnauheven-  **  «cbool.  Smithy,  and  several  mills ;  mail  coaches  pa«  it  daily, 
dor  is  evidence  '*  Good  fishing  In  front ;  fine  chance  for  a  brick-kiln  on  the  bank 
bronclfon  his  **  ^^  ^^^  rlver,  where  there  Is  abundance  of  drift-wood  to  bum. 
land.  '*  Vessels  of  two  or  three  hundred  tons  can  come  to  It.     Now  cuts 

ofthedepo?*^**  ** about  twenty  tons  of  hay,  and  might  easily  be  made  to  cut  one 
nent'B  addition  **  hundred  tons;  sourcefor  manure  luexhaustlble;  good  market  on 
of  the^erSJi^  *  *  '*^®  ^P^^  ^^^  produce.  Good  title  given,  and  the  terms  of  payment 
signature  to  a  '*  the  easiest  possible,  say  one  sixth  on  the  day  of  sale,  one,  two, 
mft^mSwitaf"  *' three,  four  and  five  years  for  the  balance,  or  longer,  if  required. 
nullity.  ''To  persoQS  In  quest  of  a  good  farm  or  handsome  country  seat, 

"such  an  opportunity  seldom  offers,  and  they  would  do  well  to 

'*  attend,  as  the  sale  will  be  positive. 

"WM.  GARNETT,  Auctioneer. 
"  Saint  John,  21th  March,  1852." 

The  defendant  stated  at  the  sale  that  there  were  two 
mortgages  on  the  property  which  would  be  cancelled  and  a 
good  title  given.  Nothing  was  said  of  any  other  incum- 
brance. The  land  was  set.  up  at  20«.  an  acre  by  a  person 
who  attended  the  sale  for  that  purpose,  at  the  request  o^ 
Anderson.hut  who  had  no  intention  of  purchasing  and  would 
not  have  taken  it  at  that  price.  It  was  knocked  down  to 
the  plaintiff  at  £1  2s.  dd,  an  acre,  and  he  paid  the  deposit 
to  the  defendant  who  gave  him  the  following  receipt: 

'*  Received  of  Andrew  Scott  £40  ds.  Id,,  being  one  sixfeh  ptrt 
''of  the  amount  of  a  farm  purchased  this  day  a(  auctUmy  which 
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**  sum  I  promise  to  recurn  to  said  Andrew  Scott  in  the  event  of  not  1853. 

*'firi^iii^  A  legfal  title  to  said  farm.  — 

o  o  a  Scott 

"Ibth  April,  1852.  WM.  GARNETT,  Auctioneer,"  affaUut 


Garnk.tt. 


Soon  after  the  sale,  the  plaintiff  went  to  look  at  the 
property,  and  after  examining  part  of  it,  said  he  liked  it 
pretty  well,  and  spoke  of  building  upon  it,  and  of  sending 
men  to  clear  the  marsh.  He  also  applied  to  the  parties 
who  held  the  mort^^ages,  and  though  informed  by  one  of 
them,  who  claimed  as  one  of  the  trustees  under  a  will,  that 
he  could  not  discharge  the  mortgage,  and  that  it  would  be 
necessary  for  theother  trustees  to  join  in  the  deed  in  order  to 
perfect  the  title,  he  expressed  himself  satisfied  with  it  and 
directed  the  conveyance  to  be  prepared  from  Anderson  to 
himself.  Afterwards,  on  the  8th  June  following,  the  plaintiff 
becoming  dissatisfied,  gave  notice  to  the  defendant  that  the 
land  did  not  answer  the  description  contained  in  the  adver- 
tisement, that  he  would  not  complete  the  purchase  and  re- 
quired the  deposit  to  be  returned.  It  appeared  that  the  de- 
scription given  of  the  land  was  very  incorrect.  The  marsh 
was  of  an  inferior  quality,  producing  principally  wild  grass ; 
there  was  no  intervale;  a  considerable  part  of  the  upland  was 
a  barren,  and  there  was  very  little  wood  upon  it.  In  addition 
to  the  outstanding  mortgages,  a  memorial  of  a  judgment 
against  George  Anderson  and  David  H.  Anderson  for  £105, 
signed  12th  October,  1848,  was  given  in  evidence.  The  Re- 
gistrar's certificate  indorsed  on  the  memorial  stated  that  it  was 
"registered  the  14th  October"  without  mentioning  any  year. 
The  evidence  was  objected  to  on  this  ground,  and  also  because 
the  affidavit  of  the  Clerk's  signature  to  the  memorial  was  not 
entitled  in  the  cause,  and  did  not  state  the  deponent's  addition. 

The  learned  judge  told  the  jury  that  in  cases  of 
aa  exaggerated  description  of  property  calculated  and 
designed  to  deceive,  the  purchaser  had  a  right  to  rescind 
the  contract  upon  discovering  the  deception ;  but  if  the 
plaintiff  upon  examining  the  property  after  the  sale,  had 
expressed  himself  satisfied  with  it,  it  was  then  too  late  to 
rescind  the  contract  for  that  cause.  That  as  to  the  title,  if 
the  defendant  undertook  to  state  all  the  incumbrances  upon 
the  property,  and  only  mentioned  the  mortgages,  while  there 
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1853.      was  a  memorial  of  a  judgment  upon  record,  such  statement 

8COTT       was  a  fraud  upon  the  plaintiff,  and  he  would  not  ha  bound 

gajuIbtt.    to  complete  the  sale.     Verdict  for  the  plaintiff  £40  98.  Id. 

In  Hilar^y  term  following  A.H.  Wetiiiore  obtained  a  rule 

nisi  for  a  new  trial  on  the  ground  of  the  improper  admission 

of  evidence. 

Duff  shewed  cause  in  Trinity  term  last.     Independent  of 
any  express  agreement,  it  is  the  defendant*s  duty  to  make  a 
good  title :  such  an  agreement  is  always  implied  uuless  the 
liability  is  expressly  excluded.     1  Sugd.  Vend.  10th  Ed.,  42. 
A  purchaser  is  not  bound  to  accept  a  doubtful  title,  or  one 
which  he  would  have  to  enforce  through  the  medium  of  a 
suit.     Wilde  v.  Fort  (a),  Hartley  v.  PehaU  (6),  Elliott  v. 
Edwards  (c).    A  contract  to  make  a  good  title  means  a  title 
good  both  at  law  and  in  equity.     2  Sugd.  Vend.  203.     Jlfa- 
herley  v.  Robins  (d).   II  this  is  a  case  in  which  specific  per- 
formance could  not  be  enforced  against  the  plaintiff,  he  can 
recover  back  the  money.     Specific  performance  would  not 
be  decreed  here,  1st,  Because  the  title  was  defective,  and 
2ndly,  Because  Anderson  employed  a  puffer  at  the  sale. 
Robinson  v.  WaU  (e).     In  Thom^tt  v.  Haines  (fX  where  a 
sale  was  advertised  to  be  *'  without  reserve"  the  employ- 
ment by  the  vendor  of  a  puffer  to  bid  for  him,  without  notice, 
was  held  to  avoid  the  sale  and  to  entitle  the  purchaser  to 
recover  back  the  deposit.     In  the  present  case  the  adver- 
tisement stated  that  the  sale  would  be  positive,  though  it 
was  clearly  the  intention  of  Anderson  that  it  should  not  be 
sold  for  less  than  208.  an  acre.     That  was  a  fraud  on  the 
plaintiff.    The  certificate  was  properly  received  in  evidence 
under  the  act  10  Vict.  c.  42,  s.  20.     This  memorial  is  an 
incumbrance  which  binds  the  lands  in  the  hands  of  any  sab- 
sequent   purchaser   or   mortgagee.     A  purchaser  is  not 
bound  to  accept  a  title  with  a  judgment  banging  over  it, 
which  might  drive  him  to  the  expense  of  a  suit  in  equity* 
There  was  no  yraiver  of  this   incumbrance  because  tbe 
plaintiff  had  no  knowledge  of  it ;  and  even  if  he  had  taken 
possession  of  the  property  and  exercised  acts  of  ownership* 

(a)  4  Taunt.  884.  (6)  Peake  181.  (e)  8  B.  <e  P.  181. 

(d)  6  Taunt.  625.  (c)  11  Jur.  677.  (/)  15  M.  A  W.  867. 


Oarnett. 
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that  would  not  have  been  a  waiver  of  his  right  to  a  good  1858. 

title  under  the  agreement  of  sale.    Goes  v.  Lord  Nugent  (a),       " 

BurroiLgha  v.  Oakley  (6),  Stowdl  v.  Robinson  (c),  Duncan  „^^«j^ 
V.  Cafe  (d).     2  Sugd,  Vend.  17. 

A,  R,  Wetmore  contra.  It  should  have  been  left  to  the 
jury  to  say  whether  the  defendant  had  any  notice  of  Ander- 
son's employing  persons  to  bid  at  the  sale.  It  should  also 
have  been  left  to  the  jury  to  find  whether  the  plaintiff  had  not 
waived  the  objections  to  the  title,  by  the  notice  of  the  8tb 
June.  It  was  a  complete  waiver.  The  Registrar's  certifi- 
cate even  if  admissible,  was  no  proof  of  the  judgment —  that 
could  only  be  proved  by  an  exemplification.  But  it  was  inad- 
missible because  the  requisites  of  the  act  10  Vict.  c.  42  were 
not  complied  with.  The  20th  section  requires  the  Registrar 
to  certify  the  day  on  which  the  memorial  was  registered  ; 
and  it  is  as  necessary  to  state  the  year  as  the  month.  It  is 
only  a  certificate  containing  all  the  requisites  of  the  act,  that 
is  made  evidence.  The  affidavit  of  the  signature  of  the 
Clerk  of  the  Pleas  to  the  memorial  is  also  defective  ;  it  does 
not  state  the  addition  of  the  deponent,  and  is  not  entitled  in 
the  cause.     It  should  be  such  an  affidavit  as  could  be  read 

in  the  Supreme  Court. 

Cur.  adv,  I'ult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  to 

recover  from  the  defendant  the  deposit  paid  on  the  sale  of 

land  of  one  George  Anderson,  made  by  the  defendant  as  an 

aactioneer  in  April,  1852.     After  the  auction  the  defendant 

signed  the  following  memorandum : 

**  Received  of  Andrew  Scott  £40  9^.  Id.,  being  one-sixth  part 

*  '  of  the  amount  of  a  farm  purchased  this  day  at  auction,  which  sum 

*  *  I  promise  to  return ^to  the  said  Andrew  Scott  in  the  event  of  not 

*  *  gMxig  a  legal  title  to  said  farm. 

*•  WILLIAM  GARNETT,  Auctioneer. 
''Ihth  April,  1852." 

On  Btb  June  following  the  plaintiff  gave  notice  through 
l^is  attorney  to  the  defendant,  that  the  land  did  not  answer 
"the  description  contained  in  the  advertisement  of  sale,  and 

(<i)  6  B.  <e  ^d.  68.  (6)  8  Swafut.  169. 

(e)  8  Bing.  N.  C.  9S8.  (d)2M.&  W.  244. 
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1853.      that  he  declined  to  receive  the  deed  and  complete  the  pur- 
seoT-r       chase,  and  required  re-payment  of  the  deposit,  making  no 
gabsett.    aUusion  in  the  notice  to  the  defect  of  title. 

The  defendant  having  refused  to  pay  back  the  deposit, 
this  action  was  brought,  and  at  the  trial  the  plaintiff  relied 
on  his  right  to  rescind  the  contract  and  recover  back  the 
deposit,  as  well  in  respect  of  the  alleged  misdescription  of 
the  laud,  as  of  certain  mortgage  and  judgment  incumbrances 
which  prevented  the  vendor  from  making  a  good  title.  It 
was  also  urged  that  there  was  evidence  of  puffing  which 
would  vitiate  the  sale.  As  to  the  alleged  fraud  in  the 
description  of  the  laud,  and  puffing  at  the  auction,  it  is  not 
necessary  to  express  any  opinion — the  latter  objection  indeed 
did  not  go  to  the  jury. 

It  is  clear  that  there  was  both  an  outstanding  mortgage 
to  the  trustees  of  Merritt  and  an  undischarged  judgment, 
which  were  not  only  incumbrances  at  the  time  of  sale, 
so  as  to  prevent  the  vendor,  Anderson,  from  giving  a  good 
title  to  the  plaintiff,  but  they  do  not  appear  since  the  sale 
to  have  been  wholly  removed.     Anderson  therefore  never 
was  in  a  condition  to  complete  the  contract  by  giving  such 
a  conveyance  as  the  plaintiff  was  entitled  to  receive.     We 
do  not  think  that  the  omission  to  state  the  defect  of  title  in 
the  notice  given  by  the  plaintiff's  attorney  to  the  defendant 
can  be  considered  a  waiver.     He  was  not  bound  to  state  it 
— the  vendor  was  cognizant  of  it.      In  Duncan  v.  Cafe  (a) 
Parke  B.  thus  states  the  law  in  a  somewhat  similar  case  : 
**  It  seems  to  me  that  this  is  the  common  case  of  a  sale  by 
''  auction  where  the  defendant  is  a  stakeholder,  and  where 
'*  the  payment  of  a  deposit  depends  upon  one  event — that 
*'  of  a  good  title  being  made  out.     If  a  good  title  is  not 
**  made  out,  then  he  is  to  pay  it  over  to  the  vendee.     That 
''  event  has  happened^in  this  case,  and  the  vendee  became 
''  entitled  to  his  deposit  because  the  title  was  not  completed. 
''  According  to  strict  law,  the  defendant  was  not  entitled  to 
''notice."     The  case  cited  by  the  plaintiff's   counsel  of 
Gos$  V.  Lord  Nugent  (b)  is  strong  to  shew  there  was  no  suffi- 
cient waiver  in  this  case.     It  was  urged  by  the  defendant'i 

(a)  2M,dtW.  244.  (6)  6  B.  ^  Ad.  68. 
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counsel  that  the  judgment  incumbrance  was  not  sufficiently  185B. 
proved  by  the  copy  of  the  registered  memorial,  but  that  an  'bco^ 
exemplification  of  the  judgment  should  also  have  been  pro-  a^unnT. 
duced.  One  of  the  great  objects  of  a  registry  is  to  afford 
easy  evidence  of  incumbrances.  There  are  different  modes 
of  registry  :  one  which  is  adopted  in  this  and  some  of  the 
adjoining  Provinces,  in  regard  to  deeds,  viz.,  entering  the 
instrument  at  full  length.  Another,  which  is  used  in  the 
Register  Counties  in  England  and  is  also  adopted  in  Upper 
Canada,  viz.,  entering  a  memorial  of  the  material  parts  of 
the  instrument.  The  Legislature  of  this  Province  have  in 
regard  to  judgments,  prescribed  that  a  memorial  should  be 
registered,  the  form  ot  which  contains  all  that  it  is  neces- 
sary to  state  as  a  lien  or  incumbrance  on  lands ;  and  we 
think  that  such  a  memorial  of  judgment  standing,  undis- 
charged on  the  records,  is  at  least  prima  facie  evidence  of 
incumbrance. 

As  to  the  alleged  defect  in  the  affidavit  of  the  Clerk's 

signature  to  the  memorial  of  judgment,  although  it  would 

have  been  more  regular  and  proper  to  have  inserted  the 

deponent's   addition,  we  cannot  think  that  the  omission 

rendered  the  memorial  and  registry  a  nullity ;  neither  do 

we  consider  that  the  omission  of  the  year  in  the  Registrar's 

certificate  indorsed  on  the  memorial,  invalidated  the  registry 

or  rendered  the  certificate  defective.      The  rule  for  a  new 

trial  will  therefore  be  discharged. 

Rule  discharged. 


WILSON  against  STREET. 

This  was  an  action  of  trespass  for  taking  the  plaintiff's  ^^^'{^^^^<^ 
goods  under  an  execution,  issued  by  the  defendant  as  the  ^^^^hi^ 
attorney  of  one  David  W.  Jack,  in  a  suit  in  the  Court  ofj^^*^^^ 
Common  Pleas,  which  execution  was  afterwards  set  aside SJnb^JStMide 
fer  irregularity.    The  defendant  pleaded  the  general  issue,  ^^  ^^^''^ 
and  gave  the  following  notice  under  the  act  18  Vict  c.  82 : 

'*  Take  notice  that  the  above  defendant  in  addition  to  all 
''  matters  which  may  be  given  in  evidence  by  him  under  the 

7  M.B.B. — 40 


680  CASES  IN  MICHAELMAS  TERM 

1858.  *'  plea  of  the  general  issae,  will  give  in  evidence,  sbonld  the 
wiMow  *  *  plaintiff  prove  sach  trespass  as  is  alleged  in  his  declaration, 
BnMjn.  ''  that  in  an  action  in  the  Inferior  Court  of  Common  Pleas 
*'  for  the  County  of  Charlotte,  brought  on  the  9th  JvZy^  1851, 
*'  by  the  above  plaintiff  against  one  David  W.  Ja/:k^  the 
''said  Jack  recovered  a  verdict  against  the  plaintiff,  on 
*'  which  judgment  was  afterwards  entered  up  for  the  sum  of 
''£9  48.  2cZ.,  being  the  amount  adjudged  by  the  said  Court 
''  to  the  said  Jack  for  his  costs  of  defence  in  the  action,  and 
''  on  which  judgment  a  writ  otjieri/aciaa  was  afterwards,  to 
''  wit,  on  the  18th  January ^  1853,  issued  out  of  the  said 
'*  Court  by  the  defendant  as  the  attorney  for  the  said  Jack, 
**  directed  to  the  Sheriff  of  the  County  of  Charlotte  indorsed 
**  to  levy  the  said  sum  of  £9  48.  2d.,  and  by  virtue  of  which 
**  execution  the  said  Sheriff  seized  and  took  the  goods  and 
''  chattels  of  the  plaintiff  mentioned  in  the  declaration  in  this 
**  cause  to  have  been  taken  and  carried  away,  and  levied 
"  thereout  the  said  monies  so  indorsed  to  be  levied,  as  he 
"  lawfully  might,  and  that  this  is  the  supposed  trespass 
''whereof  the  plain  tiff  hath  complained  against  thedefendani 
'*  And  also  that  no  levy  was  made  by  the  direction  of  the 
''  defendant  under  the  said  execution ;  and  that  if  the  said 
*'  Sheriff  made  a  levy,  the  execution  being  warranted  by 
''  the  judgment,  was  a  justification  for  his  so  doing.  Also 
*'  that  the  defendant  is  not  liable  for  anything  done  under  = 
**  the  said  execution,  he  being  merely  the  attorney  of  the  ' 
'*  said  David  W.  Jack.^^  \ ; 

S.R,  Thompson  moved  on  a  former  day  in  this  term  to  sot 
aside  the  notice  with  costs,  on  the  ground  that  it  stated  no 
legal  defence  to  the  action,  and  that  the  latter  part  of  it> 
amounted  to  the  plea  of  not  guilty. 

t/.  W.CJiandler,  Q.  C.  contra  contended  that  the  objection 
if  taken  to  a  plea,  would  only  have  been  a  ground  of  speeiil 
demurrer,  but  that  special  demurrers  were  abolished  by  the 
act  14  Vict.  0.  20.  [Cabtbb,  C.  J.  Bat  there  is  a  pioviflo 
that  objections  may  still  be  made  in  all  cases  of  infonnali^ 
or  other  ground  of  special  demurrer  according  to  the  practice 
before  the  passing  of  the  act.]  The  application  most  be 
made  to  a  single  Judge  by  the  express  words  of  the  set 


* 


• 
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The  first  part  of  the  notice  shewed  a  good  defence — the  1858. 

other  might  be  amended  without  costs,  because  the  plaintiff  wilbov 

should  only  have  objected  to  that  part  which  was  bad.  g^^^. 
Aliven  v.  Furnivcd  (a). 

S.  22.  Thomson  in  reply  contended  that  the  notice  must 
be  considered  as  a  whole,  and  if  bad  in  part  was  bad  alto- 
gether. That  no  part  of  it  shewed  a  matter  of  defence  to 
the  action ;  the  first  part  stated  the  defence  hypothetically, 
which  would  have  been  bad  in  a  plea ;  part  of  it  amounted 
only  to  the  general  issue  ;  and  the  last  part  was  insufficient 
according  to  the  cases  of  Watson  v.  Roberts  (6),  Rankin  v. 
De  Medina  (c).  The  act  14  Vict  c.  20,  only  applied  to 
pleas ;  but  the  power  there  given  to  a  Judge  might  also  be 
exercised  by  the  Court.     Bowling  v.  Trites  (d). 

Cur.  adv,  vult 

Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  think  the  course  adopted  in  bringing  before  the  Court 
the  question  of  the  legality  of  the  defence  set  up  by  the  notice 
is  very  proper  and  much  more  desirable  than  the  leaving 
questions  of  this  kind  to  be  decided  at  the  trial.     The  ex- 
perience of  all  parties  since  the  adoption  of  the  system  of 
notice,  instead  of  pleading,  will  we  think,  fully  confirm  this. 
With  respect  to  the  latter  part  of  this  notice,  we  clearly 
think  that  it  is  bad,  inasmuch  as  it  sets  up  defences  which 
have],already  been  included  in  the  plea  pleaded.     Had  this 
part  of  the  notice  been  inserted  in  a  special  plea,  it.  would 
have  been  bad  on  special  demurrer  before  the  passing  of 
the  act  abolishing  special  demurrers,  and  if  pleaded  since 
that  act,  might  have  been  set  aside  by  the  Court.     Whether 
this  part  of  the  notice  be  tried  by  the  test  of  a  plea,  either 
before  or  since  that  act,  it  is  bad,  and  the  defendant  should 
not  in  either  case  be  allowed  to  retain  it  as  a  defence  to  the 
declaration.    The  latter  part  of  this  notice,  from  the  begin- 
ning of  the  paragraph  *'  And  also  that  no  levy  was  made  by 

a 

"the  direction  of  the  said  defendant,"  to  the  end,  must  be  set 
aside ;  and  in  cases  where  notice  of  special  grounds  of  de- 
fence,  so  clearly  inadmissible  by  the  principles  of  pleading,  is 

(a)  9  DowL  49.  (()  1  Allen,  lOS. 

le)  1  C.  B.  18S.  (<0  AnU  p.  620. 
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1853.     given,  and  an  application  is  successfully  made  to  set  it  aside^ 
wn^soj,     the  application  ought  in  general  to  be  granted  with  costs. 
^^T.     To  that  rule  this  case  forms  no  exception,  and  the  rule  will 
be  granted  with  costs. 


Doe  on  the  demise    of   WHITNET  and  Wife   against 

STANTON. 

Testator  being     This  was  a  Special  case  stated  for  the  opinion  of  the 

Beicod  in  f  os  of 

the  land  after  Court,  Under  the  act  12  Vict  c.  89,  to  determine  whether 

mentioned,  de-  _ 

vised  (before    Benjamin  F.  Stanton,  James.  0.  Stanton,  and  laa/jic  P. 

the  Act  1  Viet.  '^  '  .  ,  , 

«.  9)  as  follows  :£f^7i,<07i,  tooK  a  fee  Simple  or  life  estates  m  alot  of  land  in 

"  I  Rive  and  be-  '  ^ 

w?fethe^5ome  ^^'  '^^^'^^  Under  the  will  of  their  father,  Benjamin  Stanton, 
estSe™^^  The  will  was  made  in  the  year  1828,  and  so  far  as  is  ma- 
aS^i^*er*de.    '©^ial  in  the  case,  was  as  follows. 

oease  I  give  and 

bequeath  to  my  '*  After  all  my  just  debts,  and  funeral  charges,  &c.,  be  paid  and 
pirmy  si's"*"  "  discharged,  I  give  and  bequeath  to  my  wife  Mary  the  income  of 
James  G..  and  "  all  my  real  estate  during  her  life,  likewise  all  my  household 
R^m?" JSkSs  " ftirniture  to  be  left  at  her  own  disposal ;  and  after  her  decease, 
of  land  and  the  '*  I  give  and  bequeath  to  my  three  sons,  that  is  to  say.  to  my  son 
thmonin  ** Benjamin  Forrester,  my  son  James  Croula,  and  my  son  Isaac 
Dock  street,  to  '*  Perry,  mv  two  lots  of  land  and  the  buildings  thereon  in  Dock 
dSd^twIen"^'  *•  Street,  in^^said  City,  to  be  equally  divided  between  the  same.  I 
them:"  Held,  ''give  and  bequeath  to  my  son  George  Forrester  my  household 
^y  tS?k?if2  "  ^0^  ^^  Union  Street  where  I  now  reside,  with  aU  the  buildingf 
estates  in  the  * '  thereunto  belonging.  I  give  and  bequeath  to  my  two  daughter! 
the  d2?th'^'  "  ^^^^y  Forrester  Whitney  and  Mary  Ann  Gaynor,  my  lot  of  Ian* 
the  wife.  ''  No.  1311  on  the  comer  of  Main  and  Casrmarthea  Streets  in  said 

'*Clty." 

The  will  disposed  of  all  the  testator's  real  estate  amoog 
his  sons  and  daughters,  one  of  the  devisees,  SaUy  Fovrtder 
Whitney,  being  the  female  lessor  of  the  plaintifL 

The  case  was  argued  in  Trinity  term  last  by  Stevens 
for  the  plaintifiEl  The  defendant  only  took  an  estate 
for  life  after  the  death  of  the  widow.  There  is  no 
doubt  that  the  word  "  estate  "  used  in  the  operative  part  of 
a  will,  made  before  the  act  1  Vict,  c.  9,  will  oany  tbs 
fee  simple.  But  there  is  no  case  where  worda  such  as  are 
used  in  this  will  have  received  such  a  oonBtmotion.  b 
Denn  v.  MeUor  (a),  Orose,  J.,  says  "  There  are  eome  roles 

(a)  6  r.  B.  564. 
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laid  down  apon  this  subject  to  which  we  are  boand  to      1858. 

adhere ;  and  one  of  them  is  that  if  a  man  give  his  house  to  Doe  dem. 
^'  A.,  without  other  words,  it  is  only  a  devise  for  life."  It  agtuntt 
cannot  be  disputed  that  the  words  of  this  devise,  considered 
without  reference  to  any  other  part  of  the  will,  confer  only 
an  estate  for  life  ;  for  when  there  are  no  words  of  limitation 
in  a  will,  the  law  implies  a  life  estate  only.  Denn  v.  Oclb- 
kin  (a),  Doe  v.  Wright  (6),  Doe  v.  Child  (c),  Frogmorton  v. 
Wright  (d),  Right  v.  Sidebotham  (e).  Then  the  question 
is  whether  the  words,  "  all  my  real  estate/*  occurring  in  the 
devise  to  the  testator's  wife,  (supposing  them  to  be  sufficient 
to  carry  the  fee,)  can  be  extended  to  the  subsequent  devise 
to  the  defendant,  and  enlarge  bis  life  estate  into  a  fee 
simple.  It  is  submitted  that  they  cannot,  because  there  is 
nothing  to  shew  any  intention  of  the  testator  to  give  all  his 
interest  in  the  lots  devised  to  the  defendant.  The  case  of 
Roe  V.  Blackett  (/),  Doe  v.  Tucker  (g).  Doe  v.  Green  (A), 
are  conclusive  on  this  point.  If  after  the  devise  of  the 
estate  to  his  wife,  he  had  given  "  the  same  "  to  the  defend- 
ant, it  might  have  carried  the  inheritance;  but  this  case  does 
not  fall  within  any  of  the  exceptions  to  the  rule,  that  words 
of  inheritance  are  necessary  to  carry  the  fee  simple. 

Oray,  Q.  G.  and  Allen  contra.  The  property  devised  by 
the  will  comprehended  all  the  testator's  property,  and  it  is 
manifest  that  he  had  in  his  mind  aU  his  real  estate  at  the 
time  he  made  his  will.  The  will  may  fairly  be  read  thus : 
As  to  all  my  real  estate,  I  give  the  income  thereof  to  my 
wife  during  her  life,  and  after  her  decease,  I  give  my  two 
lots  of  land  (portions  of  the  said  real  estate,)  to  my  sons.*' 
That  is  substantially  what  the  testator  says.  It  is  evident 
that  he  knew  the  difference  between  an  estate  for  life  and 
an  estate  in  fee ;  because  when  he  means  to  limit  the  devise 
to  a  life  interest,  he  gives  the  income  of  his  real  estate  to  his 
wife  during  her  life,  and  when  he  afterwards  gives  the  land 
to  hie  sons  without  any  limitation,  it  is  evident  that  he 
meant  to  devise  the  whole  interest  that  he  had  in  it — the  fee 

(a)  9  Cowp.  657.  (6)  8^7.  R.  64.  (e)  1  New  R.  885. 

(d)  S  W.  Bla.  889.  («)  3  Doug.  759.  (/)  1  Cawp.  285. 

{0)  SB.it  Ad.  478.  {h)  AnU  p.  814. 


u 
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1858.      simple  of  the  real  estate  which  be  had  before  expressly 
Doe  dem.    devised  to  his  wife  for  life.    In  OuU  v.  Esdaile  (a)  the  Court 

Whitmxt 

J^?9*!^^  held  that  such  circmnstances  shewed  an  intention  to  devise 
the  fee  simple.  It  is  important  here  that  the  devise  to  the 
defendant  is  in  the  same  sentence  with  the  devise  for  life  to 
the  testator's  widow,  which  distinguishes  this  case  from 
Doe  V.  Tucker  (b) :  there  also  there  were  other  children  who 
took  nothing  bythe  will,and  to  whom  it  might  be  inferred,the 
testator  intended  to  give  estates  in  remainder  after  the  death 
of  bis  three  sons ;  but  here  the  testator  has  given  his  pro- 
perty among  all  his  children,  and  it  cannot  be  inferred  that 
he  meant  to  confer  only  life  estates  on  each  of  them  after 
the  death  of  his  wife,  and  then  to  give  a  general  remainder 
in  fee  in  the  whole  of  his  property.  Such  complicated  estates 
ought  not  to  be  inferred  from  the  will.  There  is  no  indica- 
tion of  an  intention  on  the  part  of  the  testator  to  restrain 
i\w  interest  of  the  defendant  to  an  estate  for  life  ;  but  the 
contrary  intention  is  apparent.  In  Roe  v.  Bacon  (c)  Lord 
Ellenborough  says:  ''Unless  the  testator  uses  words  of 
*'  absolute  restriction,  it  may  in  general  be  taken  that  he 
"  intends  to  dispose  of  the  whole  interest."  In  Doe  v. 
Oreen  (d),  the  word  eitate  was  not  used  in  the  will,  and 
there  was  nothing  to  shew  that  the  testator  intended  to  part 
with  all  his  interest,  but  on  the  contrary  there  was  a  devise 
over  in  the  event  of  the  testator  surviving  the  devisee,  from 
which  it  might  fairly  be  inferred  that  his  intention  was  not 
to  devise  the  fee.  This  case  cannot  be  distinguished  from 
Randall  v.  Tnchin  {e).  The  word  e»iate  is  used  in  the 
operative  part  of  the  will,  and  this  has  been  held  by  nume- 
rous cases,  to  include  the  whole  interest  which  the  testator 
had  in  the  property,  unless  it  is  restrained  by  other  words 
in  the  will.  Orayson  v.  Atkinson  (/),  Holdftut  v.  Marten  {g\ 
Fletcher  v.  Smiton  (fc).  Roe  v.  Wright  (t),  Pihnan  v.  Ste- 
vens (4),  Bradford  v.   Belfield  (/),   Doe   v.  Lawton  (»)> 


Doe  V.  Roberts  (n). 


Cw.  ado.  tmft. 


? 


6)  ^B.dtAd. 478.  ie)  AM  db 8. 

)  6  Taunt.  4l0.  (/)  1  WiU.  US. 


ur»  X  -i.  X*.  »x,.  (h)  2  T.  R.  656.  li)  7  J^mI,  «9. 

(k)  15  Ea$t,'605.         {I)  2  Sim.  264.  (m)  4  Bing.  ^.  C.  v*- 

(n)  11  A.  db  E.  1000. 
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Cabteb,  C.  J.,  now  delivered  the  jadp^ent  of  the  Court.  1858. 
This  case  came  before  us  in  the  shape  of  a  special  case.  The  Poadam. 
point  for  our  decision  arose  on  the  construction  of  a  devise  aga^ntt 
contained  in  the  will  of  Benjamin  Stanton.  The  parts  of 
the  will  which  are  important  for  the  decision  of  the  question 
before  us,  are  as  follows :  ''  After  all  my  just  debts  and 
**  funeral  charges,  &c.  be  paid  and  discharged,  I  give  and 
*' bequeath  to  my  wife  Mary  the  income  of  all  my  real 
**  estate  during  ber  life,  likewise  all  my  household  furniture 
'*  to  be  left  at  her  own  disposHl;  and  after  ber  decease,  I  give 
**  and  bequeath  to  my  three  sous,  that  is  to  say,  to  my  son 
"  Benjamin  Forreater,  my  son  James  Goulds  my  son  Isaac 
**  Perry f  my  two  lota  of  land  and  the  buildings  thereon,  in 
**  Dock  Street,  in  said  City,  to  be  equally  divided  between 
''  the  same."  The  testator  devised  another  lot  of  land  to 
his  son  George  Forrester,  and  another  to  his  two  daughters. 
The  question  for  our  decision,  is  whether  under  such  devise 
Benjamin  Forreiter,  Stanton,  Jameg  Gould  Stanton^  and 
Isaac  Perry  Stanton,  after  the  death  of  the  widow,  took  an 
estate  for  life  or  in  fee  in  the  two  lots  of  land  in  Dock  Street. 
It  is  not  denied  that  the  words  of  the  particular  devise  of 
this  property,  if  alone  considered,  would  only  give  an  estate 
for  life,  but  it  is  contended  that  as  the  different  devises  in 
the  will  comprise  all  the  real  property  which  belonged  to 
the  testator,  and  the  first  bequest  to  the  widow  relates  to 
the  income  of  all  his  real  estate,  the  use  of  the  term  real 
estate  in  the  first  devise,  must  be  connected  with  the  sub- 
sequent devises,  and  so  bring  the  devise  in  question  within 
that  class  of  cases,  where  a  devise  of  an  estate  to  a  person 
without  any  words  of  inheritance  has  been  held  to  pass  a 
fee  simple.  It  will  be  found  on  examining  the  numerous 
cases  bearing  on  this  question,  that  in  order  to  pass  a  fee 
by  such  a  devise,  the  term  "estate"  must  be  used  in  the  par- 
ticular devise,  or  in  some  other  part  of  the  will  which  is 
necessarily  connected  with  or  referred  to  in  the  particular 
devise.  That  is  not  the  case  here.  The  only  necessary 
connection  between  the  devise  to  the  widow  and  those 
^hioh  follow,  is  as  to  the  time  when  those  subsequent  de- 
vises shall  take  effect — viz. :  after  the  death  of  the  widow. 
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1858.      As  regards  the  nature  and  description  of  the  property,  the 
Doedem.     devise  to  the  sons  is  complete  and  intelligible  without  any 

againtt^     reference  to  the  prior  devise  to  the  widow.     In  this  respect 
the  case  is  by  no  means  so  strong  as  several  of  the  cases 
cited,  where  there  were  introductory  words,  such  as,  "as  to 
**  all  my  real  estate  *'  followed  by  special  devises  of  parti- 
cular houses  or  parcels  of  land,  without  words  of  inheritance, 
where   it  was   decreed   that  merely  a  life  estate  passed. 
Such  are  the  cases  of  Denn  v.  Gaskin  (a),  Doe  v.  Wright  (b), 
Right    v.    Sidebotham    (c),    Frogmorton     v.     Wright    (rf). 
Doe  v.  Allen  (e),  Ooodright  v.  Barron  (/),  Doe  v.  Tucker  (g), 
When  the  word  "estate"  is  not  used  in  the  operative  clause  of 
the  devise,  but  is  used  in  another  part  of  the  will  referring  to 
it,  such  word  cannot  be  construed  as  having  the  effect  of 
extending  the  meaning  of  the  operative  clause  whether  prior 
or   subsequent.     Doe   v.    Gwxllim   (A),    Doe  v.    White   (i). 
Under  the  authority  of  such  decisions  we  cannot  avoid  the 
conclusion  thatunder  the  will  in  question,  i?eryVrmmForre<f^r, 
James  Goidd  and  Isaac  Perry,  took  only  an  estate  for  life  in 
the  two  lots  of  land  in  Dock  Street,  though  we  may  feel  the 
difficulty  which  has  been  experienced  by  much  abler  judges, 
that  such  decision  may  not  carry  out  the  real  intention  of 
the  testator.     Whatever  may  be  our  surmises  on  this  ques- 
tion, our  judicial  oj'inion  can  only  be  formed  on  the  words 
of  the  will  and  the  current  of  authorities  which  lay  down  the 
rule  for  their  construction.     From  the  wise  provisions  of 
the  Act  of  Assembly,  1  Vict,  c,  9,  which  applies  to  wills  made 
after  the  1st  January^  1889,  we  shall  not  probably  be  very 
often  called  on  to  decide  such  a  point  in  future. 

The  verdict  should  be  entered  for  the  plaintiff,  and  the 
habere  facias  issue  for  one  undivided  seventh  part  of  the 
premises  set  out  in  the  special  case,  as  in  possession  of  the 
defendant. 

Judgment  for  the  plaintiff. 

(a)  2  Cowp.  657.  (6)  S  T.  R.  64. 

(e)  2  Doug.  759.  (d)  2  W.  BL  889. 

{€)  8  r.  R.  497.  (/)  11  East,  2S0. 

(0)  3B.<lt  Ad,  478.  {h)  5  B.  dt  Ad,  122. 

(0  1  Exch.  626,  ff.  e.  2  Exch.  797. 


IN  THE  Seventeenth  Year  of  VICTORIA.  637 

1858. 


Ex  Parte  JOCELYN. 
A  rule  nisi  had  been  obtained  for  a  certiorari  to  remove  J5J^?p"SL 

Court  DM  pow- 

the  proceedings  of  the  Trustees  of  Schools  for  the  parish  of  ^J^^^"^*^ 
Prince  William,  and  the  warrant  of  assessment  under  the ^^SdS^ot^ 
Parish  School  act,  15  VicL  c.  40.     The  principal  objections  JJhSSTuSfder 
to  the  proceedings  were — 1st,  That  the  division  of  the  parish  eShfoi^Act. 
into  school  districts  was  made  by  only  two  of  the  trustees ;  ii^d  to'quuh 
2nd,  That  they  had  not  divided  the  whole  parish  into  dis-tw™*'^*'^ 
tricts  ;  8rd,  That  there  was  no  resolution  of  the  rate- payers grantiDga^er.' 
present  at  the  meeting  held  under  the  22nd  section  of  themovrsuchVo- 
Act,  to  warrant  an  assessment  on  the  parish.  mnite^by  the 

Z).  S.  Kerr  shewed  cause  in  Trinity  term  last  and  con- e.  ad. «.  a.  Art.  6. 
tended  that  the  Court  had  no  power  to  grant  a  certiorari  in  divide  aParisb 

'^  °  Into  Bohool 

this  case :  but  if  it  had  the  power,  then  as  by  the  22nd  piBtriots  must 

'  r-  f  ,  ,  ^  made  by  the 

section  of  the  Act,  this  was  a  rate,  to  be  assessed  andtbreeTniBteefl, 

'  '  and  the  whole 

collected  in  the  same  manner  as  taxes  for  the  support  of  bJ^Md^S*' 
the  poor,  the  provisions  of  the  Act  13  Vict.  c.  30  were  appli-  o,^gohSfTni^ 
cable,  and  the  motion  must  fail  because  the  conditions  of  ^^^^^l^^ 
section  2,  Art.  6  of  that  Act  had  not  been  complied  with.J^JJ^^^^o^ig. 
Rex  v.  Inhabitants  of  Utoxeter  (a),  Rex  v.  King  (b),  Bac.  ifa*e*b^"flied 
Ab.  CertioraH  (A)  were  cited.  o/lhe  pVSL"r 

DibbUe  was  heard  in  support  of  the  rule.  copies  may  be 

*  *  x^  7  »  returned  with 

Cur,  adv.  VUlt.       the  cwtioran. 

Garter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  application  for  a  writ  of  certiorari  to  bring 
up  the  proceedings  by  the  School  Trustees  for  the  parish  of 
Prince  William  under  the  School  Act  15  Vict.  c.  40,  in 
dividing  the  parish  into  School  districts,  and  issuing  a  war- 
rant of  assessment.  Now  the  facts  appearing  on  the 
affidavits  as  to  the  division  of  the  parish  into  districts,  and 
^hich  are  not  contradicted  on  the  other  side,are  on  principle 
and  under  a  former  decision  of  this  Court,  sufficient  to 
warrant  the  granting  the  certiorari,  if  this  be  a  case  in  which 
the  Court  has  the  power  to  grant  such  writ.  The  question 
whether  this  power  exists  in  the  Court  is  therefore  the  only 

(a)  9  Sir.  983.  (6)  3  T.  R.  381. 
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1858.      point  which  at  present  we  have  to  discasa.    Now  if  we  take 
Ex  parte    into  account  that  by  the  provisions  of  the  School  Act  no 
mode  of  appeal  against  the  proceedings  of  the  Trustees  or 
the  public  meeting  by  which  the  amount  of  the  rate  is 
determined,  is  provided  for,  and  that  the  mode  by  which  the 
rate  is  to  be  enforced  affects  the  property  and  liberty  of  the 
persons  rated,  by  the  operation  of  a  very  summary  process, 
involving  necessarily,  no  investigation  or  adjudication  on 
J       the  circumstances  of  the  case,  and  affording  no  adequate 
remedy  by  action,  even  if  the  preliminary  proceedings  be 
incorrect,  we  should  not  be  inclined  to  oust  this  Court  of 
the  wholesome  jurisdiction,  by  which  these  manifestly  inju- 
rious consequences  may  be  prevented,  unless  it  is  quite  clear 
on  principle  or  authority,  that  such  jurisdiction  does  not 
extend  to  such  a  case.     The  writ  of  certiorari  originally 
was  intended  to  bring  inio  a  superior  Court,  the  record  of 
an  inferior  Court  of  Becord  ;  but  its  application  has  been 
extended  to  matters  which  might  not  come  within  the  strict 
terms  of  such  a  definition,  and  it  has  been  used  to  superin- 
tend the  proceedings  of  persons  entrusted  with  the  exercise 
of  a  judicial  power  and  discretion,  though  not  in  a  regularly 
constituted  Court  of  record.    Thus  in  the  case  of  the  Kin^ 
V.  Bagshaw  {a)  the  proceedings  of  Trustees  under  a  Turn- 
pike Act  were  quashed  under  a  writ  of  certiorari.     So  in 
the  case  of  the  King  v.  Oreat  Marlow  (6),  and  the  King  v.  In- 
habitants of  Standard  Hill  (c),  the  appointment  of  overseers 
of  the  poor  by  two  Justices  was  brought  before  the  Court 
in  the  same  way.     The  King  v.  Justices  of  Somersetshire  (d), 
and  the  King  v.  Trustees  of  the  Norwich  and  Watton  lioad  («) 
will  be  found  to  rest  on  the  same  principles.    And  in  the 
Duchess  of  Portland  v.  Wynne  (/),  and  the  King  v.  Inhahi- 
tants  of  Glamorganshire  (9),  it  is  broadly  laid  down  as  a  ge- 
neral  rule,  that  the  Court  of  King's  Bench  will  examine  the 
proceedings  of  all  jurisdictions  created  by  act  of  Parliament, 
and  will  send  bl  certiorari.  As  no  such  law  as  this  School  Act 
exists  in  England,  we  cannot  of  course  find  any  case  among 
the  English  authorities  on  the  partioolar  circomstanoes  of 

(a)  7  T.  R.  868.  (h)  3  Eatt,  944.  (tf)  4  IT.  <e  S.  S78. 

(d)  bB.dbC.  816.        (€)  tiA.dtE.WA.      (f)l  Mod,  886. 

ig)  1  Ld,  Itaym,  680. 
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the  case  before  us,  bat  on  the  doctrine  uniformly  held  as  to  1858. 
the  superintending  power  of  the  Court  of  Queen's  Bench  ex  pwta 
over  all  inferior  jurisdictions,  (especially  where  the  property 
and  personal  liberty  of  the  subject  may  be  affected,  and  the 
act  provides  no  mode  of  appeal),  as  on  the  principles  laid 
down  in  many  adjudged  cases,  we  think  that  any  order 
made  by  Trustees  of  Schools  for  dividing  a  parish  into 
School  Districts  maybe  removed  into  this  Court  by  certiorari. 
We  have  already  determined  that  such  order  to  be  valid,  . 
must  be  made  by  all  three  Trustees,  and  that  the  whole 
parish  must  be  divided.  We  think  also  that  for  any  other 
substantial  objections  arising  on  other  provisions  of  the 
Act,  orders  might  be  brought  up  and  quashed.  When  the 
Trustees  establish  School  Districts,  the  foundation  is  laid 
of  a  special  jurisdiction  to  be  exercised  by  a  majority  of  the 
inhabitants  of  the  porish  or  district,  rateable  upon  property, 
over  all  the  inhabiiauts  of  the  district.  But  there  are  cer- 
tain prescribed  requisites  for  the  meeting,  essential  to  be 
observed ;  and  though  the  vote  at  the  meeting  imposes  and 
declares  the  rate  and  the  purposes  to  which  it  is  to  be 
applied,  in  which  vote  the  Trustees  themselves  may  not  be 
entitled  to  take  part,  yet  they  are  the  persons  entrusted  by 
the  Act  to  carry  out  the  principle  of  assessment  correctly. 
They  or  any  two  of  them  must  have  an  application  from  five 
or  more  freeholders  or  householders  resident  in  the  district 
— they  must  give  certain  notices — the  meeting  must  be  pub- 
lic— it  must  be  composed  not  of  the  inhabitants  generally, 
but  of  those  rateable  upon  property,  ten  of  whom  at  least 
must  be  present,  and  the  particular  purposes  and  the  particu- 
lar sums  for  such  purposes  must  be  agreed  to  by  the  majority 
of  the  ratepayers  present.  The  Trustees  must  see  all  these 
things  properly  done,  and  then  they  are  required  to  act 
upon  the  vote  and  transmit  it  to  the  assessors  of  rates. 
There  is  no  reference  to  the  Justices  in  Sessions  for  allow- 
ance, as  in  the  Poor's  rate,  but  the  Assessors  are  to  act 
under  instructions  from  the  Trustees  of  Schools. 

It  is  manifestly  the  duty  of  the  Trustees  to  keep  a  minute 
of  all  these  proceedings.  They  would  be  bound  to  shew  on 
retnrn  to  a  certiorari,  the  establishment  of  the  School  Dis- 
tricts, and  the  order  upon  which  it  was  done,  the  application 
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1858.      of  the  five  resident  freeholders  or  householders,  the  notices 
Ex  parte     of  the  meeting,  the  number  of  inhabitants  thereat  rateable 
upon  property,  and  the  particular  resolutions  passed.     And 
although  they  are  to  transmit  the  vote  of  the  meeting  to  the 
assessors,  this  does  not  exempt  them  from  returning  the 
vote  as  well  as  the  other  proceedings.     Neither  does  the 
direction  in  sec.  SO,  for  them  to  file  the  districtory  order  with 
the  Clerk  of  the  Peace,  prevent  their  returning  that  also, 
as  a  copy  of  such  order,  if  the  original  had  been  filed,  would 
be  sufficient.     See  Hex  v.  Eaton  (a).    We  do  not  wish  to  be 
considered  as  giving  any  decisive  opinion  as  to  the  proper 
proceeding  to  recover  the  rates  after  they  are  assessed ; 
but  we  cannot  help  remarking  that  in  substituting  an  exe- 
cution for  a  distress  warrant,  a  party  whose  property  is 
levied  on,  is  deprived  of  his  remedy  by  replevin;  and  by 
substituting  an  action  on  the  case  for  an  action  of  trespass 
against  a  Justice  who  issues  an  illegal  warrant,  it  is  evident 
a  person  whose  goods  are  wrongfully  taken,  7nay  in  the 
present  state  of  the  law  be  left  without  a  remedj ,  where  the 
Justice  has  acted  illegally,  but  not  maliciously.     As  the 
objections  taken  to  these  proceedings  do  not  apply  to  any 
thing  subsequent  to  the  warrant  of  assessment,  (though  of 
course  if  the  preliminary  proceedings  are  invalid,  those 
subsequent  will  be  invalid  also,)  it  would  seem  sufficient  to 
issue  the  certiorari  merely  against  the  School  Trustees,  who 
will  be  able  to  return  all  the  proceedings  in  original  or 
copies,  which  are  brought  in  question.     The  form  of  the 
certiorari  would  be  to  return  all  and  singular  the  orders 
made  by  them  for  dividing  the  parish  into  School  Districts; 
the  applications  of  freeholders  or  householders  for  holding  a 
public  meeting ;  the  notices  given  for  such  meeting ;  the 
number  of  ratepayers  present  at  such  meeting,  the  votes, 
resolutions,  and  proceedings  of  such  meeting;  and  the 
instructions  given  by  them  to  the  assessors  of  rates. 

As  regards  the  time  for  granting  the  certiorari,  as  limited 
by  18  Vict.  c.  80,  §  2,  Art.  6,  that  cannot  affect  this  case,  as 
that  Article  only  applies  to  oases  where  an  appeal  lies  to  the 
General  Sessions,  which  is  not  the  case  here. 

Vie  think  therefore  that  a  certiorari  should  be  granted 

against  the  Trustees. 

(a)  2  T.  R.  285.  Bols  absolote. 
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1858. 


CTR      against      SANFACON,       BEARDSLEY,       OUI- 
LETTE,   POITRA  and    CORBIN, 

Debt  on  a  foreign  judgment. 

The  declaration  stated  that  the  plaintiff  at  a  I^istrict  nj,^^**^"^^^. 
Court  for  the  Eastern  district  begun  and  holden  at  HouUon,  JJ^gSiSntliif  ^" 
in  the  State  of  Maine,  one  of  the  United  States  of  America,  ^^Jn^^riSy' 
on  the  first  Tuesday  in  September,  A.  D.  1851,  recovered  fu%°iJj;,^?^So*f^ 
against  the  defendant?  as  well  the  sum  of  $120  for  his  dam-  ck>urt.'a^d°had 
ages  which  he  had  sustained  by  means  of  certain  trespasses,  ^ent^m^  ^^ 
before  that  time  done  and  committed  by  the  defendants  ^erlerve? ' 
against  the  plaintiff,  as  also  the  sum  of  $22  for  his  costs,  tilefonign"' 
&c.,  by  him  about  his  suit  in  that  behalf  expended,  whereof  defended°ttie 
the  said  defendants  were  convicted,  &c.  they  were^ 

The  defendants  Paul  Bearclsley,  Celeste  Ouilatte,  Cyrile  conntxy  with 

^  ^      ^  notice  of  the 

Poitra,  B,na  Amable  Corhin  pleaded  nil  dehent,  and  gave  notice  pendency  of 
of  the  following  grounds  of  defence : — Ist.  That  no  writ  or  the  judgment 

^  ^  ,  may  have  been 

process  was  sued  out  of  the  said  District  Court  against  the  ^oJSi'^^^t^e 
said  defendants  at  the  suit  of  the  plaintiff,  to  warrant  such  foiJSgS^court* 
a  judgment  as  was  set  forth  in  the  declaration.     2nd.  That  j.^^^" 
the  said  defendants  were  not,  nor  was  either  of  them,  before  that'the^sMi'^^ 
or  at  the  time  of  the  recovery  of  the  alleged  judgment  men-  ^nl^d^l^t' 
tioned  in  the  declaration,  subjects  of  the  United  States  of^Jt^^l^l^ 
America,  or  resident  or  domiciled  in  the  State  of  Maine,  or  it  purports^on' 
in  any  place  within  the  jurisdiction  of  the  said  District  Court,  Ihe'^ai^f^ 
or  subject  to  the  laws  thereof;  nor  were  they  or  either  of from^atki 
them  at  any  time  the  ovniers  of  any  property  in  the  said  jad^ent^ 
State  of  Maine ;  nor  were  they  or  either  of  them  at  any 
time  arrested  or  served  with  any  writ  or  process  issuing  out 
of  the  said  District  Court,  at  the  suit  of  the  plaintiff,  for  the 
cause  of  action  for  which  the  alleged  judgment  was  obtained; 
nor  had  they  or  either  of  them  any  notice  or  knowledge  of 
any  such  suit  having  been  commenced  against  them ;  nor 
did  they  or  either  of  them  appear  in  the  said  District  Court, 
to  answer  the  plaintiff  in  the  action  in  which  the  alleged 
judgment  was  obtained.    8rd.  That  if  any  judgment  was  ob- 
tained in  the  said  District  Court  against  the  said  defendants 
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1858.      at  the  suit  of  the  plaintiff,  such  judgment  was  altogether 
ctb"      informal  and  irregular,  and  contrary  to  the  principles  and 
8^f!^n.    practice  of  the  laws  of  this  Province. 

At  the  trial  before  Street,  J.,  at  the  Sittings  after  last 
Trinity  term,  the  plaintiff  gave  in  evidence  an  examined 
copy  of  the  judgment  of  the  District  Court  of  Maine,  as 
described  in  the  declaration,  having  a  seal  affixed  to  it  pur- 
porting to  be  the  seal  of  the  Supreme  Court  of  the  State  of 
Maine,  but  which  was  proved  to  be  the  only  seal  used  by 
the  District  Court  to  authenticate   its  judgments.     The 
judgment  after  reciting  that  the  defendant  Louis  Sanfacon 
had  made  default,  alleged  as  follows  :     "  And  it  appearing 
"  to  the  Court  that  the  said  Paul  Beardsley,  Celeste  Ouilette, 
"  Cyrile  Poitra,  and  Amable  Corbin  are  not  inhabitants  of 
*'  this  State,  that  they  have  no  agent  or  attorney  within  the 
''  same,  and  that  no  service  had  been  made  upon  them,  it 
*'  was  ordered  that  the  plaintiff  cause  the  QAidPatdBeardsley, 
**  &c.,  to  be  notified  of  the  pendency  of  this  suit,  by  them 
**  in  hand,  or  by  leaving  at  their  last  place  of  abode  an 
"  attested  copy  of  the  writ  and  this  order  of  the  Court,  thirty 
''  days  before  the  next  term  of  this  Court  to  be  holden  at 
''  Houlton,  &c.,  and  this  action  was  thence  continued  to  the 
**  present  term.     And  now  at  this  term  the  plaintiff  appears 
**  by  his  attorney,  and  proof  appearing  to  the  Court  that  due 
"  notice  had  been  given,  as  ordered,  upon  the  said  Paul 
"  Beardsley,  <&c.,  and,  now  though  they  are  solemnly  called 
"  to  make  answer,  do  not  appear,  but  make  default ;  where- 
"  upon  it  is  considered  by  the  Court  that  the  said  plaintiff 
^'  do  recover  against  the  said  Louis  Sanfacon,  PatUBeardsley, 
"  <&c.,  the  sum  of  $120  damages,  and  costs."    The  defen- 
dant Sanfacon  lived  in  the  State  of  Maine,  but  the  other 
defendants  were  British  subjects,  living  in  this  Province  at 
the  time  the  suit  was  commenced,  and  since,  and  it  was  not 
shewn  that  they  had  ever  lived  in  the  State  of  Maine,    They 
were  served  here  with  the  order  of  the  District  Court,  noti- 
fying them  of  this  suit,  to  which  they  paid  no  attention. 
There  was  no  attachment  of  property,  and  it  did  not  appear 
that  any  of  them  had  any  property  in  the  State  of  Maine, 
the  officer  of  the  District  Court  who  served  the  notice  on 
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the  defendants,  admitting  that  be  could  not  find  any  property      1858. 

there.  ^  The  plaintiff  proved  by  an  attorney  of  the  State  of       ctb 

Maine  that  the  judgment  was  in  accordance  with  the  practice    SiLNFAooK. 

of  the  District  Court  of  the  State,  which  was  regulated  by 

the  following  sections  of  the  Revised  Statutes  of  Maine,  chap. 

114.     Sec.  5:  "In  all  actions  commenced  in  any  Court 

*'  proper  to  try  the  same,  jurisdiction  shall  be  sustained  if 

**  goods,  estate,  effects  or  credits  of  any  defendant  named  in 

*'  said  action  are  found  within  this  State,and  attached  on  the 

**  original  writ ;  and  service  shall  be  made  as  provided  in  the 

''  28th  section  of  this  chapter."     Section  28  :  "  When  the 

"  goods  or  estate  of  any  person,  not  being  an  inhabitant  of 

*'  the  State,  and  having  no  tenant,  agent  or  attorney  within 

"the  same,  have  been  attached  in  any  civil  action,  any 

"  Justice  of  the  Court  to  which  the  writ  is  made  returnable 

"  may  before  entry  of  the  action,  make  an  order  directing  in 

**  what  manner  such  defendant  shall  be  notified  of  the  said 

"  suit  and  attachment,  or  the  Court,  after  entry,  may  order 

"  such  notice  to  the  defendant  as  justice  may  require ;  and 

"  such  order  having  been  complied  with,  and  proof  of  the 

"  service  of  such  notice  being  made  to  the  satisfaction  of  the 

"  Court,  the  defendant  shall  be  held  to  answer  to  such  suit 

"  as  in  other  cases  where  service  is  made." 

A  verdict  was  taken  for  the  plaintiff  by  consent,  with  leave 
to  the  defendants  to  move  to  enter  a  nonsuit,  the  Court 
should  be  of  opinion  that  the  judgment  was  not  binding  on 
the  defendants  in  this  Province. 

On  the  first  day  of  this  term  Alien  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  enter  a  nonsuit  on  the  following 
grounds :  1st.  That  the  seal  af&xed  to  the  judgment  was 
not  the  seal  of  the  District  Court.  2  Taylor  on  Evid.  1081. 
Pool  V.  Hill  (a).  2nd.  That  the  defendants  being  British 
subjects,  living  out  of  the  jurisdiction  of  the  District  Court, 
and  owing  no  allegiance  to  the  State  of  Maine,  the  judgment 
was  a  nullity.  Story's  Conf.  Laws,  §  689,  649,  686;  8 
Burgees  Com.  1016;  Btichanan  v.  Bucker  (6),  Douglas  v.  For- 
rest (c),   Cavan  v.   Stewart  (d),   Cowan  v.  Braidwood  (e), 

(a)  2  Kerr.  184.   '  (d)  1  Conip.  68,  f .  e.    9  Eatt,  192, 

(e)  4  Bing.  703.  (d)  1  Stark.  526.  («)  1  Jkf.  <«  G.  882. 
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1858.      Smith  v.  NicolU  (a).    8d.  That  the  statute  of  Maine  only 

ctr        applied  to  cases  where  there  had  been  an  actual  attachment 

sanfacom.    of  the  defendant's  property,  and  that  if  a  party  had  no 

property  in  the  State  to  attach,  or  had  not  been  served  with 

process  within  the  jurisdiction  of  the  Court,  the  statute  did 

not  authorize  any  proceedings. 

The  Attorney  General  now  shewed  cause.  1.  The  proof 
of  the  judgment  was  sufficient  [Carter,  C.  J.  It  was  the 
seal  used  by  the  District  Court,  and  that  is  sufiScient.] 
2.  PrtTTui/acie  the  judgment  isgood.and  the  pleaand  evidence 
ought  to  have  disclosed  something  in  answer  to  it.  Possibly 
the  plea  may  be  sufficient,  but  the  evidence  does  not  support 
it,  because  it  was  proved  that  the  defendants  had  notice  of 
the  suit.  Cowan  v.  Braidwood  is  an  authority  for  the  plain- 
tiff; the  plea  there  was  held  bad  because  it  did  not  state  that 
the  defendant  had  no  notice  of  the  proceedings :  clearly 
shewing  that  if  a  party  has  notice,  a  judgment  against  him 
in  his  absence  may  be  good.  Maule,  J.,  says  in  that  case : 
''  The  Courts  at  West  minster, in  sustaining  decrees  of  foreign 
''  Courts  against  absent  persons,  have  decided,  that  in 
"  their  judgment,  a  decree  may  not  be  contrary  to  natural 
''justice  although  made  against  a  party  who  is  absent,  for 
''  absence  alone  is  not  sufficient  to  invalidate  the  proceed- 
"  ings."  In  the  Bank  of  Australasia  v.  Nias  (6),  it  was 
held  that  a  judgment  in  New  South  Wales,  to  which  the 
defendant  was  not  a  party,  might  be  made  the  foundation 
of  an  action  against  him  beyond  the  territory  of  the  Colony, 
in  the  same  manner  as  if  he  had  been  personally  served. 
[Street,  J.  That  case  is  entirely  different  from  this. 
There  the  charter  of  the  Bank,  in  which  the  defendant  was 
a  stockholder,  provided  that  the  chairman  of  the  Bank  should 
sue  and  be  sued,  and  thatexecution  upon  a  judgment  against 
the  chairman  might  issue  against  any  member  of  the  com- 
pany, in  like  manner  as  if  the  judgment  had  been  obtained 
against  him  personally].  But  it  recognised  the  principle 
that  a  judgment  may  be  good  against  a  part;  who  has  not 
been  served  with  process  in  the  suit,  and  it  shews  that  a 
local  law  containing  provisions  which  appear  to  be  oontraiy 


u 


(a)  5  Bing.  N.  C.  222.  (5)  1$  Jwr.  967.    4  EngU  B.  252. 
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to  the  practice  of  our  Courts,  and  giving  greater  power      1858. 
than  the  Act  under  which  the  judgment  was  obtained  in        ctr 
the  District  Court,  will  be  supported.     The  proceedings  of    Si^lcoir. 
foreign  Courts  are  presumed  to  be  consistent  with  the  foreign 
law  till  the  contrary  is  distinctly  shewn.    Alivon  v.  Fur- 
nival  (a).     The  judgment  in  ihis  case  was  proved  to  be  in 
accordance  with  the  practice  of  the  District  Court. 

Allen  contra,  was  not  heard. 

Carter,  C.  J.  There  is  no  case  where  an  action  has 
been  maintained  on  a  judgment  like  this,  or  where  such  an 
attempt  has  been  made  to  enforce  a  foreign  judgment.  If 
these  defendants  were  not  parties  to  the  suit  in  the  District 
Court,  nor  in  any  way  subject  to  its  jurisdiction,  the  judgment 
is  a  nullity  as  regards  them :  it  is  not  even  jyrinia  facie 
evidence  of  a  liability  in  this  country.  It  has  been  contended 
that  the  defendants  had  notice  of  the  proceedings,  and  are 
therefore  bound  by  the  judgment :  but  the  service  on  them 
in  this  Province  amounted  to  nothing — the  foreign  Court 
had  no  authority  to  order  it,  and  the  defendants  were  not 
bound  to  obey  it.  I  think  the  fair  construction  of  the  statute 
of  Maine  is,  that  service  of  notice  should  be  made  within 
the  State ;  but  if  the  intention  of  it  is  to  authorise  a  service 
beyond  the  jurisdiction  of  the  Court,  in  a  case  like  the  present, 
where  for  aught  that  appears,  the  defendants  never  were  in 
the  State  or  subject  to  the  jurisdiction  of  the  Court  out  of 
which  the  process  issued,  it  cannot  be  expected  that  our 
Courts  should  enforce  such  judgment?. 

Parker,  J.  With  all  the  respect  we  are  bound  to  enter- 
tain for  foreign  judgments,  especially  those  of  the  Courts 
of  the  adjoining  State  of  Maine^  it  is  quite  beyond  our 
power,  I  think,  to  give  effect  to  the  judgment  on  which  the 
present  action  is  founded.  If  the  Court  of  the  Eastern 
District  of  Maine  has  given  the  true  construction  to  the 
written  law  of  Maine ^  which  it  is  not  for  me  to  dispute,  I 
cannot  think  such  a  law  can  be  enforced  by  the  tribunals  of 
this  Province  on  the  inhabitants  of  the  Province,  who  for 
aught  that  appears,  have  never  been  in  the  State  of  Maine^ 
or  ihad  any  property,  agenoy,  or  basiness  therein. 

(a)lC.Jir.4pi{.277. 
7  N.B.B.— 41 


'^».;--. 


■■t'  .^ 
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1858.  The  law,  according  to  the  conBtruction  given  to  it,  ena- 

ctr  bles  any  plaintiff  to  make  any  number  of  persons  defendants, 
B-SiFAWN.  auy  oi^e  of  whom  may  reside  or  have  property  in  the  State, 
and  the  serving  of  process  on  that  one,  is  to  give  the  Court 
jurisdiction  to  proceed  in  the  suit  against  all,  and  to  have 
them  served  with  notice  of  the  suit  within  the  limits  of  this 
Province,  and  on  their  not  appearing  pursuant  to  such  no- 
tice, to  proceed  to  judgment,  and  in  an  action  of  trespass 
'  i  c  't  fl'Ward  damages  against  all,  without  any  proof  whatever  of 
the  trespass,  or  by  whom  committed,  or  any  inquiry  (as  it 
would  seem),  whereby  the  damages  may  be  assessed.  Fo- 
reign Legislatures  may  make  such  laws,  but  they  can  only 
rely  on  their  own  legal  tribunals  to  enforce  them  on  persons 
or  property  within  reach  of  their  own  process. 

Stkket,  J.  I  never  had  any  doubt  about  the  case,  but  I 
thought  it  better  to  have  the  question  brought  before  the 
Court,  and  decided. 

WiLMOT,  J.      The  plaintiffs    construction   of    the  law 

would  open  a  door  to  great  fraud.    Sanfacan  may  be  a  man 

of  straw,  and  may  have  said  to  the  plaintiff, ''  Include  these 

''  defendants  in  the  writ,  I  will  let  judgment  go  by  default, 

'  and  you  can  recover  damages  from  them."    If  the  correct 

construction  has  been  put  upon  the  foreign  law,  I  cannot  see 

why  anybody  could  not  be  made  a  defendant,  and  judgment 

recovered  against  him  in  a  foreign  country  behind  his  back, 

and  then  such  judgment  be  put  in  force  against  him  in  this 

country. 

Bule  absolute  for  entering  a  nonsuit. 


I'^'SSaer.  HEA  against  JONES. 

onasetiiement     ASSUMPSIT.     The  declaration  contained  apecial  connts 

of  aocountB  be-  * 

*TiS2ti*flSnd  ^^^^^  ^^^^  °^*  proved,  and  an  account  stated.  Plea,  the 
who'^^^iieen  general  issue,  with  notice  of  set  oflf. 

partnen,  the  .  ^ 

plaintiff  wrote  a  promiBsory  note  in  his  own  favor,  which  he  read  (6  the  defendant  and  reqiMrtid 
Dim  to  sign :  the  defendant  refuned,  but  admitted  that  he  owed  the  plaintiff  the  amount  Held: 
—1.  ThaleTidence  of  the  amount  admitted  by  the  defendant  was  reoeivabla  vithoot  pirodndaf 
the  note.  2.  That  the  amoant  acknowledged  could  be  recoyered  as  an  aooonnt  Mated,  tbonp 
there  wai  no  promise  to  pay. 
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At  the  trial  before  Street,  J.  at  the  Sittings  after  Trinity      1858. 
term  last,  a  witness  for  the  plaintiff  stated  that  be  was  pre-        hba 
gent  in  October,  1852,  when  the  plaintiff  and  defendant  met      jones. 
together  to  settle  their  accounts;  that  after  some  conversation 
about  their  accounts,  they  asked  him  to  leave  the  room  for  a 
short  time  ;  that  in  about  half  an  hour  the  defendant  came 
out  of  the  room  where  he  and  the  plaintiff  had  been,  when 
the  witness  asked  him  if  they  had  nearly  finished,  to  which 
he  answered  that  they  had,  and  said  the  plaintiff  was  writing 
the  notes  for  him  to  sign.     That  he  (the  witness,)  then 
returned  to  the  room  and  saw  the  plaintiff  writing  some 
papers,  which  when  he  had  finished  writing,  he  read  aloud 
to  the  defendant,  and  requested  him  to  sign  them,  but  he  re- 
fused, saying  he  wished  to  consult  his  father  about  it.     The 
papers  read  by  the  plaintiff  were  three  promissory  notes  in 
his  own  favour.     When  the  defendant  refused  to  sign  the 
notes,  the  plaintiff  said  to  him,  "  You  don't  deny  owing  me 
the  money?*'      To  which  the  defendant  answered,  ** No ;" 
and  the  plaintiff  then  asked  him  if  he  denied  its  being  a  set- 
tlement ;  to  which  he  also  answered  **  No."     The  witness 
further  said  that  he  remembered  the   sums  stated  in  the 
notes  as  read  by  the  plaintiff,  and  that  they  amounted  to 
£117.      It  was  contended  that  evidence  of  the  sum  stated 
in  the  papers  was  inadmissible,  without  producing  them,  but 
the  learned  JuJge  overruled  the  objection.     There  was  some 
evidence  that  the  parties  had  been  in  partnership,  and  that 
an  agreement  relative  to  its  dissolution  was  to  have  been 
signed  at  the  time  of  the  settlement,  but  it  was  not  very 
clearly  proved. 

The  defendant  called  evidence  to  show  that  no  settlement 
bad  taken  place  on  the  occasion  referred  to  by  the  plaintiff's 
'witness,  and  he  also  gave  some  evidence  of  a  set  off. 

The  learned  Judge  directed  the  jury  that  if  they  were  sa- 
tisfied the  defendant  had  acknowledged  any  amount  to  be 
due  to  the  plaintiff,  he  could  recover  it  as  an  account 
stated.    Verdict  for  the  plaintiff  £107. 

On  the  first  day  of  this  term,  D.  S.  Kerr  obtained  a 
mle  nisi  for  a  new  trial  on  the  ground  of  misdirection, 
and  the  improper  admission  of  evidence. 
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1853.  The  Attrtrney  General  and  E.  B.  Fisfter  shewed  cause 


and  conteDded  that  as  the  papers  were  incomplete  iostrn- 
Josru  ments,  they  could  not  have  been  evidence  against  the 
defendant — that  the  plaintiff  did  not  rely  upon  the  papers 
to  prove  the  amount,  but  upon  the  defendant's  admission 
when  the  notes  were  read  to  him.  Jcucoh  \.  Linds*jy^(*i\ 
HiwjUton  V.  Barrett  (6).  Even  if  the  notes  had  been  signed, 
an  admission  of  the  amount  would  have  been  evidence  with- 
out producing  them.  Slatterie  v.  Pool^y  ic).  There  was 
not  sufficient  proof  of  a  partnership  betweeu  the  parties ; 
but  admitting  that  there  was,  a  final  settlement  of  the  ac- 
counts took  place,  and  a  balance  was  struck  in  favour  of  the 
plaintiff  and  acknowledged  by  the  defendant,  which  was  suf- 
ficient to  support  an  account  stated,  without  anv  promise  to 
pay.     Froniont  v.  Coupland  (d),  Wray  v.  Milestaiie  ie), 

D.  S,  Kerr  contra,  contended  that  the  notes  should  have 
been  produced  to  shew  when  they  were  payable,  and  that 
they  were  the  best  evidence  of  the  amount  which  the  de- 
fendant admitted.  1.  GreenL  Evid.  8.  82.  That  in  Slat- 
terie V.  Pooley,  the  admission  of  the  amount  was  made 
independent  of  the  deed,  but  in  this  case  the  admission 
could  not  be  separated  from  the  notes.  No  case  could  be 
found  where  an  account  stated  had  been  raised  out  of  a 
negative  admission  of  this  kind.  In  Singleton  v.  Barrett 
there  was  an  express  promise  to  pay  the  balance  ;  and 
though  that  might  not  be  necessary,  there  must  be  the  ab- 
sence of  negative  proof,  and  a  distinct  admission  by  the 
defendant  of  his  liability  to  pay.  Kennedy  v.  Withers  (/). 
This  was  wanting  in  the  present  case,  because  the  defendant 

refused  to  sign  the  notes. 

Cur.  adv.  vvlt 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  do  not  entertain  sufficient  doubt  on  the  point  of  evi- 
dence, to  justify  us  in  delaying  the  decision  of  this  case,  the 
verdict  and  the  direction  of  the  learned  Judge  being  in  our 
opinion  unobjectionable,  if  the  evidence  of  the  balanoe  doe 
was  rightly  received.    The  verdict  was  taken  on  the  count 

(a)  1  Eon,  460.  (b)  2  C.  <fc  J.  869.  (e)  tM.dtW.mL 

{d)  2  Bing.  110.  («)  5  Jf.  <«  IT.  SI  (f)  t  B.  S  Ad,  Wi. 
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upon  an  account  stated.  That  there  were  partnership  1868. 
dealings  between  the  parties  we  should  be  inclined  to  be-  hba 
lieve,  though  the  nature  of  these  dealings  was  not  very  j^s. 
clearly  shewn.  But  all  the  evidence  goes  to  prove  that  a 
final  settlement  took  place  between  them.  We  at  first  had 
some  doubt  whether  on  a  settlement  between  partners,  and 
a  balance  struck,  an  action  at  law  could  be  maintained, 
without  an  express  promise  to  pay.  This  may  be  the  rule 
where  there  is  a  contract  of  partnership  under  seal  and  a 
covenant  to  pay  any  balance  to  be  ascertained,  but  the  later 
authorities  all  show  that  in  cases  like  the  present,  where  the 
action,  if  any,  must  be  assumpsit,  a  promise  to  pay  may  be 
implied  where  a  balance  is  agreed  on,  as  in  ordinary  cases 
of  account  stated.  The  question  then  arises  whether  the 
balance  due  to  the  plaintiff  on  the  account  stated  has  been 
proved  by  proper  evidence.  It  was  shewn  in  the  fol- 
lowing manner  :  A  witness  who  was  called  in  immediately 
after  a  settlement  had  been  made  between  the  plaintiff  and 
defendant,  stated  that  after  an  arrangement  of  accounts  had 
taken  place,  the  plaintiff  wrote  three  promissory  notes, 
which  he  wished  the  defendant  to  sign,  that  the  defendant 
declined  doing  so,  not  because  he  objected  to  the  amounts, 
(for  this  inqairy  was  distinctly  made  of  him,)  but  for  other 
reasons  which  he  assigned.  The  witness  stated  that  the 
plaintiff  read  the  notes  over  to  the  defendant,  that  he  re- 
membered the  sums  read  over,  and  that  they  together 
amounted  to  £117.  The  defendant's  counsel  objected  to 
such  oral  evidence,  insisting  that  the  written  papers  ought 
to  be  produced  as  the  primary  and  proper  evidence.  If  the 
notes  had  been  signed  by  the  defendant,  and  had  so  become 
written  admissions  and  promises  of  payment  binding  on  the 
defendant,  we  quite  agree  that  they  should  have  been  pro- 
duced, and  that  no  secondary  evidence  could  have  been 
given  of  their  contents  until  the  originals  were  accounted 
for;  but  these  papers  never  became  written  evidence 
of  the  debt.  The  witness  was  not  called  to  speak  of 
their  contents  from  the  papers  themselveB,  and  it  did  not 
appear  that,  if  shewn  to  him,  he  could  at  all  have  identified 
them,  nor  had  he  been  able  to  identify  them,  could  they 
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1858.      have  been  used  in  any  other  way  than  to  refresh  his  memory. 
hka        He  speaks  from  his  recollection  of  what  he  heard  read  by 
Jones!      the  plaintiff ;  what  the  plaintiff  stated  to  the  defendant  to  be 
the  contents  of  the  written  papers.     In  the  words  then  spo- 
ken by  the  plaintiff,  the  amount  due  as  the  balance  on  the 
settlement  was  mentioned  by  the  plaintiff  and  assented  to 
by  the  defendant,  and  we  do  not  see  on  what  principle  such 
evidence  could  have  been  properly  excluded.    If  the  witness 
had  proved  that  the  defendant  stated  such  and  such  to  be  the 
contents  of  the  papers,  it  is  admitted  that  the  evidence 
would  be  correct,  on  the  general  rule  that  what  a  party  says 
may  be  given  in  evidence  against  him,  though  it  relate  to 
the  contents  of  written  documents.     That  rule  does  not  go- 
vern the  present  case,  for  the  admission  does  not  relate  to 
any  deed  or  writing  which  would  in  itself  be  evidence  against 
the  defendant.     But  view  the  matter  in  this  wav :     If  to  a 
qiior^tlon  put  by  the  plaiutilY,  whether  buch  was  the  balam-e 
due,  the  defendant  answered  in  the  afi&rmative,  this  would 
be  evidence  of  that  balance,  (as  it  undoubtedly  would  be ;) 
we  do  not  see  how  the  evidence  could  avail  less,  if  the  plain- 
tiff read  the  sum  from  a  written  paper  and  the  witness  heard 
what  was  so  read,  and  heard  the  defendant  admit  the  amount 
BO  stated.     It  was  quite  open  to  the  defendant  to  enquire  of 
the  witness  what  else  was  read,  so  as  to  get  the  whole  out, 
and  to  urge  on  the  jury  the  unsatisfactoriness  of  the  proof, 
if  the  witness  could  not  remember  the  whole.    But  we  think 
the  evidence  was  clearly  admissible  and  proper  for  the  con- 
sideration of  the  jury,  and  taking  all  the  circumstances  of 
the  case  together,  we  see  no  reason  to  be  dissatisfied  with 
the  conclusion  they  have  come  to.    This  rule  must  therefore 
be  discharged. 


Dob  again$t  CAHILL. 
inanaotionfor     TRESPASS  for  mesne  profits.    The  declaration  was  in  the 

mesne  profits  ^ 

where&ede.  uBual  form,  alleging  that  ''  the  plaintiff  was  forced  and 

leged  that  the 

pUintiff  wu  obliged  to.  and  did  neoewarily  lay  out  and  txpend  a  lam  ram  of  money  in  raeotariag 
uie  poteenion  of  the  land,  the  plaintiff  cannot  recover  as  part  oi  the  daman,  toe  eoata  of  the 
Jndipnent  by  deteult  in  the  ejectment,  on  the  mere  produooon  of  the  taxed  biU  of  ooala.  wltliOQt 
proof  of  payment. 
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*'  obliged  to,  and  did  necessarily  lay  out  and  expend  divers       1868. 
*'  lavffe  sums  of  money,  amounting  in  the  whole,  &c.,  to  the       dor 


c< 


sum  of  twenty  pounds,  in  and  about  the  recovering  the     OAmLL. 


"  possession  of  the  said  tenements."  The  defendant  paid 
£1  138.  into  Court,  and  the  plaintiff  replied  that  he  had  sus- 
tained damages  beyond  that  amount ;  on  which  issue  was 
joined.  At  the  trial  before  Street,  J.  at  the  last  Westmorland 
circuit,  the  principal  qiiftstioa  wis  whether  the  plaintiff  was 
entitled  to  rei^ovt^r  as  pirt  of  t'li  d  tin  14  js  in  this  action,  the 
costs  of  a  jii  l^  nent  by  1  *r,i  I't  iri  t'n  siCJi'oi  of  ejectfuent 
against  the  dr^fiMiiliUit.  The  oulv  proof  on  this  point,  was 
the  production  of  iha  bill  of  costs  in  the  judgment  against 
the  casual  ejector,  taxed  attt-r  ihc  c(>in;nencement  of  this 
action.  It  was  admitted  that  the  am<)unt  paid  into  Court 
was  sufficient  to  cover  the  acttiil  profits  of  the  land.  On 
the  part  of  the  defendant,  evidence  was  received,  subject  to 
objection,  of  a  conversation  between  the  plaintiff's  attorney 
and  the  defendant,  be-orii  the  a-jtion  of  ejectment,  in  which 
the  defendant  had  offered  to  lijive  up  the  possession  of  the 
land  to  the  lessor  of  the  plaintiff,  to  which  the  attorney  an- 
swered that  the  lessor  of  the  plaintiff  did  not  want  the  land, 
but  wanted  the  defendant  to  pay  £200  for  it.  It  was  con- 
tended that  as  the  defendant  was  willing  to  give  up  the  land, 
the  action  of  ejectment  was  unnecessary  ;  hut  if  it  was  ne- 
cessary, that  the  costs  could  not  be  recovered  without  proof 
of  payment.  The  learned  judg-i  considering  the  case  to  be 
governed  by  Doe  v.  Dobson  {a)  ruled  that  the  plaintiff  was 
entitled  to  recover  the  costs,  atid  directed  the  jury  accord- 
ingly, but  they  found  a  verdict  for  the  defendant. 

In  the  f3ll.)win^  term/.  M.  Jokmon  obtained  a  ruleriwi 
for  a  new  trial  on  the  ground  of  the  improper  admission  of 
evidence,  and  that  the  verdict  was  against  the  Judge's  charge. 

D,  8.  Kerr  shewed  cause  in  Trinity  ttrm  last,  and  con- 
tended that  the  plaintiff  could  not  recover  the  costs  of  the 
ejectment  suit ;  Ist.  Because  the  lessor  of  the  plaintiff  could 
have  got  possession  of  the  land  without  a  suit,  and  the  costs 
were  therefore  unnecessarily  incurred ;  and  2dly.  Because 
there  was  no  proof  of  the  averment  in  the  declaration  that 
the  plaintiff  had  paid  the  costs.  It  should  appear  that  he 
had  paid  the  costs,  and  paid  them  necessarily,  or  he  could 

{AnU,  p.  446.) 


662  GASES  IN  MICHAELMAS  TERM 

1868.      not  recover  the  amount.  Rose,  Evid.  827,  Taylor  v.  Mills  (a), 
Dob        Taylor  y,  Higgxna  (b),  Maxwell  v.  Jameson  (c),  Doe  v,  Lee  (d), 
c^HJul.      Trites  v.  Kelly  {e).    It  was  a  question  for  the  jury  whether 
the  action  was  necessary  or  not. 

J.  M,  Johnson  contra,  contended  that  the  necessity  of 
the  action  wai>  not  a  question  for  the  jury;  that  after  a 
judgment  in  ejectment  it  must  be  presumed  that  the  action 
was  necessarily  brought,  and  that  if  the  action  had  been 
unnecessarily  brought,  the  defendant  should  have  obtained 
a  Judge's  order  to  stay  the  proceedings  on  giving  up  pos- 
session. It  was  unnecessary  to  prove  the  payment  of  the 
costs,  because  the  judgment  could  not  have  been  obtained 

without  incurring  them. 

Cur.  adv.  vult. 

Garter,  G.  J.,  now  delivered  the  judgment  of  the  Court. 
We  think  the  verdict  for  the  defendant  may  be  supported  on 
the  ground  urged  in  shewing  cause  against  the  rule.  Had 
the  case  turned  on  the  same  points  which  were  raised  in 
the  former  trial,  the  Verdict  must  certainly  have  been  set 
aside;  for  even  supposing  the  necessity  of  the  action  of  eject- 
ment to  be  a  question  for  the  jury,  there  is  no  evidence  here  to 
shew  that  the  ordinary  mode  of  regaining  the  possession  by 
ejectment  was  rendered  unnecessary.  A  sufficient  amount 
having  been  paid  into  Court  to  cover  the  profits  of  the  land, 
the  amount  for  which  the  verdict  was  claimed  was  merely 
the  amount  of  the  costs  in  the  action  of  ejectment  Now  it 
is  very  doubtful  whether  in  a  case  of  judgment  by  default  in 
ejectment,  the  mere  production  of  a  taxed  bill  of  costs  is 
sufficient  proof,  as  in  such  a  case  the  jury  are  to  assess  them, 
see  Doe  v.  Huddart  (/),  which  would  seem  to  involve  the 
necessity  of  some  evidence  of  the  services  performed  and 
the  money  expended,  beyond  the  mere  production  of  a  taxed 
bill  of  costs  between  John  Doe  and  Richard  Roe.  However 
this  might  be  under  an  averment  that  the  plaintiff  bad  be- 
come liable  topays,  certain  amount  of  costs;  underthe  allega- 
tion set  out  in  the  present  declaration,  "that  he  was  forced 
and ' '  obi  iged  to,  and  d  id  necessarily  lay  out  aTid  ea^penddi  vers 

(a)  2  Cowp.  525.        (d)  3  Eiut.  169.        (e)  2  B.  <ft  Aid.  51. 

(d)  4  Taunt.  459.        (e)  Chip.  MS.  4S1.  (/)  2  C.  if.  A  R.  816. 
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*^  large  sums  of  money,  &c.,"  it  would  seem  he  could  not      1858. 

recover  on  the  mere  production  of  the  taxed  bill  of  costs,        doe 

without  shewing  that  he  had  paid  the  amount  to  his  attorney,     Ci^i.. 

or  that  the  attorney /as  his  agent,  had  actually  paid  money 

out  of  pocket  in  the  proceeding.    SeePritchet  v.  Boevey  (a), 

and  Jmiea  v.  Lewis  (b).  In  this  view,  the  plaintiff  made  out 

no  case  for  the  jury,  and  the  verdict  ought  to  stand.     This 

rule  is  therefore  discharged. 

Rule  discharged. 

{a)  1C.&  Mee.  776.  (6)  9  Dowl.  148. 


WEST  against  ATHERTON. 

Trespass  for  breaking  an  d  entering  the  plaintifiTs  close  a  penon  work- 
in  the  parish  of  Prince  WiUiaTa,  and  pulling  down  andontheBhartsa. 

.  .       ^^^  occupying 

taking  away  fences.     Plea,  the  general  issue,  with  a  notice  i>«^t  of  the^^ 
of  justification  stating  in  substance,  1.  That  the  locus  in  J""^  (7/\he^}2nn  °*' 
was  a  piece  of  land  reserved  for  a  public  road  in  the  original  ^ "^^^'"^8  to* 
grant  thereof  from  the  Crown,  and  that  by  law  and  according  JJ^nl^Vom 
to  the  terms  of  the  grant,  there  ought  to  be  a  public  road  ^Jj^Ji^tJ? Sie 
sixteen  rods  wide,  between  lots  No.  119  and  121,  in  the^*"£ 

'  '  The  act  13 

Parish  of  Prince  William,  and  extending  from  the  I^i^^'^the'^odeonay'- 
SaintJohn  to  the  Poquico  settlement.  2.  That  the  defendant,  JSriSSV^ds. 
Edward  Wheeler  and  Thomas  Brown  were  Commissioners  J;**^^®, ^^^2 
of  highways  for  the  said  parish,  in  the  year  1852— that  the^j^'-i^'entSf 
road  from  the  River  Haint  John  to  the  Poqiiioc  settlement  S^SSl^^®" 
in  the  said  pariah,  between  the  lots  No.  119  and  121  required  Q°^^i^^a£Si 
an  alteration  in  width  in  the  opinion  of  the  Commissioners  ^a^^tSny 
— that  they  duly  notified  the  inhabitants  thereof,  and  the  fh^d^u!^' 
alteration  not  being  objected  to  according  to  law,  the  Com-  ^J^^oZqf 
missioners  determined  to    widen    the  road  to  six  rods,  out  a  month's 
measuring  from  the  defendant's  upper  boundary,  upwards fn anMtion 
— that  they  duly  laid  out  and  straightened  the  road  as  miMioner  of 

•^  ''  ^  highways,  for 

laying  out  a 
road  through  the  plaintifTs  land,  that  he  was  acting  under  the  provisions  of  the  EUghwajrs  Act 
03  VieL  9, 4,)  and  was  therefore  not  entitled  to  notice  of  aetion. 

Qiusfv,  whether  a  Commissioner  of  highways  who  is  interested  in  the  land  over  which  a  road  is 
propoeed  to  be  laid  ont,  is  thereby  disqnaUfled  from  acting. 
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^^^^-      determined  on,  and  made  a  return  thereof,  &e.,and  that  each 
^^!ut      ^^y^"R  out  is  the  trespass  complained  of.     8.  That  the  Iocum 
athbbton.    i^  qjiQ  ^as  a  public  highway — that  the  plain tifiTs  fence  was 
encumbering  it,  and  that  the  defendant  as  a  Commissioner 
of  highways  entered  on  the  land  to  remove  the  obstruction. 
At  the  trial  before  Street,  J.  at  the  Sittings  after  last 
Trinity  term,  it  appeared  that  the  place  where  the  alleged 
treppass  was  committed,  was  part  of  a  farm  owned  by  the 
plaintiff,  frontiup;  on  the  River  St,  John,  and  known  as  lot 
No.  121 ;  that  the  plaintiff  lived  in  the  house  upon  the  farm 
and  owned  the  Htock  and  farming  implements,  and  that  one 
Frasei'y  at  the  timi  of  the  defendant's  entry,  occupied  part 
of  the  house  and  worked  the  farm  on  shares,  fiiving  the 
plaintiff  half  the  crop.     The  defendant  owned  a  lot  of  land 
No.  119,  next  to  the  plain tifi^s — a  road  about  four  rods 
wide  on  the  lower  side  of  the  plaintiff's  land,  leading  from 
the  Biver  St,  John  to  a  settlement  called  the  Poqnwc  settle- 
ment,  in   rear    of    the  plaintiff's    and  defendant's   lots, 
separating  the  two  farms.     In  1852  the  defendant,  Edward 
Wheeler  and  Thomas  Brown,  having  been  elected  Commis- 
sioners of  highways  for  the  Parish  of  Prince  IVilliam,  under 
the  Act  13  Vict.  c.  80,  proposed  to  make  an  alteration  in 
the  width  of  this  road,  and  gave  notice  of  their  intention,  as 
required  by  the  Highway  Act,  18  Vict  c.  4,  «.  4.      On  the 
28d  of  August,  the  time  appointed  for  the  meeting,  a  number 
of  the  inhabitants  (but  less  than  a  third  of  the  freeholders  or 
occupiers  of  land  in  the  Parish)  attended,  and  objected  to 
any  alteration  of  the  roadway,  which  had  been  used  for  a 
number  of  years,  but  wished  the  width  of  the  space  dedicated 
to  the  public  to  be  increased  to  prevent  the  road  from  being 
obstructed  by  snow-drifts.     The  plaintiff  was  absent  from 
the  country  at  the  time  of  this  meeting,  and  knew  nothing 
of  the  intended  alteration,  and  no  objection  was  made  to  it 
by  any  person  for  her.     Brown,  one  of  the  Commiseioners, 
was  opposed  to  altering  the  road,  and  left  the  meeting,  but 
the  defendant  and  ^Vi^^Z^r  considering  that  no  legal  objection 
had  been  made  to  the  proposed  alteration,  determined  to 
straighten  the  road  and  to  alter  the  width  of  it  to  six  rods,  and 
about  a  week  afterwards  they  laid  out  the  road,  measuring 
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from  a  point  previously  marked  by  the  defendant  as  1858. 
the  upper  line  of  his  land,  six  rods  westerly,  and  upon  the  wkbt 
plaintiffs  land,  and  placed  a  number  of  stakes  in  her  fields,  athbrton. 
to  mark  the  line  of  the  road.  The  effect  of  straightening 
the  road  was  to  give  to  the  defendant  a  portion — in  some 
places  a  rod  in  width — of  what  was  then  the  public  road, 
and  the  alteration  in  width  took  from  the  plaintiff  several 
acres  of  improved  land.  In  February  following  the  defend- 
ant pulUd  down  and  took  away  the  plaintiff's  fence  from 
along  the  former  line  of  thn  road  where  the  alteration  had 
been  miulo,  and  left,  lier  fields  exposed.  A  nouHuit  was 
moved  for  on  ihe  ground  that  the  plaintiff  was  not  in 
possession  of  the  land  at  the  time  of  the  defendant's  entry, 
and  that  the  defendant,  being  a  public  officer,  was  entitled 
to  a  month's  notice  of  action  under  the  act  13  Vict.  c.  80, 
t.  15.  The  motion  wan  overruled,  and  th«  def<»ndant  then 
went  inio  evidence  lo  prove  his  notice  of  justitication.  It 
appeared  by  the  evidence  of  Wheeler,  one  of  the  Commis- 
sioners, that  he  and  the  defendant  had  examined  the  grant 
of  the  defendant's  land,  and  found  that  a  road  sixteen  rods 
wide  had  been  reserved  on  the  upper  or  westerly  side  of  the 
defendant's  land,  from  the  Biver  Saint  John  to  the  rear  of  the 
grant ;  that  they  had  ascertained  by  a  measurement  of  the 
plaintiff's  land  tliat  she  had  more  than  her  complement,  and 
therefore  they  had  laid  out  this  road  as  being  part  of  the 
land  reserved  by  the  Grown  for  that  purpose. 

The  learned  Judge  directedthe  jury  that  the  defendant  had 
failed  in  proving  any  justification  of  the  trespass  ;  that  the 
proposed  alteration  having  been  objected  to  by  a  third  of  the 
freeholders  present  at  the  meeting,  though  less  than  a  third 
of  the  whole  parish,  the  Commissioners  should  not  have 
proceeded  to  make  thealteration  until  a  jury  had  determined 
upon  it,,  and  assessed  damages  to  the  plaintiff  under  the  5tb 
section  of  the  Act,  for  her  improved  land  taken  and  the 
removal  of  her  fences.  That  if  the  defendant  was  interested 
as  owner  of  the  land  on  one  side  of  the  road,  he  ought  not 
to  have  acted,  and  that  was  a  strong  ground  for  impeaching 
his  conduct.  If  be  acted  corraptly,  they  should  give  exem- 
plary damages,  but  not  so»  if  they  considered  that  be  had 


Atbebtom. 
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1858.      acted  bona  fide  and  under  the  belief  that  he  was  discharging 
West       a  public  dutj.     Verdict  for  the  plaintiff,  £35. 

againtt 

On  the  first  day  of  this  term  E.  B.  Fisher  obtained  a  rale 
ni$i  for  a  new  trial  on  the  ground  of  misdirection  on  the 
following  points :  1st.  The  plaintifiTs  possession.  2d.  The 
defendant's  not  being  entitled  to  notice  of  action.  Sd.  As 
to  the  number  of  freeholders  objecting  to  the  alteration. 
4th.  The  defendant's  incompetency  to  act. 

Z>.  S,  Kerr  and  Allen  shewed  cause  on  a  former  dav  in 
this  term.  1.  There  was  no  evidence  to  shew  that  the 
plaintiff  was  out  of  possession,  or  that  there  was  any  tenancy 
in  Fraser :  he  was  a  mere  servant,  and  though  he  might 
have  such  a  possession  as  to  maintain  trespass,  that  will  not 
prevent  the  plaintiff  from  maintaining  it.  Letting  land  upon 
shares  does  not  amount  to  a  lease,  nor  prevent  the  owner  of 
the  land  from  bringing  trespass.  B radish  v.  Schetick  (a). 
This  question  was  not  made  to  the  jury.  2.  The  defendant 
was  not  entitled  to  notice  because  he  was  acting  under  the 
Highway  Act,  18  Vict.  c.  4,  and  not  under  the  18  Vict,  c.  80. 
If  the  defendant's  acts  were  done  in  pursuance  of  any  of  the 
provisions  of  the  18  Vict  c,  80,  the  objection  might  prevail 
but  that  act  does  not  define  any  of  the  duties  of  Commis- 
sioners of  highways:  they  are  entirely  regulated  by  the  13tb 
Vict.  c.  4.  Shatwell  v.  Hall  (6),  and  Eliot  v.  Allen  (c),  are 
precisely  in  point.  The  defendant  acted  corruptly  and 
therefore  was  not  entitled  to  notice.  Hazeldine  v.  Orove  {d)' 
8.  The  objection  to  the  alteration  by  a  third  of  the  free- 
holders present  at  the  meetings  was  sufficient :  it  could  not 
have  been  the  intention  to  require  the  objection  to  be  made 
by  third  part  of  the  parish.  How  can  the  number  of  free- 
holders be  ascertained  except  at  the  meeting.  4.  The 
defendant  was  incompetent  to  act.  He  had  a  direct  interest 
in  altering  the  road,  and  therefore  should  not  have  taken 
any  parb  in  the  proceedings.  It  is  a  principle  of  law  that 
no  man  shall  be  a  judge  in  his  own  cause.    Earl  of  Derby's 

(a)  8  Johrn,  161.  (h)  10  M.  A  W.  5SS. 

(c)  1  C.  B,  18.  (d)  8  Q.  B.  997.    7  Jut.  86. 
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case  (a),  Rex  v.  Gudridge  (h),  Reg.  v.  The  Justices  of  HerU      1868. 
fordshire  (c),  Reg.  v.  Upton  St.  Leonard' t  (rf).*  wbbt 

Offaitut 

E.  B.  Fisher  contra.  The  plaintiff  had  no  posBession  of  athebtoh. 
the  land :  i^raser  was  her  tenant, and  had  exclusive  possession 
of  the  farm,  and  should  therefore  have  brought  the  action. 
Crosby  v.  Wadsworth  (e),  Holmes  v.  Clarke  (/).  If  Eraser 
could  have  recovered,  that  would  be  an  answer  to  this  action. 
The  defendant  derived  his  authority  from  the  act  13  Vict. 
c.  30,  and  therefore  he  ought  to  have  the  protection  of  a 
notice.  The  15th  section  regulating  "  Actions  against 
''  Officers/'  enacts  in  Art.  2,  that  if  on  the  trial  of  any  such 
action  it  appear  that  the  defendant  ''acted  under  the 
authority  of  this  act "  the  jury  shall  give  a  verdict  for  the 
defendant.  The  defendant  clearly  acted  under  the  authority 
of  the  13  Vict,  c,  30,  because  what  he  did  was  in  pursuance 
of  his  appointment  as  Commissioner  of  highways,  though 
the  mode  of  doing  it  was  regulated  by  the  Highway  Act 
18  Vict.  c.  4 ;  but  without  the  13  Vict,  c.  30,  he  could  have 
no  existence.  The  two  acts  therefore  are  in  pari  materia 
and  ought  to  be  construed  together.  It  should  have  been 
left  to  the  jury  to  say  whether  the  defendant  acted  under  a 
bona  fide  belief  that  he  was  discharging  his  duty  as  a  Com- 
missioner, and  if  they  found  in  the  affirmative,  he  was 
entitled  to  a  verdict.  Wedge  v.  Berekley  {g\  Kine  v.  Ever- 
shed  (A),  Horn  v.  Thornborough  (t),  Booth  v.  Clive  {j).  It 
was  the  plaintiffs  duty  to  have  the  question  of  bona  fides  put 
to  the  jury,  because  the  defendant  was  entitled«to  notice  if 
he  acted  bona  fide.  The  direction  as  to  the  number  of 
freeholders  who  should  object  to  the  alteration,was  incorrect. 
The  words  of  the  18  Vict.  c.  4,  a.  4  are  unambiguous — that 
the  Commissioners,  at  the  time  specified  in  the  notice,  shall 
proceed  to  make  the  alteration  "  nnless  snob  alteration  shall 
''  then  be  objected  to  by  the  owner  of  the  land  over  which 

12  Co.  114.            (6)  BB.dtC.  4ft9.  (c)  6  Q.  B.  IBS. 

11  Jur.  806.            (e)  6  Eatt,  602.  (/)  Bert.  JR.  S7. 

eA.dtE.  668.      (h)  10  Q.  B.  148.  (t)  8  Exeh.  846. 

0)  15  Jur.  668. 

*  See  alio  on  this  point,  DimeM  ▼.  The  Orand  JvmetUm  Canal  Co.,  17 
Jur.  78.  Reg.  ▼.  The  8hir{f  of  Warwiekehire,  80  Eng.  JR.  238,  Reg.  t.  The 
JueHeee  of  Camhridgeehiret  80  Eng,  R.  406.  Reg.  ▼.  The  Jmtieee  of  Surrey, 
88  Eng.  R.  112.—  [Reporter.] 
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1858.  ''  the  road  may  pass,  or  by  at  least  one  third  part  of  the 
West  ''  freeholders  or  occupiers  of  land  in  such  parish."  If 
athebtom.  parties  do  not  attend  in  pursuance  of  the  notice,  the  pre- 
sumption is  that  they  do  not  object  to  the  proposed  alteration. 
It  was  not  necessary  that  the  road  should  be  laid  out  at  the 
time  specified  in  the  notice.  [Parker,  J.  The  act  says 
that  the  Commissioners  shall  attend  at  the  time  and  place 
specified  in  the  notice,  "and  then  and  there  proceed  to  make 
"the  alteration/'  unless  it  is  objected  to;  but  they  neither 
made  the  alteration  at  the  meeting  on  the  23d  August^  nor 
adjourned  till  another  day.  They  undertook  to  lay  out  the 
road  under  a  reservation,  and  not  under  the  power  given  by 
the  act].  The  laying  out  of  a  road  is  only  a  ministerial  act. 
The  authorities  cited  as  to  the  defendant's  disqualification, 
only  apply  to  persons  acting  in  a  judicial  capacity.  It  has 
been  held  that  a  person  is  not  disqualified  as  a  juror  under 
the  Highway  Act,  because  he  may  be  liable  to  be  assessed 
as  one  of  the  inhabitants  to  pay  damages.  Keg.  v.  The 
Commissioners,  dtc,  of  Johnston  (a). 

Cur.  adv.  t*ult, 

Cartkr,  C.  J.,  now  delivered  the  judgment  of  the  Court 
Inasmuch  as  the  defendant  in  this  case  clearly  failed  in 
proving  any  justification  as  Commissioner  of  highways  for 
the  acts  complained  of  by  the  plaintiff,  it  is  unnecessary  to 
determine,  whether  the  construction  put  by  the  learned 
Judge  on  the  4th  section  of  the  18  Vict.  c.  4  was  correct,  or 
to  decide,  whether  had  all  the  proceedings  of  the  defendant 
been  strictly  in  accordance  with  the  Highway  Act,  such  pro- 
ceedings would  have  been  invalid  by  reason  of  his  interest 
in  an  alteration,which  appropriated  the  land  of  his  neighbour 
to  himself.  On  this  latter  point,  if  there  may  be  any  doubts 
as  to  the  law,  there  can  be  none  as  to  the  delicacy  or  pro- 
priety of  such  a  proceeding.  There  are  therefore  only  two 
points  to  be  decided  :  1st,  Whether  from  the  arrangement 
between  the  plaintiff  and  Eraser  as  to  land,  &a,  the  plaintiff 
had  not  such  a  possession  as  would  entitle  her  to  bring  an 
action  of  trespass ;  and  2ndly,  Whether  the  defendant  as 
Commissioner  of  highways,  is  within  the  protection  of  the 

(a)  a  Kerr,  588. 
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18  Vict.  c.  80,  ^  15,  Art.  1.     On  the  first  point,  it  appeared      1858. 
that  the  plaintiff  bad  the  freehold,  and  resided  in  the  house,      ~wks7 
to  which  the  farm  was  attached,  and  owned  the  stock  and    atheuton. 
implements.     The  only  evidence  which   could   raise   any 
question  as  to  her  being  in  the  sole  possession  of  the  whole 
of  the  property,  was  that  of  Thomas  Fraser,  Jr.,  who  says — 
**  I  work  the  plaintiff's  place  on  shares ;  I  take  one  half  of 
**  the  produce  and  she  gets  the  other;  the  stock  and  farming 
"  utensils  belong  to  the  plaintiff;  she  lives  in  the  house, 
**  occupies  one  part  of  the  house,  and  I  occupy  the  other.   I 
"  came  there  a  year  ago  last  March ;  I  lived  with  Mr.  West 
'*  in  his  lifetime,  when  I  was  a  lad." 

On  this  evidence  a  nonsuit  was  moved  for  at  the  trial,  on 
the  ground  that  the  possession  was  in  Eraser,  The  learned 
Judge  declined  to  nonsuit,  but  reserved  the  point.  No 
farther  evidence  on  this  part  of  the  case  was  given  by  the 
defendant,  nor  was  the  question  submitted  as  one  for  the 
jury  to  determine.  The  Court  now  stands  in  the  position 
of  the  Judge  at  the  trial  when  this  point  was  urged  as  ground 
of  nonsuit,  and  has  to  determine  whether  this  evidence  shews 
such  a  subsisting  tenancy  in  Fraser,  as  would  exclude  the 
plaintiff  from  the  possession  of  the  land.  This  we  do  not 
think  is  so.  The  most  that  the  defendant  could  have  made 
of  this  evidence,  would  have  been  to  have  requested  it  to  be 
left  as  a  question  for  the  jury,  whether  they  could  say,  under 
such  a  statement,  that  the  possession  was  in  Fraser  and  not 
in  the  plaintiff.  But  as  a  mere  question  of  law,  the  state- 
ment made  by  Fraser  certainly  does  not  necessarily  imply 
any  such  tenancy  as  would  exclude  the  plaintiff  from  the 
possession  of  the  land.  Indeed  the  inference  to  be  drawn 
in  fact  as  well  as  law,  from  such  evidence,  would  be  quite  as 
natural  that  Eraser's  half  was  payment  for  his  labour,  as 
that  the  plaintiff's  half  was  payment  of  her  rent.  We 
cannot  therefore  say  on  this  evidence,  that  the  plaintiff  had 
not  such  a  possession  as  would  enable  her  to  maintain  an 
action  of  trespass. 

On  the  2nd  point,  we  do  not  think  the  defendant  as  Com- 
missioner of  roads,  was  entitled  to  notice  of  action  under 
18  Vict.  c.  80,  §  16,  Art.  1,  or  to  the  limitation  of  three 
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1858.  months  mentioned  in  that  section.  The  section  is  as  follows : 
^KBT  "  No  action  shall  be  brought  against  any  person  for  anything 
athsbton.  "  done  in  pursuance  of  any  provisions  of  this  act,  unless 
"  within  three  months  after  the  fact  committed,  and  upon 
"  one  month's  previous  notice  thereof  in  writing."  If  we 
found  in  former  Boad  Acts  that  such  protection  had  been 
afforded  to  Commissioners  of  roads,  we  might  have  expected 
to  find  them  included  in  the  protection  of  this  section ;  though 
even  if  we  were  satisfied  such  was  the  intention,  it  would  be 
difficult  to  extract  it  from  the  words  used.  But  when  we 
find  that  such  protection  was  never  before  given  to  these 
officers,  there  is  nothing  to  lead  us  to  any  construction  of 
this  section  beyond  the  natural  and  obvious  import  of  its 
own  expressions.  Had  it  been  the  intention  of  the  Legis- 
lature for  the  first  time,  to  extend  the  protection  of  this 
act  to  things  done  under  the  provisions  of  another,  they 
surely  would  have  expressed  such  intention  by  some  such 
expression  as  "  for  anything  done  in  the  execution  of  any 
'*  office  created,  or  the  duties  of  which  are  performed  undei 
"  any  of  the  provisions  of  this  Act."  But  taking  the  words 
as  they  stand — "  for  any  thing  done  in  pursuance  of  any 
"  provisions  of  this  Act,*'  it  is  obvious  that  as  regards  Com- 
missioners of  roads,  the  only  thing  done  in  pursuance  of 
the  provisions  of  that  act,  is  their  election.  Now  the  thing 
for  which  this  action  is  brought  has  nothing  to  do  with  the 
election  of  the  defendant  as  Commissioner,  but  is  clearly  a 
thing  done  or  attempted  to  be  done,  entirely  under  the  pro- 
visions of  the  18  Vict  c.  4,  and  therefore  does  not  come 
within  the  meaning  of  §  16,  Art.  1  of  the  18  Vict  c.  80. 

For  these  reasons,  we  think  the  rule  for  a  new  trial  must 

be  discharged. 

Bule  discharged. 
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TO   THE 

PRINCIPAL    MATTERS 


ACCOUNT  STATED. 

On  a  settlementof  accounts  between 
the  plaintiff  and  defendant,  who 
had  been  partners,  the  plaintiff 
wrote  a  promissory  note  in  bis 
his  own  favour,  which  he  read  to 
the  defendant  and  requested  him 
to  sign  :  the  defendant  refused, 
but  admitted  that  he  owed  the 
plaintiff  the  amount.  Held  : — 1. 
That  evidence  of  the  amount 
admitted  by  the  defendant  was 
receivable  without  producing  the 
note.  2.  That  the  amount  ac- 
knowledged could  be  recovered  as 
an  account  stated,  though  there 
was  no  promise  to  pay.  Hea  v. 
Jones,  Page  646 

ACTION  ON  THE  CASE. 

See  FiBE  Fbinoipal  and  Aoent 
Sheriff,  1.  Timbek  Licence. 
Whabf. 

ADMINISTRATION. 

See  ExEcuTOB  de  bon  tobt. 

Administration  irregularly  granted 
(as  to  a  creditor  without  citing 
the  next  of  kin)  remains  good  till 
revoked  by  the  proper  Court. 
Orookahawc  ▼.  OUberson.  644 
7  N.B.B. — 42 


Letters  of  administration  must 
be  under  seal,  but  no  particular 
impression  is  necessary:  any  seal 
used  by  the  Surrogate  for  the 
purpose  is  sufiicient,  till  a  par- 
ticular seal  is  provided.  Page  544 

It  will  be  presumed  that  a  per- 
son acting  as  Surrogate  haH 
taken  the  oath  of  office ;  but  if 
he  has  not,  his  acts  will  not  be 
invalid  if  he  has  been  appointed 
to  the  office.  ibid. 

ADMISSION  OF  TITLE. 

1.  The  verbal  declaration  of  the 
grantee  of  land  that  he  had  sold 
it  to  a  person  under  whom  the 
defendant  claims,  is  not  sufficient 
to  shew  title  out  of  the  grantee. 
Doe  V.  Todd,  261 

2.  Z.  having  been  in  possession  of 
land  upwards  of  twenty  years, 
made  a  written  agreement  to  buy 
it  from  the  lessor  of  the  plaintiff, 
but  before  the  time  of  payment, 
went  away  leaving  the  defendant 
in  possession,  stating  that  he 
could  not  pay  for  the  land.  Held, 
that  this  agreement  was  an  ad- 
mission of  title  in  the  lessor  of 
the  plaintiff,  and  that  he  might 
recover  in  ejectment  without  any 

other 
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AMENDMENT. 


APPUBTENANCES. 


other   proof    of    title.      Doe    v. 
Little,  Page  558 

AFFIDAVIT. 

1.  The  jurat  of  an  affidavit  made . 
by  an  illiterate  person,  must 
state  that  it  was  read  by  the; 
Commissioner  to  the  deponent 
before  swearing,  in  the  terms  of 
the  rule  of  Hillary  T.,  1848. 
Ex  parte  Ir v i  ne.  47 2 

2.  Where  the  same  rule  is  to  be. 
moved  for  in  several  causes,  the 
motion  may  be  made  on  a  single 
affidavit  entitled  in  all  the  causes. 
Brown  v.  Trenholrn,  515  . 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

An  affidavit  of  debt,  statinp;  the  de- 
fendant to  be  indebted  in  £100 
for    principal    money  paid    and 
advanced  by  the  plaintiff  for  the 
defendant,  **  and  in  £50  for  inter- 
est upon  the  said  principal  sum,'*  * 
is  bad  as  to  the  interest :  but  the  , 
causes  of  action  bein^^;  separate, 
the   arrest    will    stand    for  the! 
amount  properly  sworn  to.     Si- 
raoiids  v.  Simonds.  468  ; 

AMENDMENT. 

See  Arbitration,  4.     New  Triuj,  1, 
8.     Pleadino,  8. 

1.  On  a  declaration  containing  five 
counts, there  was  a  verdict  for  the 
plaintiff  on  the  second,  but  no 
notice  taken  of  the  others.  After 
the  expiration  of  two  terms,  while 
a  motion  for  a  new  trial  was 
pending,  the  plaintiff  entered  up 
judgment  on  the  verdict  without 
any  continuances  :  the  defendant 
brought  a  writ  of  error,  assigning 
as  grounds,  the  absence  of  any 
finding  by  the  jury  on  the  four 
counts,  and  the  want  of  continu- 
ances on  the  roll.    The  Court 


allowed  the  plaintiff  to  amend  the 
roll  bv  an  entrv  that  the  jury 
were  discharged  from  any  finding 
on  the  other  four  counts,  and  also 
by  entering  continuances  from 
the  return  of  the  distriiigas  to 
the  time  of  si^nin^  judgment. — 
McMllla  n  v.  B  itch  ie.  Page  469 
2.  Where  the  defendants'  attorney 
in  preparing  a  special  bail  piece 
b}' mistake  omitted  one  of  the  ini- 
tial letters  of  the  plaintiff's  name, 
but  stated  the  name  correctly  in 
the  notice  of  bail,  and  proceed- 
ings were  taken  against  the  bail, 
the  Court  refused  to  set  aside  the 
recognizance  roll  on  account  of 
the  variance  between  it  and  the 
bail  piece,  and  allowed  the  plain- 
tiff to  amend  the  bail  piece  by 
inserting  the  initial  letter,  on 
payment  of  costs,  it  appearing 
that  the  bail  could  not  have  been 
misled  by  the  mistake  and  that 
no  injustice  would  be  done  by  the 
amendment.     Estey  v.  Brown. 

527 

Such  a  mistake  would  have 
been  amendable  without  consent 
of  the  bail,  before  the  act,  14 
Vict  c,  20.  A  bail  piece  is  a 
**  legal  proceeding "  within  the 
meaning  of  that  Act.  Semble. 
That  the  bail  would  have  been 
liable  on  the  recognizance,  with- 
out amendment,  if  the  facts  had 
been  properly  suggested  in  the 
recognizance  roll.  Estey  v. 
Brovm.  627 

APPEARANCE. 
See  PfiiEoiPE. 

APPURTENANCES. 

See  Crown  Grant. 

A.  the  owner  of  a  saw  mill,  to 
which  a  piling  place  was  attached, 

eonveyed 
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conveyed  the  mill  with  the  "privi- 
leges and  appurtenances"  thereto 
belonging:  the  purchaser  ceased 
to  use  it  as  a  piling  place,  and 
built  upon  it :  Held,  that  no  title 
to  the  soil  of  the  piling  place 
passed  by  the  deed,  but  only  an 
easement  as  appurtenant  to  the 
mill,  which  ceased  when  the  pur- 
chaser built  upon  the  land.  Doe 
V.  Todd.  Page  262 

ARBITRATION. 

1.  Where  the  proceedings  of  arbi- 
trators had  not  been  strictly 
regular,  and  the  consequences  of 
sustaining  the  award  would  be 
more  serious  than  those  of  set- 
ting it  aside,  the  Court  set  it 
aside,  though  the  athdavits  were 
contradictory — it  being  doubtful 
whether  the  party  had  received 
notice  of  a  meeting.  Brown  v. 
Gurrier.  124 

It  is  necessary  to  give  notice 
of  an  adjourned  meeting,  where 
the  parties  are  not  present  at  the 
adjournment.  Qaa^ra,  whether 
notice  of  a  meeting  to  the  counsel 
in  a  cause  which  is  referred,  is 
notice  to  the  party.  ibid, 

2.  An  application  to  set  aside  an 
award  upon  a  submission  made 
pursuant  to  the  statute  1)  &  10 
Wvi.  8,  c.  15,  must  be  made 
before  the  last  day  of  the  term 
next  after  the  publishing  of  the 
award.     Carter  v.  AdaTrt,      211 

8.  One  of  two  persons  on  the  same 
side  may  revoke  a  joint  submis- 
sion to  arbitration :  and  such 
revocation  will  be  a  forfeiture  of 
a  joint  And  several  bond  by  both, 
conditioned  to  stand  to,  obey  and 
perform  the  award.  Hatheway 
V.  Cliff.  267 


When  arbitrators  after  a  revo- 
cation, make  an  award  which 
is  unimpeached,  the  amount 
awarded  is  a  proper  measure  of 
damages  in  an  action  on  the  ar- 
bitration bond.  Page  267 

4.  Where  the  plaintiff's  attorney  in 
making  a  fair  copy  of  an  agree- 
ment of  reference  at  Nisi  Prius, 
by  mistake  omitted  the  clause 
that  the  award  was  to  be  entered 
on  the  jyostea  as  a  verdict,  the 
Court  refused  to  allow  that  clause 
to  be  inserted  in  the  agreement 
after  the  ))laintiff  had  caused  it 
to  be  made  a  rule  of  this  Court. 
Tobin  v.  Lay  ton.  684 

i}.  A  motion  to  set  aside  an  award 
under  a  submission  with  a  clause 
of  consent  to  make  it  a  rule  of 
Court,  must  be  made  before  the 
last  day  of  the  term  next  after 
the  award  is  published.  Nugent 
v.  Barron.  621 

The  submission  must  be  made 
a  rule  of  Court  before  moving  to 
set  aside  the  award.  ibid. 

6.  The  attorney  in  a  suit  referred 
by  order  of  Nisi  Prius,  has  no 
authority  to  demand  the  amount 
awarded  to  his  client,  without  a 
Power  of  Attorney,  even  though 
the  money  is  made  payable  at  his 
office.     Tobin  v.  Layton.       622 

ARREST. 
See  Misnomer.     Trespass,  1,  2,  8. 

ARREST  OF  JUDGMENT. 

It  is  not  a  ground  for  arrest  of 
judgment,  that  the  declaration  is 
entitled  generally  of  a  term,  and 
the  cause  of  action  appears  to 
have  accrued  on  a  subsequent 
day  in  the  term.  WUliston  v. 
Pierce.  162 

ASSAULT 
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ASSUMPSIT. 


ATTACHMENT. 


ASSAULT. 
See  Indictment. 

ASSIGNMENT. 

See  Insolvent  Debtors.     Composi- 
tion Deed.     Licence. 

The  defendant  had  in  his  posses- 
sion as  a  pond  keeper,  timber 
belonging  to  H.  who  while  it  was 
in  the  defendant's  possession, 
made  a  general  assigment  of  his 
property  by  deed  to  the  plaintiff : 
Held,  that  this  was  an  assign- 
ment of  the  property  in  the  tim- 
ber, and  not  merely  of  a  chose  in 
action,  and  that  the  plaintiff, 
after  tendering  the  amount  of 
the  defendant's  lien  on  the  tim- 
ber, might  maintain  trover 
against  him.     Jack  v.  Eagles. 

Page  95 

ASSUMPSIT. 

1.  By  agreement  between  the  plain- 1 
tiff  and  defendant,  the  latter  i 
undertook  to  manufacture  and  I 
deliver  to  the  plaintiff  by  a  cer-  j 
tain  time  200,000  feet  of  deals, 
and  the  plaintiff  agreed  to  advance 
to  the  defendant  twenty  shillings 
per  thousand  feet  for  all  the 
deals  delivered,  but  not  to  ad- 
vance  more  than  £50  over  the 
quantity  delivered ;  that  the 
plaintiff  should  dispose  of  the 
deals  and  account  to  the  defend- 
ant for  the  proceeds,  the  gain  or 
loss  to  be  divided  equally,  and  the 
defendant's  portion  of  the  pro- 
ceeds to  be  deducted  from  his 
private  account  with  the  plaintiff. 
The  plaintiff  advanced  £200  to 
the  defendant, who  only  delivered 
74,000  feet  of  deals,  which  the 
defendant  shipped  to  Scotland, 


where  they  remained  unsold : 
Held,  that  the  defendant  was 
liable  for  breach  of  his  agree- 
ment, and  that  the  plaintiff's 
remedy  was  not  suspended  until 
the  deals  delivered  were  sold» 
but  that  he  might  recover  the 
amount  of  the  private  account 
and  the  surplusadvances  as  liqui- 
dated damages.  Lock  v.  Pur- 
<lon.  Page  SB 

Held,  also,  that  any  failure  on 
the  plaintiff  *s  part  in  selling  the 
deals  did  not  affect  the  defend- 
ant's liability  for  breach  of  his 
agreement.  ibid. 

The  plaintiff  was  engaged  at  a 
certain  salary  as  a  preacher,  at  a 
meeting  of  the  members  of  the 
church  to  which  he  belonged, 
and  where  a  committee  was  ap- 
pointed tocollect  subscriptions  to 
pay  his  salary.  The  defendants 
were  deacons  of  the  church,  pres- 
ent at  the  meeting,  and  there 
was  conflicting  evidence  whether 
they  were  the  committee,  and 
whether  they  had  made  them- 
selves liable  to  the  plaintiff: 
Held,  that  it  was  properly  left  to 
the  jury  whether  the  plaintiff  had 
engaged  on  the  personal  respon- 
sibility of  the  defendants,  or 
whether  he  depended  upon  the 
voluntary  subscriptions  of  the 
church.    Lawtonv.  Wilder,    416 

Qxicere,  whether  the  mere 
nomination  of  a  party  on  a  com- 
mittee, renders  him  liable  on 
contracts  entered  into  by  the 
other  members,  unless  he  has 
taken  some  part  in  the  proceed- 
ings, ihid. 

ATTACHMENT. 

See  Arbitration,  6.     GknebaIi 

Bulks,  11.    WrrNSBS,  1. 
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ATTORNEY. 
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1.  Where  the  amount  of  a  bill  of 
costs,  in  which  one  item  was  im- 
properly taxed,  had  been  de- 
manded, an  attachment  was 
granted  for  the  balance.  Doe  d. 
McGulluvi  V.  Roe.         Page  148 

2.  The  defendant,  after  a  demand 
of  costs  under  a  rule  of  Court  by 
the  plaintiff 's  attorney,  paid  the 
amount  to  the  plaintiff ;  the  at- 
torney afterwards  obtained  a  rule 
for  an  attachment  for  non-pay- 
ment of  the  costs,  but  before  the 
attachment  issued,  was  informed 
of  the  payment  to  the  plaintiff : 
Held,  that  he  was  not  justified  in 
afterwards  issuing  an  attachment 
for  the  costs  of  an  affidavit  of  the 
demand  of  payment,  and  the 
costs  subsequently  incurred.  Reg. 
V.  Harper.  438 

ATTORNEY. 

See  Money  Had  and  Received. 
Sheriff,  2. 

1.  Where  a  Judge's  order  had  been 
made  to  change  the  attorney  and 
tile  the  papers  in  a  cause,  in  ig- 
norance of  the  original  attorney 
being  in  contempt,  a  party  wish- 
ing to  take  advantage  thereof, 
should  apply  to  rescind  the 
Judge's  order.  Kerlin  v.  Bail- 
lie,  115 

It  is  too  late  to  apply  after  re- 
ceiving a  copy  of  declaration. 

ihid, 

2.  It  is  improper  for  an  attorney  to 
include  in  an  account  against  his 
client,  claims  for  money  lent, 
with  professional  charges,  in 
order  to  take  security  for  the 
whole ;  nor  should  he  take  a  war- 
rant of  attorney  from  his  client 
withont  affording  him  an  oppor- 
tunity of  taking  legal  advice  upon 


the  nature  of  the  demand  and  se- 
curity. Smith  V.  Jones.'  Page  176 
Where  an  attorney,  without 
any  fraudulent  intention,  took 
from  his  client  a  warrant  of 
attorney  for  costs  of  suits  and 
money  lent,  &c.,  and  for  a  settled 
account  due  from  a  former  de- 
ceased client,  whom  the  defend- 
ant represented,  the  Court  re- 
fused to  set  aside  the  security 
and  a  judgment  signed  thereon, 
after  two  executions  had  been 
issued  and  money  levied  there- 
under without  objection  by  the 
defendant.  But  sums  over- 
charged were  deducted  from  the 
judgment,  though  it  had  been  as- 
signed to  a  third  person.  Such 
assignments  should  not  be  made 
by  attornies,  particularly  when 
there  is  any  question  about  the 
amount.  ibid. 

Sevible,  That  if  the  warrant  of 
attorney  had  been  taken  for  costs 
alone,  the  judgment  would  have 
been  set  aside.  ibid, 

8.  The  defendant,  after  a  verdict 
against  him,  placed  in  his  attor- 
ney's hands  £22,  to  be  applied  in 
part  payment  of  the  judgment; 
the  attorney  retained  the  money, 
and  made  an  application  to  re- 
view the  taxation  of  costs,  which 
was  refused  with  costs,  because 
the  defendant  had  in  the  mean 
time  paid  the  amount  of  debt  and 
costs  to  the  sheriff.  The  Court 
ordered  the  attorney  to  repay  the 
defendant  the  £22,  but  refused 
to  compel  him  to  pay  the  costs 
of  dismissing  the  motion  for  re- 
view of  taxation — not  being  satis- 
fied that  the  defendant  had  in- 
structed him  not  to  take  such 
proceedings.    Beits  v.  ChapTnan. 

460 
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4.  Where  on  an  application  for  a  1 2. 
review  of  taxation  of  costs,  it  ap- 
peared that  the  bill  was  exorbi- 
tant, and  the  items  disallowed 
by  the  Clerk,  with  trifling  excep- 
tions, illegally  charged,  the  at- 
torney applying  for  the  review 
was  ordered  to  pay  the  costs  of  3. 
dismissing  the  motion.  Doe  v. 
Dobson.  Page  581 

5.  An  application  to  strike  an  At- 
torney off  the  Boll  for  miscon- 
duct, must  be  founded  on  an 
affidavit  adduced  on  the  motion. 
Ex  parte  Palmar,  538 

It  is  not  sufficient  that  the  mis- 
conduct of  the  Attorney  has  been 
brought  to  the  notice  of  the  Court 
in  a  previous  case,  and  that  the 
censures  of  the  Court  in  that  case 
are  made  the  foundation  of  the 
motion.  ibid. 


AVERMENT. 
See  Pleading,  2,  8. 

AWARD. 
See  Arbitration. 

BAIL. 

See  Affidavit  to  Hold  to  BAiii. 
Amendment,  2.     Escape,  3. 

1.  Bail  cannot  after  pleading  that 
no  ca,  8(1.  duly  issued  against  the 
principal,  and  while  that  plea 
stands,  apply  to  the  Court  to  set 
aside  the  proceedings  for  irregu- 
larity, on  the  ground  that  the 
execution  did  not  remain  in  the 
sheriff's  office  four  days.  Fulton 
V.  Andrews,  869 

After  failure  of  such  an  appli- 
cation, a  motion  to  withdraw  the 
plea  and  set  aside  the  execution 
for  the  same  irregularity,  was 
refused.  ibid. 


In  an  application  to  discharge 
the  bail  in  a  suit,  on  the  ground 
of  delay  in  the  plaintiff's  pro- 
ceedings, it  must  be  sworn  thai 
the  application  is  made  on  be- 
half of  the  bail.  Ritchie  v.  Por- 
ter, Page  860 
Qtuere,  whether  it  is  too  late  for 
bail  to  object  to  the  sufficiency  of 
an  affidavit,  after  the  time  for 
putting  in  bail  has  expired,  if 
they  did  not  see  it  before  that 
time.     Sinionds  v.  Simoiids. 

468 
BAILEE. 

See  Pound  Keeper. 

BANKRUPT. 

See  Evidence,  2. 

BARGAIN  AND   SALE. 
Se^  Warranty.      Witness,  5. 

BARRISTER. 

A  barrister  against  whom  an  action 
is  brought,  has  no  right  to  con- 
duct his  defence  both  in  person 
and  by  counsel.  Robinson  v. 
Palnier.  228 

BEACH. 
See  Crown  Grant,  3. 

BILLS    AND    NOTES. 

See  Usury,  1. 

To  an  action  on  a  promissory  note 
payable  in  four  instalments,  the 
defendant  pleaded  that  he  did 
not  undertake  or  promise  within 
six  years :  replication,  that  the 
several  causes  of  action,  and  each 
and  every  of  them  accrued  to  the 
plaintiff  within  six  years,  &c.,  on 
which  issue  was  joined:  Held, 
that  thongh  the  plea  might  have 

been 


BILLS  AND  NOTES. 


667 


been  bad  on  demurrer,  the  proof 
of  the  issue  was  on  the  plaintiff, 
and  the  cause  of  action  on  the 
two  first  iutitalments  having  ac- 
crued more  than  six  years  before 
the  action  was  brought,  he  could 
not  recover  tliem.  Montgomery 
V.  M'Nair,  Page  31 

2.  D.  agreed  to  purchase  a  vessel 
from  the  defendant,  and  to  pay 
by  relieving  him  of  outstanding 
liabilities,  or  in  approved  pay- 
ments on  the  transfer  of  the  ship : 
in  order  to  carry  out  this  con- 
tract,  D,  obtained  outstanding 
notes  of  the  defendant's  by  giving 
his  own  notes  endorsed  by  W,  in 
the  place  of  them,  which  notes 
he  transferred  to  the  plaintiff 
over  due,  telling  the  plaintiff  at 
the  time  that  he  had  no  interest 
in  them,  and  that  they  belonged 
to  W.  The  defendant  never 
transferred  the  vessel.  Held 
that  the  jury  were  properly  di- 
rected that  W.  never  having  had 
possession  of  the  notes,  had  no 
legal  interest  in  them,  and  that 
the  defendant  was  legally  liable 
on  the  notes,  notwithstanding  the 
agreement  about  the  vessel  might 
have  been  broken  by  D,  Ray- 
iixond  V.  Wiliiiot.  80 

3.  The  defendants  gave  a  promis- 
sory note,  which  was  indorsed 
in  blank  by  the  payee  :  after 
it  was  due  it  was  in  the  hands 
of  /.,  who  demanded  payment 
of  the  defendants,  but  refused 
to  produce  it,  and  a  few  days 
afterwards  told  the  defendants* 
agent,  who  offered  to  pay  the 
note,  that  they  should  not 
have  it,  and  he  would  give 
them  a  hunt  for  it.  The  defen- 
dants afterwards  tendered  the 
amount  of  the  note,  when  /.  said 


4. 


5. 


he  had  sold  it,  but  refused  to  tell 
who  the  holder  was,  saying  the 
defendants  might  seek  it.  On 
the  following  day  the  suit  was 
commenced,  and  the  defendants 
immediately  afterwards  paid  into 
the  Justice's  hands  the  amount 
of  the  note  and  costs.  The 
plaintiff  was  J,*8  son,  living  in 
the  house  with  him,  and  there 
was  no  proof  of  any  actual  trans- 
fer of  the  note  by  /.  Held  that 
it  might  be  inferred  that  the 
plaintiff  was  only  the  agent  of 
t/.,  and  therefore  that  the  jury 
were  justified  in  finding  a  verdict 
for  the  defendants.  Jordan  v. 
Goates.  Page  107 

The  maker  of  a  negotiable  note 
is  not  bound  to  pay  it,  unless  the 
party  demanding  payment  pro- 
duces and  offers  to  deliver  it  up. 

ibid. 
Where  a  person  indorsed  his 
name  upon  a  note  at  the  request 
of  the  payee,  at  the  same  time 
informing  the  payee  that  it  did 
not  render  him  liable,  he  is  not 
liable  to  a  party  to  whom  the 
payee  afterwards  indorsed  the 
note  after  it  was  due.  M*Quin 
V.  Sat^ell.  140 

A  promissory  note  payable  to 
or  order,  cannot  be  recover- 


6. 


ed  by  the  person  to  whom  it  was 
given,  either  as  payee  or  bearer, 
without  inserting  his  name  in 
the  blank  as  payee.  The  Mviual 
Safety  Iiianrance  Company  v. 
Porter.  230 

Any  bona  fixle  holder  of  such 
a  note  may  insert  his  name  in 
the  blank  as  payee.  ibid. 

The  holder  of  a  note,  signing  a 
composition  deed  by  which  he 
agreed  to  receive  a  certain  divi- 
dend in  full  discharge  of   his 

claim 
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claim  against  the  maker,  ex- 
tinguishes his  claim  on  the  note, 
and  he  cannot  maintain  any 
nction  thereon  against  the  in- 
dorser.   Thurgar  v.  Travis, 

Page  272 
7.  A  man  in  expectation  of  death, 
indorsed  a  negociable  note  speci- 
ally to  his  wife  and  delivered  it 
to  her.  Held  :  1.  That  the  wife 
acquired  no  right  by  the  indorse- 
ment, and  2d,  That  it  could  not 
operate  as  ^donatio  mortis  cau^a 
the  note  not  being  transferable 
by  delivery  only.  8d,  That  the 
Executor's  allowing  the  Widow 
to  retain  the  note  for  two  years 
and  to  receive  legacies  under  her 
husband's  will,  without  demand- 
ing the  note,  was  no  evidence  of 
his  assent  to  her  retaining  it,  he 
having  demanded  payment  from 
the  maker.     Weldon  v.  Weldon.  \ 

590 1 

BODILY  HARM. 
See  Indictment. 

BOND. 

See  Abbitration,  3  Condition  Prb- 
0£DENT.  Limit  Bond,  2.  Replev- 
in, 2. 

BOUNDARY. 

See  Grown  Grant,  2.  Trespass,  4. 

BREACH. 

See  Arbitration,  8  Covenant.   Re- 
plevin, 2. 

BREAKING  DOORS. 

See  Notice  of  Action,  1.  Revenue 

Officer. 

BYE  LAW. 

See  Corporation. 

ABveLaw  of  Fredericton^  to  regulate 
the  public  market,  required  the 


stalls  in  the  market  to  be  leased 
annually,  and  declared  that  the 
lessee  of  a  stall  should  receive 
from  the  Mayor  a  license  to 
occupy,  and  that  any  person 
occupying  without  license  should 
be  liable  to  a  penalty. 
Held,  in  a  prosecution  for  the 
penalty,  that  the  only  question 
was  whether  the  defendant  had 
a  license.     Ex  parte  Mulligan. 

Page  583 

Where  the   bye  law    fixes  no 

timefor  payment  of  the  purchase 

money  of  a  stall,  it  may  be  done 

by  conditions  of  sale.  ibid, 

CANADA. 
See  Foreign  Judgment,  1. 

CA.  SA. 
See  Bail  1. 

CATTLE. 
See  Field  Driver.     Replevin,  3. 

CERTIORARL 

1.  The  Act  of  Parliament  18  Geo. 
2.  c.  18,  requiring  notice  of  an 
application  for  a  certiorari,  is 
not  in  force  in  this  Province. 
Ex  parte  Bustin,  211 

Where  a  rule  for  a  certiorari 
is  discharged  because  the  aflS- 
davits  are  improperly  entitled, 
the  application  may  be  renewed 
on  amended  affidavits.  ibid, 

2.  AJudge  in  vacation  has  no  autho- 
rity to  make  an  order  to  shew 
caase  in  term  why  a  certiorari 
should  not  issue  to  remove  pro- 
ceedings under  the  Act  18  Vict.  c. 
68.  Ex  parte  Irvine,  616. 

8.  An  application  for  a  certiorari 
was  reftised  where  three  former 
applications  bad  failed,  twice  in 
coDsequence  of  a  defect  in  the 

jurat 
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jurat  of  the  affidavit,  aud  once 
in  consequence  of  tbe  rule  having 
been  improperly  granted  by  a 
Judge  in  Chambers.  Ex  imrte 
Irvine.  Page  519 

4.  The  Supreme  Court  has  power 
to  grant  a  certiorari  to  remove 
the  proceedings  of  Trustees  of 
^  Schools  under  the  Parish  School 
Act,  15  Vivt.  c.  40,  and  to  quash 
them  if  defective.  Ex  parte 
Jocelyn.  637 

The  time  for  granting  a  cer- 
tiorari to  remove  such  proceed- 
ings is  not  limited  by  the  Act  13 
Vict.  c.  30,  8.  2,  Art.  6.  ibid. 

It  is  the  duty  of  School  Trus- 
tees to  keep  a  minute  of  their 
proceedings  ;  aud  if  the  original 
orders  have  been  filed  with  the 
Clerk  of  the  Peace  or  Assessors, 
cupies  may  be  returned  with  the 
certiorari.  ibid. 

CHOSE  IN  ACTION. 
See  Assignment. 

COAL  MINES. 
See  Crown  Grant,  1,  6. 

COMMISSIONERS  OF  HIGH- 
WAYS. 

Sef.  Notice  of  Action,  2,  4.    Tres- 
pass, 1,  5. 

COMPOSITION  DEED. 

See  Insolvent  Debtors. 

1.  One  of  three  partners  assigned 
to  trustees  for  payment  of  the 
partnership  debts,  property 
which  had  originally  belonged  to 
tbe  firm,  the  deed  reciting  that 
the  other  partners  had  conveyed 
to  him:  Held,  1.  That  such 
assignment  would  be  valid  if 
assented  to  by  the  other  part- 
ners;     2d,     That  such  assent 


appearing,  the  recital  of  the 
conveyance  from  them  did  not 
make  its  production  necessary 
for  the  construction  of  the  sub- 
sequent assignment;  and  8. 
That  proof  of  the  execution  of 
the  deed  by  the  trustees  was  not 
necessary  to  enable  them  to 
recover  the  property  assigned. 
ArMiWtn  V.  Ritchie.  Page  242 
2.  A  Composition  Deed  recited 
that  the  grantor  was  indebted  to 
certain  persons  in  the  sums  set 
opposite  their  names  in  a 
schedule  annexed :  Held,  that 
the  omission  of  a  schedule 
did  not  vitiate  the  deed.  Thur- 
garv.  Travis.  272 

CONDITION  PRECEDENT. 
See  Costs,  5.  Pleading,  2. 

The  defendant  gave  a  bond  to  the 
plaintiff  for  the  price  of  land, 
conditioned  to  ))ay  £50  on  the 
1st  Jvnef  1849,  and  the  remain- 
der in  three  annual  instalments ; 
and  on  making  the  first  pay- 
ment and  receiving  a  deed  from 
the  plaintiff,  to  give  a  mortgage 
for  the  balance :  Held,  that  a 
tender  of  a  deed  was  not  a 
condition  precedent  to  the  right 
to  recover  the  first  instalment. 
Dykeman  v.  Craig.  266 

CONSENT  RULE. 
See  New  Trial,  8. 

CONSIDERATION. 
SeeBujuA  AND  Note8,2.  Fraudulent 

CONVETANCB.     UsUBT. 

CONSTABLE. 

A  constable  serving  summonses 
under  the  Justices'  act  (4  W.  4, 
c.  45),  is  not  entitled  to  mileage 
for  each  defendant  (when  there 

is 
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is  more  than  one),  unless  he 
actually  and  necessarily  travels 
twice  to  effect  the  service. 
Jordan  v.  Coates.  Page  107 

CONTEMPT. 
See  Prohibition.     Witnesses.  1. 

CONTINUANCE. 
Se«  Amendment,  1. 

CONVERSION. 
See  Trover. 

CORPORATION. 

1.  An   act   incorporating   a    joint 
stock  company,  directed  that  the 
stock  should  be  divided  into  two 
Imndred  shares,  to  be  secured  in 
such  manner  as  b}'  the  bye  laws  j 
of     the     company     should     be ! 
directed,  and  should  be  paid  in  I 
such  sums  and  at  such  times  as 
the    directors    should   appoint :  | 
Held,  that  it   was  not  essential  i 
to  the  right  of  the  company  to 
sue   for  calls  of  stock,  that  b^'u  I 
laws  for  securing  the  same  had  ' 
been  made,    provided  the  direc- 1 
tors  who  made   the   calls   were ; 
duly  appointed.      Portland  and 
Lancaster   Steam    Ferry    Co.  v.  ! 
Pratt.  17 

The  act  of  incorporation  re- 1 
quired  the  first  meeting  of  the  | 
company  to  be  called  by  A.,  by ! 
giving  notice  in  one  or  more  of 
the   newspapers     published     in 
Saint  John  "  for  not  less  than 
three  consecutive  weeks  immedi- 
ately before  the  day  appointed:" 
Held,  1.  That  a  newspaper  con- 
taining such  a  notice,  and  having 
the   name  of    A.   thereto,   was 
evidence  of  the  notice,  and  A. 
having  attended  the  meeting,  it 
would   be    presumed    that    the 


2. 


notice  was  inserted  by  his 
authority ;  2.  That  it  was  not 
necessarvthat  three  weeks  should 
elapse  between  the  publication 
of  the  first  notice  and  the  day  of 
the  meeting ;  but  that  a  publica- 
tion in  the  newspaper  for  three 
consecutive  weeks  was  sufficient; 
and  3.  That  it  would  not  be 
presumed  that  the  newspaper 
.was  published  more  than  once  a 
week  —  that  fact  (if  material) 
should  have  been  shewn  affirma- 
tively. Portland  &  Lancaster 
Steam  Ferry  Co.  v.  Pratt. 

Page  17 
Where  an  act  of  incorporation 
required  that  an  annual  meeting 
for  the  choice  of  directors  should 
be  held  at  such  time  as  **  bv  the 
laws  and  regulations  of  the  cor- 
poration should  be  appointed," 
an  election  made  at  a  meeting 
held  under  an  order  of  the  direc- 
tors, at  which  meeting  all  the 
stockholders  were  not  present, 
is  invalid.  The  law  regulating 
the  annual  meeting  should  be 
made  by  the  stockholders.and  not 
the  directors  merel}'.  ibid. 

Semble,  that  in  the  absence  of 
any  bye  law  on  the  subject,  an 
election  at  a  meeting  so  called, 
at  which  all  the  stockholders 
were  present  and  voted,  would 
not  be  void.  ibid. 

A  municipal  corporation  with 
certain  defined  powers,  is  not  by 
entering  into  a  contract  under 
seal,  estopped  from  shewing  its 
incapacity  to  make  such  a  con- 
tract. Jameison  v.  The  City  of 
Fredericton.  128 

The  corporation  of  the  city  of 
Frederictan  entered  into  a  con- 
tract with  the  plaintiff  for  the 
erection  of  a  building  in  the  city 

for 
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for  a  market  house :  Held,  that 
sufficient  authority  to  establish  ' 
a  market  was  given  to  them  by  | 
the  act  of  incorporation  (11  Vict. ' 
c.  61),  and  therefore  that  the  i 
contract  was  valid.  Jameison  , 
V.  The  City  of  Fredericton,  ' 

Page  128 ' 
A   power    to    establish    fairs  | 
necessarily  includes  a  power  to 
establish  markets.  ibid.  \ 

Qiujbre  whether  if  the  cor;.ora- 
tion  had  no  such  aiitliority  with-  ■ 
out  license  from    the  Crown,  it 
could  after  the  performance    ofi 
the  contract  by  the  plaintilif,  and  ; 
in  the  absence  of  any  interfer- 
ence by  the  Crown,  set  up  Iho 
Crown    rights  to  invalidate   tho 
contract.  ibid. 

Semhle,  that  after  performance 
by  the  other  contracting  party, 
the  corporation  could  not  invali- 
date the  contract,  because  of  a 
defect  in  their  title  to  the  land 
on  which  the  market  house  was 
built,  and  of  which  they  retained 
the  possession.  ibid. 

3.  The  defendant  a  tenant  of  the 
Corporation  of  Saint  John,  hav- 
ing paid  his  rent  and  claiming 
compensation  for  some  alleged 
damage  to  the  land  caused  by 
the  Corporation,  they  passed  a 
resolution  allowing  him  the 
amount  of  the  rent  he  was  sub- 
ject to  pay  for  the  land  for  a 
certain  period.  Held,  that  not 
being  under  seal,  it  was  not 
binding  on  the  Corporation,  and 
that  the  defendant  could  not  set 
off  the  amount  of  the  rent  in  an 
action  by  the  Corporation  to 
recover  money  in  bis  bands 
belonging  to  them.  The  Mayor, 
Jkc.f  of  Saint  John  v.  WUmot 
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See  Attachmknt,  Attorney,  2,  3, 4. 
Mandamus.  Mesne  Profits.  SetOff- 

1.  Good  Friday,  though  a  public 
holiday,  is  not  a  dies  non,  and  a 
taxation  of  costs  on  that  day  is 
not  irregular.  Gillvwre  v.  Oil- 
bert  Page  60 

2.  As  a  general  rule,  notice  of  an 
intended  motion  to  review  a  tax- 
ation of  costs,  must  be  given  as 
soon  after  the  taxation  as  cir- 
cumstances will  admit  of.  Doe 
d.  McCidlum  v.  Roe.  143 

Where  costs  were  taxed  the 
29th  October,  and  payment 
demanded  15th  November^  an 
application  to  review  the  taxa- 
tion, made  without  notice,  on  the 
first  day  of  the  following  term 
was  refused,  the  plaintiff  being 
prepared  to  move  for  an  attach- 
ment for  nonpayment  of  the 
costs.     Doe  d.  McCalliiviv.  Roe. 

143 

3.  Costs  will  not  be  given  on  refus- 
ing the  first  application  of  an 
insolvent  debtor  except  in  an 
extreme  case:  but  the  rule  is 
otherwise  on  a  second  applica- 
tion, where  the  objections  made 
to  the  former  one  are  not  fully 
answered.  iFFarlune  v.  Gordon, 

162 

4.  On  a  judgment  by  default  in  a 
summarv  action,  no  costs  are 
taxable  for  items  not  specified  in 
the  table  of  fees  in  the  act  12 
Vict,  c.  40.  Snodfjrasa  v.  John- 
ston. 200 

The  costs  of  a  review  of  taxa- 
ation  are  not  allowed  where  it 
was  occasioned  by  a  mistake  of 
the  clerk.  ibid^ 

6.  Where  an  application  to  dis- 
charge an  insolvent  debtor  was* 

refused 
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refused   with   costs,    the    Court ! 
refused  to  make  the  payment  of ' 
the  costs  a  condition  precedent 
to  another  application.     ATFar- 
lane  v.  Oordon.  Page  201 

6.  In  replevin,  the  defendant 
pleaded  no7i  cepit,  and  property 
in  himself;  a  verdict  was  found 
for  the  defendant  on  the  first 
issue,  and  for  the  plaintiff  on  the 
other:  Held,  1st,  That  as  the 
plea  of  71071  cepit  went  to  the 
whole  cause  of  action,  the  defend- 
ant was  entitled  to  the  general 
costs  of  the  cause,  but  not  to  the 
costs  of  any  evidence  except  such 
AS  was  provided  to  support  that 
issue.  2nd.  That  the  plaintiff 
was  entitled  to  the  costs  of  the ' 
other  issue,  and  to  have  them 
deducted  from  the  defendant's 
costs.  Holderneaa  v.  M'Kendrick. 

213 
It  must  clearly  appear  that 
\vitne8ses  whose  expenses  are 
claimed,  were  necessary  to  sup- 
port the  issues  found  for  the 
party  claiming.  ibid, 

7.  If  the  plaintiff  obtains  a  verdict 
on  one  of  several  counts,  and 
there  is  no  finding  on  the  other 
counts,  he  is  only  entitled  to  costs 
on  that  count  on  which  he  obtains 
judgment.  —  Walah  v.  Fair- 
weather,  423 

6.  Where  a  rule  was  discharged  on 
the  authority  of  a  modern  Eng- 
lish  case  altering  the  previous 
practice,  the  costs  of  opposing 
the  rule  were  refused.  Simonds 
V.  Simonds.  468 

9.  The  statute  43  Eliz.  c.  6,  autho- 
rizing a  Judge  to  certify  to 
deprive  a  plaintiff  of  costs,  being 
part  of  the  practice  of  the  Court 
of  King's  Bench  when  this  Court 
was  eBtablished,  is  in  force  here. 


and  is  not  affected  by  a  subse- 
quent repeal  of  it  in  England 
Kelly  V.  Jones.  Page  473 

LO-  In  an  action  of  trespass,  in 
which  the  general  issue  only  was 
pleaded,  a  verdict  was  given 
against  the  plaintiff,  on  the 
ground  of  his  not  shewing  suffi- 
cient possession  :  Held,  that  the 
defendant  was  entitled  to  the 
costs  of  all  his  evidence,  though 
part  of  it  was  adduced  to  prove 
title  in  himself,  in  which  he 
failed.     OaxuUn  v.  M'Killigan, 

477 

Aliter,  if  the  evidence  had  been 
offered  under  a  plea  of  liberuin 
tenertientuni,  or  a  special  notice 
of  defence,  not  admissible  under 
the  general  issue.  ibid. 

If  a  clear  case  of  over  allow- 
ance for  the  attendance  of 
witnesses  is  made  out,  the  Court 
will  review  the  taxation  of  costs. 

ibid, 

11.  If  judgment  is  affirmed  after 
error  assigned,  the  defendant  in 
error  is  entitled  to  double  costs, 
under  the  statute  13  Car.  2,  c.  2, 
8,  10.     Gilbert  v.  Sayer.         512 

Qucere  whether  the  defendant 
is  entitled  to  such  costs  where 
the  writ  or  error  is  non  prossed. 

ibid. 

12.  Where  a  rule  nisi  for  a  new 
trial  is  refused,  a  fee  of  Qs.  8d.  is 
taxable  to  the  opposite  party  for 
counsel  attending  to  hear  the 
motion.     Wright  v.  Merrithew. 

5S0 
A  charge  for  brief  for  argument 
is  not  taxable  until  a  rale  nixi 
has  been  granted,  even  though 
notice  of  the  motion  has  been 
given  pursuant  to  the  rule  of 
Michaelmas  term,  let  Viet. 
Wright  V.  Merithew.  620 
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COUNSEL. 

Ses   Arbitration,    1.      Barrister. 
Judgment  Quasi  Nonsuit,  5. 

It  is  the  duty  of  counsel  to  take 
care  that  rules  obtained  by  them 
are  properly  entered  in  the  min- 
utes of  the  Court.  Ex  parte 
Glass.  Page  88  j 

COUNSEL'S  SIGNATURE. 
See  Flea. 

COURT. 

See  Exchkqukr.  Justice  of  the 
Peace.  Mandamus.  Prohibition.  ; 


COVENANT. 


I 


The  defendant  by  deed,  containing  i 
the  words  ''grant,  bargain  and  2. 
sell,"  conveyed  to  the  plaintiff  a 
mill  and  mill  privilege,  and  after-  > 
wards  erected  a  dam  on  his  own 
land  further  down  the  stream, 
by  which  the  plaintifl*s  land  was 
overflowed,    and    his   mill   pre- 
vented   from    working  :     Held,  1 
that  this  was  a  breach   of  the 
covenant    for   quiet    enjoyment 
given  by  the  act  10  Vict,  c  42. 


371 


Wells  V.  Trenholrtu 

CREDIT. 
See  Assumpsit,  2. 

CROWN  GRANT. 

See  Licence. 

1.  The  Crown  may  grant  land^ 
and  except  the  base  mines  and 
minerals  therein.  ATMahon  v. 
Berton.  821 

By  a  grant  from  the  Crown  of 
a  tract  of  land  "  with  the  appur- 
tenances and  hereditaments 
thereto  belonging^  and  mines 
and  minerals;  saving  and  re- 
serving all  mines  of  gold,  silver, 


j 


copper,  lead  and  coals;"  coal 
mines  are  excepted,  though  no 
other  minerals  bave  been  dis- 
covered in  the  land.  Such  an 
exception,  without  reserving  a 
right  to  enter  and  dig,  will  not, 
as  a  legal  incident  thereto,  give 
a  right  to  do  any  act  on  the  land 
which  will  injure  the  surface ; 
and  Quasre,  whether  a  bare  right 
of  entry  would  be  given  as  inci- 
dent to  such  exception.  M'Ma- 
hon  V.  Berton.  Page  321 

Semble,  that  if  the  mine  had 
been  opened  and  worked  by  the 
Crown  before  the  grant  of  the 
land,  the  rights  incident  to  the 
exception  would  have  been  more 
extensive.  ibid. 

A  grant  from  the  Crown  to  A. 
and  others,  was  described  as  ex- 
tending from  the  first  bound  500 
chains,  ar  until  it  met  the  pro- 
longation of  the  rear  line  of  a 
prior  grant.  The  line  of  A.*a 
grant  was  extended  the  500 
chains,  and  a  rear  line  run  at 
the  end  of  that  distance,  upon 
which  rear  line  the  Crown  after- 
wards bounded  several  grants 
of  land  by  actual  survey.  Held, 
that  as  between  the  owners  of 
lots  in  the  grant  to  A.,  and  the 
grantees  in  rear,  that  line  must 
be  considered  as  the  boundary 
between  the  grants,  though  it 
appeared  by  a  subsequent  survey 
that  it  was  twenty  chains  too  far 
to  the  rear.  Held  also,  that  as 
the  Crown,  after  discovering  the 
error,  took  no  steps  to  rectify  it, 
it  might  be  presumed  to  have 
adopted  it  as  the  rear  line. 
Oaudin  v.  M'Killigan.  892 

The  Crown  by  letters  patent 
under  the  great  seal,  granted  to 
the  defendant  the  right  to  occupy 

land 
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land  for  twenty-one  years,  unless 
the  same  should  sooner  be  re- 
quired by  the  Crown,  on  notice 
of  which  the  grant  was  to  cease 
and  be  void :  Held,  on  an  infor- 
mation for  intrusion,  after  notice 
and  refusal  to  give  up  possession, 
that  as  the  removal  of  the  de- 
fendant was  not  founded  on  any 
breach  of  condition,  or  forfeiture, 
no  inquest  of  office  was  necessary 
to  terminate  his  right.  The 
Qu^n  V.  Hebert.  Page  427 

Semble  that  a  notice  that  the 
Government  required  the  land, 
signed  by  the  Surveyor  General 
of  Crown  lands  in  his  official 
character,  was  sufficient,  without 
proof  of  any  previous  authority 
from  the  Crown  to  give  the 
notice.  ibid. 

The  Crown,  by  subsequently 
laying  out  the  land  into  lots 
and  granting  it,  recognises  the 
authority  of  the  Surveyor  Gen- 
eral to  give  the  notice.  ibicL 

4.  By  a  grant  of  an  Island,  **  with 
all  the  contiguous  small  islands 
that  are  joined  to,  or  connected 
with  the  said  Island  by  a  beach 
or  shoal  dry  at  low  water,"  an 
Island  that  is  connected  with  the 
principal  one  by  a  shoal  which 
is  only  dry  at  extraordinary 
tides  will  not  pass.  Doe  v. 
Hill.  587 

"  Low  water"  means  low  water 
at  ordinary  tides.  ibid. 

5.  An  exception  in  a  Crown  grant 
of ''  all  coals,  and  all  gold  and 
silver  and  other  mines  and  min- 
erals" extends  to  all  carbonaceous 
minerals;  and  therefore  a  min- 
eral, though  not  strictly  coal,  is 
excepted.       Geaner   v.    Cairns. 
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grant  cannot  be  limited  by  the 
Royal  instructions,  directing  the 
Governor  of  the  Province  to 
reserve  to  the  Crown  certain 
minerals.  Page  595 

A  license  from  the  Crown  to 
dig  minerals  in  granted  land 
where  the  mines  are  excepted 
out  of  the  grant,  will  not  justify 
an   injury  to  the   surface   soil. 

ibid. 

CURTESY. 

See  Tenant  by  Curtesy. 

DAMAGE  FEASANT. 
See  Field  Driver.    Replevin,  3. 

DAMAGES. 

See  Arbitration,  3.  Assu^ipsit  1. 
Escape,  1.  Master  and  Servant. 
Mesne  Profits. 

DECLARATION. 

It  is  not  a  ground  for  arrest  of 
judgment,  that  the  declaration 
is  entitled  generally  of  a  term, 
and  the  cause  of  action  appears 
to  have  accrued  on  a  subsequent 
day  in  the  term.  WUiiston  v. 
Pierce,  162 

DEDICATION. 

See  Highway,  1. 

DEED. 

See  Covenant.     Warranty.    Wit- 
ness, 5. 

1.  A  deed  appeared  to  have  been 
executed  in  the  presence  of  two 
witnesses,  one  of  whom,  a  Justice 
of  the  Peace  aathorised  to  take 
acknowledgement  of  deeds,  was 
dead  :  no  account  could  be  given 
of  the  other  by  personB  who  had 
the  best  means  of  obtaioing  a 
knowledge  of  the  inhabitants  of 

the 


DIRECTOE. 

the  place  where  the  deed  was 
executed :  Held,  that  it  was 
properly  received  ia  evidence  on 
proof  of  the  handwriting  of  the 
deceased  witneea.  Doe  \.  Hathe- 
way.  Page  69 

2.  An  unregistered  conveyance  of! 
laud  operates  as  a  release  if  tbe  i 
vendee  is  in  possession  at  the 
time ;  if  he  takes  possession  ini-  ! 
mediately  after,  it  may  operate  I 
ne  a  feoffment,  as  livery  of  soisin 
maybe  presumed  afttr  a  long] 
possessiou.     Doe  v.  Allen,     lyi  | 

DELIVERY.  I 

tS're  Replevin,  1. 
DEMAND  OF  POSSESSION. 
See  Partition.     Tenant  at  Will. 

DEMURRER. 
Where  the  defendant's  attorney 
had  by  n:iiBtake  delivered  de- 
murrer books  to  the  senior 
Judgeg,  in  consequence  of  which 
the  plaintiff  got  judgment  with- 
out argument,  under  the  rule  of 
Mi^k.  r.,  9  Vict.;  the  Court  re- 
fused to  set  aside  tbe  judgment 
without  an  sttidavit  of  merits,  it 
appearing  that  there  was  an 
issue  in  fact  to  be  tried,  in 
which  substantially  the  same 
question  was  involved  as  that 
raised  by  the  demnrrer.  Collina 
V.  J^'DonneU.  168 

DEVISE. 

See  LiPB  EBTi.TE. 

DIES  NGN. 

See  Costs,  1. 

DIBEGTOB. 

See  CoBPOBiTioK,  1. 


DISSEISIN. 
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DISCLAIMER. 
B.  let  land  to  tbe  defendant  as 
tenant  from  year  to  year,  and 
died  leaving  an  infant  heir.  The 
guardian  of  tbe  child  demanded 
the  rent  and  gave  notice  to  quit. 
The  defendant  refused  to  pay, 
saying  she  would  have  kept  the 
land  and  taken  care  of  the  cbild, 
if  she  had  been  allowed,  and  that 
sbe  had  as  good  a  rigbt  to  the 
property  as  any  body  else.  After 
the  time  mentioned  in  the 
notice  for  giving  up  possession, 
tbe  guardian  again  demanded 
it.  The  defendant  refused  to 
give  up  the  property,  and  said 
she  had  a  better  right  to  it  than 
any  one  else ;  Held,  that  al- 
though it  might  be  doubtful 
-whether  the  dt-fendant's  first 
refusal  amounted  to  a  disclaimer 
of  tbe  right  of  tbe  heir,  the 
second  rcfuKiil,  being  unequivo- 
cal, was  H  disclaimer,  and  entitled 
the  heir  to  re<'0ver  in  ejectment. 
Iteed  V.  Brown.     "         Page  366 

DISSEISIN. 
The  lessor  of  the  plaintiff  claimed 
under  a  deed  from  P.  in  1838, 
and  shewed  a  documentary  title 
and  actual  possession  in  those 
under  whom  he  claimed,  as  far 
back  as  1820.  The  defendant 
claimed  under  a  deed  from  iS.  in 
1828,  and  proved  actual  posses- 
sion since  that  time.  S.  did  not 
appear  to  have  had  anyright,  and 
the  defendant  since  the  convey- 
ance from  S.  had  applied  to  JP. 
to  purchase  the  land :  Held,  that 
the  lessor  of  the  plaintiff  had 
shewn  a  prima  facie  title  by 
prior  possession  ;  and  the  ques- 
tion of  disBeisin  having  been  left 
to  the  jury,  the  Court  refused  to 
disturb 
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distarb  a  verdict  for  the  plaintiff. 
Doe  V.  Haiheway.  Page  69 

DISTRESS. 
See  Field  Dbiver.   Replevin,  8. 

DONATIO  MORTIS  CAUSA. 
See  Bills  and  Notes,  7. 

EASEMENT. 
See  Appurtenances. 

EJECTMENT. 
See  Mesne  Profits. 

1.  Where  a  judgment  by  default  in 
ejectment  had  been  signed,  in 
consequence  of  the  neglect  of  the 
attorney  instructed  by  the  tenant 
to  enter  an  appearance,  the 
Court  set  it  aside  on  an  affidavit 
of  merits,  the  writ  of  possession 
not  having  been  executed.  Doe 
d.  ThoTtvpson  v.  Roe.  269 

2.  An  acknowledgment  by  the 
tenant  before  the  day  of  appear- 
ance, that  he  had  received  the 
copy  of  a  declaration  in  eject- 
ment, is  sufficient  to  entitle  the 
plaintiff  to  judgment  against 
the  casual  ejector.  Doe  d.  Kirk 
V.  Roe,  453 

ELECTION. 
See  Corporation,  1. 

ENGLISH  STATUTE. 
See  Costs,  9. 

ENLARGING  RULE. 

Where  a  rule  to  shew  cause  has 

not  been  served  in  time,  it  will 

not  be  enlarged  unless  the  delay 

--♦I'afactorily  accounted    for. 

88 


ERROR. 

See  AMBNDVBNTy    1. 

The  rule  to  the  plaintiff  in  error 
to  assign  errors,  is  a  four  day 
rule — the  English  practice  not 
having  been  altered  by  rule  of 
this  Court.      CUVberi  v.   Sayre. 

Page  512 
If  judgment  is  affirmed  after 
error  assigned,  the  defendant  in 
error  is  entitled  to  double  costs, 
under  the  statute  18  Gar,  2,  c.  2, 
B.  10.  ibid, 

Qxi€ere,  whether  the  defendant 
is  entitled  to  such  costs  where 
the  writ  of  error  is  nan  prossed. 

ibid. 

A  plaintiff  in  error  not  having 
assigned  errors,  the  defendant 
after  the  lapse  of  nearly  nine 
years,  issued  and  served  on  the 
plaintiff  in  error  a  scire  facias 
qu.  executionem  non,  and  a  rule 
to  assign  errors.  The  plaintiff 
not  having  assigned  errors,  the 
defendant  signed  judgment  on 
the  sci/re  facias.  The  Court  re- 
fused to  set  aside  this  judgment 
after  the  expiration  of  a  term, 
but  granted  a  rule  to  shew  cause 
why  the  plaintiff  in  error  should 
not  bo  allowed  to  assign  errors 
in  bar  of  judgment  of  rum  pros. 

ibid, 

ESCAPE. 

1.  If  a  prisoner  in  execution  on 
final  process  escapes  and  after 
wards  returns  into  cnstodyy  tb 
proper  measure  of  damages 
not  necessarily  the  whole  det 
but  such  sum  as  the  jury  thi* 
the  detention    of    the  debto 
body  would    have    been  wo 
during  his  absence*     Kelly 
Jones, 


ESTOPPEL. 


EVIDENCE. 
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If  there  is  no  actual  loss 
proved,  the  plaintiff  is  entitled 
to  nominal  damages.     Page  465 

Quuere,  Whether  in  an  action 
against  the  sheriff  for  an  escape, 
evidence  of  the  admission  of  the 
judgment  debtor  of  his  ability 
to  pay  the  debt  was  properly 
rejected.  Kelly  v.  Joiua.  465 
2.  The  recovery  of  judgment  in  an 
action  against  the  sheriff  for  an 
escape,  unless  it  produces  satis- 
faction, does  not  destroy  the 
plaintiff's  remedy  against  the 
debtor.     Kelly  v.  Wilscyn,      415 

Afteran  escape  from  execution, 
the  judgment  creditor  may  issu*- 
a  Ji.  fa.  against  the  debtor's 
property.  ih'ul. 

8.  If  a  debtor  escape  from  the 
limits,  and  his  bail  apply  to  be 
relieved  on  rendering  him  to 
gaol,  under  the  act  18  Vict  c.  81, 
such  relief  will  only  be  granted 
on  condition  of  his  being  ren- 
dered to  the  gaol  whence  he 
escaped.     Peters  v.  Perley.    585 

ESTOPPEL. 

See    Landlord     and    Tenant,    1. 
Tenant  by  Curtesy. 

1.  A  municipal  corporation  with 
certain  defined  powers,  is  not,  by 
entering  into  a  contract  under 
seal,  estopped  from  shewing  its 
incapacity  to  make  such  a  con- 
tract. Jameiaon  v.  The  City  of 
Fredencton.  128 

2.  The  plaintiffs  living  with  their 
father,  assented  to  his  mort- 
gaging and  delivering  cattle  to 
the  defendant,  as  security  for  a 
debt  due  from  him :  Held,  in 
trover  against  the  defendant, 
that  the  plaintiffs  were  estopped 
from  setting  up  title  in  the  cattle. 
I/yany.  Perkvns.  876 

7  K.B.B.— 48 


EVIDENCE. 

See  Account  Stated.  Composition 
Deed,  1.  Foreign  Judgment. 
Memorial.     Mesne  Profits. 

1.  A  deed  appeared  to  have  been 
executed  in  the  presence  of  two 
witnesses,  one  of  whom,  a  Justice 
of  the  Peace  authorised  to  take 
acknowledgement  of  deeds,  was 
dead:  noaccountcouldbegivenof 
the  other  by  persons  who  had  the 
best,  means  of  obtaining  a  know- 
ledge of  tbe  inhabitants  of  the 
place  where  the  deed  was  exe- 
cuted. Held,  that  it  was  pro- 
perly received  in  evidence  on 
proof  of  the  handwriting  of  the 
deceased  witness.  Doe  v.  Hathe- 
way.  Page  69 

2.  Evidence  that  the  bankruptcy 
was  fraudulent  and  collusive,  is 
inadmissible  on  a  trial  at  Nisi 
Prius  to  impeach  a  bankrupt's 
certificate,  duly  obtained  from 
the  Commissioner  and  certified 
by  the  Court  of  Chancery,  under 
the  acts  6  Vict.  c.  43,  and  6  Vict. 
c.  4,  Morrison  v.  Albee.  145 

In  support  of  a  plea  of  bank- 
ruptcy under  the  7  Vict.  c.  81, 
proof  of  the  execution  of  the 
certificate  by  the  Commissioner' 
and  of  his  acting  as  such,  ia 
prima  facie  evidence  of  his  au- 
thority. ibid» 

It  will  be  presumed  that  tha 
Court  of  Chancery  in  confirming 
a  certificate,  acted  on  a  sufficient 
affidavit  of  the  bankrupt,  as 
required  by  the  6  Vict.  c.  4,  s. 
25.  ibid. 

3.  The  verbal  declaration  of  tbe 
grantee  of  land,  that  he  bad 
sold  it  to  a  person  under  whom 
the  defendant  claims,  is  not 
saffieient  to  shew  title  out  of  the 
grantee.    Doe  v.  Todd.  261 

4. 
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EVIDENCE. 


4.  A  witness  for  the  plaintiff  denied 
on  cross  examination  having 
made  a  statement  in  presence 
of  L.,  who  was  afterwards  called 
by  the  defendant  and  contradict- 
ed by  him  :  Held,  that  the 
plaintiff  might  call  evidence  in 
reply  to  rebut  Vs  testimony  and 
confirm  that  of  his  own  witness; 
such  evidence  not  being  properly 
part  of  the  plaintiff's  case  in  the 
first  instance  IVhelpley  v.  Riley. 

Page  275 

5.  Where  the  plaintiff  has  been 
examined  as  a  witness  on  a 
former  trial  respecting  the  same 
subject,  it  is  necessary,  in  order 
to  prove  his  testimony,  that  the 
witnesses  should  swear  to  the 
words  used  by  him,  and  not 
merely  to  the  effect  of  them. 
Fraser  v.  Black.  812 

6.  Where  an  agreement  for  a  right 
of  way  had  been  made  ten  or 
twelve  years  before  the  trial, 
and  the  road  laid  out  and  used 
in  pursuance  of  it,  secondary 
evidence  of  the  contents  of  the 
agreement  was  received,  it! 
appearing  by  the  testimony  of  i 
the  person  in  whose  possession  it 
was  left,  that  he  had  searched 
thoroughly  for  it,  and  was  sure  it 
was  not  in  his  possession,  that 
he  might  have  burnt  it  as  a  use- 
less paper,  or  given  it  to  one  of 
the  parties,  but  had  no  distinct 
recollection  of  what  he  had  done 
with  it,  and  it  was  just  as  prob- 
able be  had  burnt  it,  as  that  he 
had  given  it  to  one  of  the  parties. 
Basterach  v.  Atkinson.  439 

The  declaration  of  a  Commis- 
eioner  of  highways  at  the  time 
of  laying  oat  a  road,  that  he 
intended  to  lay  it  out  four  rods 
wide,  is  not  admissible.        ibid. 


7.  Qiuere  whether  in  an  action 
against  the  sheriff  for  an  escape, 
evidence  of  the  admission  of  the 
judgment  debtor  of  his  ability  to 
pay  the  debt  was  properly  re- 
jected. Kelly  V.  Jonei.    Page  466 

8.  It  will  be  presumed  that  a 
person  acting  as  Surrogate  has 
taken  the  oath  of  office ;  but  if 
he  has  not,  his  acts  will  not  be 
invalid  if  he  has  been  appointed 
to  the  office.  Crookshank  v. 
M'Farlane.  644 

9.  The  defendants  in  trespass 
justified  entering  under  the  act 
13  Vic  c.  4,  as  Commissioners 
of  highways  to  lay  out  a  road 
through  the  land,  and  proved 
a  return  of  the  road  sufficient 
upon  its  face :  Held  that  evidence 
of  excess  in  laying  out  the  road 
wider  than  the  law  allowed,  must 
be  given  as  part  of  the  plaintiffs 
original  case,  and  was  not  ad- 
missible as  rebutting  evidence. 
Downing  v.  Gait.  669 

Quare  whether  evidence  of  a 
person  not  present  at  the  laying 
out,  but  who  afterwards  exam- 
ined marks  on  the  trees  where 
the  road  was  laid  out,  is  admis- 
sible to  prove  excess  ?  ibid. 

10.  Whether  due  diligence  has 
been  used  to  discover  an  attest- 
ing witness  must  depend  upon 
the  circumstances  of  each  case. 
Crane  v.  Ayre.  677 

Where  the  attesting  witness 
tcf  a  bond  left  the  plaintiff's  em- 
ployment in  the  country  fifteen 
years  before  the  trial  and  went 
to  Saint  John^  and  about  two 
years  afterwards  told  two  per- 
sons of  his  acquaintance  in  the 
country  that  he  was  going  to 
Australia^  after  which  neither  of 
them  had  ever  seen  him,  ttioufl^ 

one 


EXECUTION. 


EXECUTOB  DE  SON  TORT.  679 


one  of  them  bad  resided  in  Saint 
John  for  three  years  afterwards 
and  the  other  was  there  fre- 
quently, and  there  was  no  proof 
that  the  witness  had  been  in 
the  Province  for  thirteen  years  : 
Held  sufficient  presumptive  proof 
of  his  absence  to  admit  secon- 
dary evidence  of  his  handwriting. 

Page  577 
11.  Where  both  the  plaintiff  and 
defendant  claimed  to  have  had 
a  delivery  of  timber  from  M., 
the  original  owner,  an  entry  by 
the  plaintiff  in  his  books,  of  a 
credit  to  M.  of  the  amount  of 
the  timber,  dated  at  the  time  of 
the  alleged  delivery,  but  not 
actually  made  till  a  year  after, 
and  without  the  knowledge  ofi 
M,  is  not  evidence  for  the  plain-  > 
tiff.     M'Millan  v.  FraBer.      616 

EXCEPTION. 
See  Crown  Grant,  1,  6. 

EXCHEQUER. 

This  Court  has  the  same  jurisdic- 
tion as  the  Court  of  Exchequer 
in  England,  in  removing  from 
other  Courts  causes  affecting  the 
rights  of  the  Crown  or  the  public 
revenue.  WiUon  v.  Briscoe.  685 
A  summary  action  may  be 
removed  into  the  Court  of  Ex- 

^    chequer  by  an  order.  ibid. 

EXECUTION. 
See  Bail,  1.     Escape,  2.      Tbes- 

PA88,   8. 

1.  Ad  execution  requiring  the 
sheriff  to  take  the  defendant,  to 
satisfy  the  sum  of  £160,  which 
the  plaintiff  had  recovered  against 
him  for  his  debt,  which  he  bad 
sustained  as  well  on  the  occa$ian 


of  the  non-performance  of  certain 
promisee  and  undertakings  lately 
made  by  the  defendant  to  the 
plaintiff,  as  for  his  costs  and 
charges,  &c.,  is  not  warranted 
by  a  judgment  in  debt  on  a  bond 
and  warrant  of  attorney,  and 
will  be  set  aside.  Willard  v. 
Lodge.  Page  160 

2.  If  part  of  a  debt  has  been 
levied,  the  execution  should  be 
returned  and  filed  before  a 
second  execution  issues  for  the 
balance,  and  the  latter  execution 
should  recite  the  former  levy,  or 
it  will  be  set  aside  for  irregu- 
larity.    Smith  V  Jones.  176 

3.  After  an  escape  from  execution, 
the  judgment  creditor  may  issue 
a  fi.fa.  against  the  debtor's  pro- 
perty.    Kelly  V.  Wilson.         476 

EXECUTOR  DE  SON  TORT. 

The  brother  of  a  deceased  person, 
at  the  request  of  several  of  his 
creditors,  made  an  agreement 
with  them  to  take  the  property 
of  the  deceased  and  pay  them  a 
proportion  of  their  respective 
claims,  on  getting  a  discharge ; 
the  property  was  placed  in  the 
hands  of  a  third  person  by  the 
creditors  till  the  agreement  could 
be  performed,  but  it  was  soon 
afterwards  abandoned.  Held, 
That  all  the  parties  to  the  agree- 
ment were  liable  as  executors  de 
son  tort,  but  that  they  discharged 
themselves  from  liability  by 
afterwards  delivering  the  pro- 
perty to  the  administrat&r  before 
action  brought  Crookshank  v. 
Macfarlane.  644 

In  an  action  against  three 
defendants  as  executors,  two  of 
whom  had  fully  administered, 
and  the  amount  in  the  hands  of 
the  other  defendant  was  very 

small 
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FIRE. 


FOREIGN  JUDGMENT. 


small,  the  Court  refused  to  set 
aside  a  verdict  in  favor  of  all  the 
defendants.  R&ge  544 

The  plaintiff  might  have  bad 
a  verdict  against  the  defendant 
shewn  to  have  assets  in  his 
hands.  ibid, 

EXPULSION. 

See  Trespass,  6. 

FEOFFMENT. 

See  Deed,  2. 

FIELD  DRIVER. 

A  field  driver  appointed  under  the 
act  to  impound  cattle  going  at 
large  contrary  to  the  Sessions 
regulations  can  only  take  them 
while  at  large  in  the  parish  for 
which  he  is  appointed.  The  place 
of  taking  is  a  question  for  the 
Justices'  decision,  and  unless  it 
is  clearly  against  ei^idence  the 
superior  Court  will  not  interfere. 
Sterling  v.  Jones,  522 

FINES. 

See  Fredericton.  City  of. 

FIRE. 

In  an  action  by  a  landlord  against 
his  tenant  for  negligently  allow- 
ing lime  to  get  wet  with  the  tide, 
in  consequence  of  which  the  land- 
lord's property  was  burned,  the 
jury  were  directed  that  to  render 
the  defendant  liable  he  must  be 
guilty  of  gross  negligence,  and  that 
being  aware  of  the  danger  of  get- 
ting the  lime  wet,  he  negligently 
stored  it  without  taking  ordinary 
care  to  protect  it  from  the  water  ; 
but  that  if  he  had  taken  such  or- 
dinary care,  and  it  got  wet  by  an 


unusually  high  tide,  he  would  not 
be  liable :  Held,  that  taking  it 
altogether  the  direction  was  cor- 
rect. Upton  y.Pingree,  Page  186 
Semble,  That  as  the  property 
let  was  a  store  and  wharf  on  which 
it  had  been  the  practice  to  store 
lime  before  the  defendant's  ten- 
ancy, he  was  not  liable  to  the 
same  extent  as  if  the  letting  had 
been  of  the  store,  only  for  the 
ordinary  purpose  of  storing 
goods,  and  he  had  placed  the 
lime  there  without  the  plaintiff 's 
assent.  ibid. 

FIXTURES. 

Gas  fittings  put  in  a  shop  by  the 
tenant  are  not  fixtures,  but  may 
be  removed  by  him  at  the  expir- 
ation of  his  term.  Dunn  v.  Gar- 
rett. 218 

An  agreement  by  a  tenant  of  a 
shop  that  if  his  landlord  would 
make  certain  improvements 
therein,  the  tenant  would  put  in 
gas  fittings  and  fixtures,  and 
leave  them  there  when  the  lease 
expired,  does  not  make  such 
fittings  fixtures  at  common  law. 
Any  remedy  for  breach  of  duty 
by  the  tenant  arises  upon  the 
agreement.  ibid. 

Such  an  agreement  is  execu- 
tory, and  vests  no  property  in 
the  gas  fittings  in  the  landlord 
until  the  tenant  leaves  the  shop; 
therefore  if  they  are  removed 
before  that  time,  trover  will  not 
lie.  ibid. 

FOREIGN  JUDGMENT. 

1.  The  judgment  of  the  CtitiadEtan 
Court  in  a  suit  between  the  hired 
men  and  the  plaintiff  relative  to 
timber,  is  no  bar  to  an  action 

against 
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against  the  defendant  for  a  tort 
committed  by  bim  before  the 
timber  came  within  the  jurisdic- 
tion of  Canada,  ATMiUan  v. 
Ritchie.  Page  242 

If  the  proceedings  in  a  foreign 
Court  do  not  operate  as  an  estop- 
pel, this  Court  may  inquire  into 
the  grounds  of  the  judgment. 

ibid. 

The  whole  of  the  proceedings 
in  a  suit  in  a  foreign  Court 
should  be  produced  to  prove  the 
judgment.  ibid. 

2.  No  action  will  lie  in  this  coun- 
try on  a  foreign  judgment,  if  the 
defendants  were  not  resident 
within  the  jurisdiction  of  the 
foreign  Court,  and  had  no  prop- 
erty or  agent  there,  and  were 
neither  served  with  process  in 
the  foreign  country,  nor  defended 
the  suit ;  though  they  were 
served  in  this  country  with  notice 
of  the  pendency  of  the  suit,  and 
the  judgment  maj  have  been  ob- 
tained according  to  the  practice 
of  the  foreign  Court  in  similar 
cases.     Cyr  v.  Sanfa^on.      641 

It  is  sufficient  that  the  seal 
affixed  to  a  foreign  judgment  is 
the  seal  used  by  the  foreign 
Court,  though  it  purports  on  its 
face  to  be  the  seal  of  a  different 
Court  from  that  in  which  the 
judgment  was  obtained.       ibid, 

FOREIGN  LAW. 

See  FoREioN  Judgment. 

FOUR  DAY  RULE. 

See  Ebbob. 

FRAUDULENT  CONVEYANCE. 

In  trespasB  for  taking  goods  the 
plaintiff  claimed  under  a  par- 


chase  from  H.,  and  the  defendant 
under  an  execution  issued  upon 
a  judgment  recovered  against 
H.  after  the  sale  to  the  plain- 
tiff. The  jury  were  directed  that 
if  there  was  an  actual  sale  and 
transfer  for  a  full  valuable  con- 
sideration, the  knowledge  of  the 
plaintiff  that  H,  was  in  debt  and 
intending  to  leave  the  country, 
and  that  the  effect  of  the  sale 
would  be  to  defeat  an  expected 
execution,  would  not  constitute 
such  fraud  as  to  avoid  the  sale: 
Held,  that  the  direction  was 
right.     Whelpley  v.  Riley, 

Page  276 

FREDERICTON,  CITY  OF. 
See  Byk-Law.     Cobpokation,  2. 

The  penalties  imposed  by  the  act  8 
Vict.  c.  47,  for  selling  liquor 
without  license  are  recoverable 
before  the  Mayor  of  Fredericton, 
under  the  act  of  incorporation  14 
Vict,  c,  16,  B.  67.    Reg^  v.  Allen. 

486 
The  Mayor  being  ex  officio  a 
Justice  of  the  Peace,  may  in  that 
character  proceed  for  penalties 
which  by  the  city  charter  are 
made  recoverable  before  the 
Mayor.  ibid. 

GENERAL  ISSUE. 
See  Costs,  10.     Tbespasb,  6. 

GENERAL  RULES. 

I.  Notice  of  defence  under  13  Vict. 
c.  32,  to  be  filed  with  Nisi  Prius 
record.  90 

EL  Limiting  time  for  issning  At- 
tachment. 426 

GOOD  FRIDAY. 

See  CoBTSy  1. 

GOVERNOR 
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HIGHWAY. 


INDICTMENT. 


GOVERNOR. 
See  Cbown  Grant,  5.     Timbbb 

LlOBNBE. 

GRANT. 
See  Grown  Grant.     Water  Course. 

GUNPOWDER. 
See  Retbnue  Act,  2. 

HIGHWAY. 

See  Justice  of  the  Peace,  4.   Tres- 
pass, 5. 

1.  A  public  highway  maybe  estab- 
lished in  this  country  by  dedica- 
tion and  user,  but  if  the  question 
arises  between  the  public  and  the 
owner  of  the  laud  in  a  newly  set- 
tled part  of  the  country,  stronger 
evidence  may  be  required  than  in 
a  more  populous  neighbourhood. 
Reg.  V.  Deane,  Page  238 

Land  was  granted  to  the  cor- 
poration of  Saint  John  in  1785, 
reserving  aright  to  the  Crown  to 
enter  on  the  land  at  any  time,and 
erect  barracks,  batteries,  &c. : 
Held,  1st,  That  this  did  not 
prevent  the  corporation  from  de- 
dicating a  part  of  the  land  to  the 
public  for  a  highway.  2nd.  That 
neither  the  running  of  lines 
across  the  land  by  officers  of  the 
Engineers  in  1816  and  1818, 
without  proof  of  their  instruc- 
tions, nor  the  subsequent  erec- 
tion of  a  gate  across  the  road  and 
occasionally  closing  the  same,  was 
sufficient  evidence  of  the  exercise 
of  the  reservation  to  vest  the  ex- 
clusive right  to  the  land  in  the 
Grown — the  road  having  from 
that  period  been  constantly  used 
by  the  public,  and  by  the  military 
only  as  a  road.    jR^^.  v.  Deane. 

283 


Qucere,  Whether  the  Crown 
might  still  enter  upon  the  land 
to  exercise   the  reserved  right. 

Page  238 
2.  The  record  of  the  laying  out  of  a 
road  under  the  Highway  act  12 
Vict.  c.  4,  should  state  the  width 
and  courses  of  the  road ;  and  it 
defective  in  these  particulars  if 
will  not  justify  the  commission- 
ers and  surveyors  of  highways  in 
entering  on  land  to  open  a  road. 
Baaterdch  v.  Atkinson.  489 

The  expenditure  of  public 
money  on  a  road  laid  out  80  feet 
wide,  can  only  make  it  a  public 
highway  to  that  extent,  and  will 
not  have  the  effect  of  extending 
it  to  a  highway  four  rods  wide. 

ibid, 

HUSBAND  AND  WIFE. 

See  Legact.      Partition.     Tenant 
BY  Curtesy. 

INCUMBRANCE. 

See  Memorial.     Vendor  and  Pur- 
chaser. 

INDEMNITY. 

See  Principal  and  Agent. 

INDICTMENT. 

By  the  act  12  Vict.  c.  29.  "  wboso- 
ever  shall  maliciously  b^  any 
means  manifesting  a  design  to 
cause  grievous  bodily  harm,  at- 
tempt to  cause  grievous  bodily 
harm  toany  other  person  whether 
any  bodily  harm  be  eaused^  to 
such  person  or  not,Bhall  be  guilty 
of  felony : "  Held,  that  an  indict* 
ment  charging  the  priBoner  with 
having  malioioaely  assaiilted  /• 
M.  and  cut  him  with  a  knife, 

I  with 
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with  intent  to  do  bim  grievous 
bodily  harm,  concluding  contra 
foTTnaifn  statuti,  was  bad ;  the 
means  used  to  manifest  the  de- 
sign to  commit  a  felony  not  being 
set  out  with  sufficient  particu- 
larity.   Reg.  V.  Magee.     Page  14 

Held  also,  that  the  conviction 
could  not  stand  for  an  assault,  as 
the  act  [Art.  17J  did  not  apply 
where  the  indictment  was  defec- 
tive, but  where  the  evidence 
proved  an  assault  under  circum- 
stances not  amounting  to  a  fel- 
ony, ibid. 

If  the  indictment  does  not 
charge  a  felony,  including  an 
assault,  the  prisoner  cannot  be 
convicted  of  an  assault  under 
Art.  17.  ibid. 

INFERIOR  COURT. 

See  Mandamus.     Prohibition. 

INFORMATION. 

See  Revenue  Offioer. 

INQUEST  OF  OFFICE. 

See  License. 

The  Crown,  by  letters  patent  under 
the  great  seal,  granted  to  the 
defendant  the  right  to  occupy 
land  for  twenty -one  years,  unless 
the  same  should  be  sooner  re- 
quired by  the  Crown,  on  notice  of 
which,  the  grant  was  to  cease  and 
be  void:  Held,  on  an  information 
for  intrusion,  after  notice  and 
refusal  to  give  up  possession,  that 
as  the  removal  of  the  defendant 
was  not  founded  on  any  breach 
of  condition,  or  forfeiture,  no 
inquest  of  office  was  necessary  to 
terminate  his  right.  Reg.  v. 
Heb&rt.  427 


Senible,  that  a  notice  that  the 
Government  required  the  land, 
signed  by  the  Surveyor  General 
of  Crown  lands  in  his  official 
character,  was  sufficient,  without 
proof  of  any  previous  authority 
from  the  Crown  to  give  the 
notice.  Reg.  v.  Hebert.   Page  427 

The  Crown,  by  subsequently 
laying  out  the  land  into  lots  and 
granting  it,  recognises  the 
authority  of  the  Surveyor  Gen- 
eral to  give  the  notice.        ibid. 

INQUIRY,  WRIT  OF 

On  the  execution  of  a  writ  of  in- 
quiry, the  jury  gave  a  verdict  for 
the  defendant.  The  Court  set 
aside  the  inquisition.  Doe  v. 
Dobaon.  456 

INSOLVENT  DEBTORS. 

See  Judgment  as  in  case  of  Non- 
suit, 2. 

1.  Where  a  person  who  has  as- 
signed his  property  to  trustees 
for  the  benefit  of  his  creditors, 
applies  for  discharge  under  the 
insolvent  debtors'  act,  a  copy  of 
the  trust  deed  must  be  brought 
before  the  Court.  McFarlane  v. 
Gordon.  162 

Costs  will  not  be  given  on 
refusing  the  first  application  of 
an  insolvent  debtor  except  in  an 
extreme  case :  but  the  rule  is 
otherwise  on  a  second  applica- 
tion, where  the  objections  made 
to  the  former  one  are  not  fully 
answered.  ibid. 

2.  Where  a  confined  debtor  pos- 
seesed  of  property, has  not  offered 
to  assign  it  to  the  plaintiffs  at 
whose  suit  he  is  in  custody,  in  the 
manner  directed  by  the  act  18 
Vict,  c,  81,  he  must  shew  clearly 

that 
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tliat  such  deviation  has  not  been 
made  with  any  unfair  object, 
before  he  can  claim  the  assist- 
ance of  this  Court.  Charlotte 
Co.  Bank  v.  WiUiama.  Page  183 
An  assif^nment  of  property  by 
a  confined  debtor  to  a  third 
party,  without  notice  to  the  exe- 
cution creditor,  in  trust  for  the 
benefit  of  such  of  his  creditors  as 
Fhall  execute  the  trust  deed 
within  two  months  from  its  date 
and  release  him,  is  an  undue 
preference  within  the  meaning  of 
the  act.  ibul. 

8.  Where  an  insolvent  debtor  had 
conveyed  his  property  to  trustees 
for  the  benefit  of  such  of  his  cred- 
itors as  should  execute  the  deed 
within  two  months  and  release 
him,  the  Court  refused   to  dis- 
charge him  out  of  custody — no 
satisfactory  account  being  given  ' 
of  the  amount  of  property  re- 1 
ceived  by  the  trustees.     McFar- ' 
lane  v.  Cordon.  201 ' 

Where  an  application  to  dis- 
charge an  insolvent  debtor  was 
refused  with  costs,  the  Court 
refused  to  make  the  payment  of 
the  costs  a  condition  precedent 
to  another  application.         ibid. 

4.  An  assignment  by  an  insolvent 
confined  debtor  in  trust  for  the 
benefit  of  such  of  his  creditors  as 
should  execute  the  deed  within  a 
limited  time,  and  release  him 
from  his  debts,  is  prima  facie 
an  objection  to  his  being  dis- 
charged under  the  tenth  section 
of  the  act  18  Vict.  c.  81 ;  but 
where  a  debtor  had  no  means  of 
paying  his  debts,  nor  any  inter- 
est in  the  property  assigned,  and 
had  been  a  prisoner  twenty 
months,  the  Court  discharged 
him.  Charlotte  Co.  Bank  v. 
WiUiams.  268 


INTEREST. 

See  Plbadino,  2.     Witness, 
2,  8,  4,  5. 

IRREGULAEITY. 

See  Affidavit  to  Hold  to  Bail. 
Bail,  1.  Costs,  1.  Execution, 
1,  2.  Judgment  by  Default. 
Precipe. 

JUDGE'S  FEES. 

The  fee  of  six  shillings  and  eight 
pence  allowed  to  the  Judge  on  a 
trial  under  the  ordinance  of  fees, 
is  payable  when  the  cause  is 
entered  for  trial,  and  is  not 
liable  to  be  refunded  if  the  suit 
is  afterwards  settled  by  the  par- 
ties.    Doe  V.  Christopher. 

Page  420 

JUDGMENT. 

See  Attorney,   2.   Foreign  Judg- 
ment.    Memorial. 

JUDGMENT  BY  DEFAULT. 

1.  In  a  summary  action  on  a 
promissory  note,  the  defendant 
pleaded  as  to  part,  that  the 
plaintiff  had  sustained  damage 
by  the  non  performance  of  the 
promises  to  the  amount  of  £7 
9«.,  which  he  confessed  and  was 
ready  to  pay ;  and  as  to  the  resi- 
due non  assumpsit.  The  plain- 
tiff  treated  the  plea  as  a  nullity, 
and  signed  judgment:  Held,  that 
the  judgment  was  regular,  it  not 
being  shewn  that  the  plea  was 
filed  in  time.  S  tyre  v.  Smith,  164 
Quare,  Whether  such  a  plea 
was  good  in  a  summary  action  ? 
But  if  pleaded  in  time,  it  should 
not  have  been  treated  as  a 
nullity.  tfcuf* 
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Semhle,  That  being  accom- 
panied by  a  notice  of  set-off,  the 
plaintiff  could  not  have  signed 
judgment  for  the  sum  confessed. 

Page  164 

2.  lu  Hilary  term  an  interlocutory 
judgment  was  set  aside  on  pay- 
ment of  costs,  and  on  terms  of 
the  defendant  paying  £7  9«.  into 
Court  within  ten  days  after  tax- 
ing costs,  and  if  defendant  would 
not  accede  to  these  terms,  the 
motion  to  be  dismissed  without 
costs.  The  rule  entered  by  the 
clerk  of  the  Court  and  served  on 
the  defendant  was  unconditional, 
^'that  the  motion  be  dismissed 
without  costs."  The  defendant 
afterwards  paid  part  of  the 
amount,  and  agreed  to  pay  the 
plaintiff  the  balance  in  two 
months.  The  defendant  after- 
wards discovered  that  the  rule 
had  been  improperly  entered, 
and  in  Trinity  term  applied  to 
pet  aside  the  judgment.  The 
Court  considering  that  the  de- 
fendant's attorney  might  have 
ascertained  the  decision  of  the 
Court,  refused  the  application. 
Say  re  v.  Smith  863 

8.  Judgment  by  default  for  want  of 
a  plea  cannot  be  signed  after  the 
plea  is  filed  and  a  copy  delivered 
to  the  plaintiff's  attorney,  though 
the  filing  and  delivery  were  after 
the  time  for  pleading  had  ex- 
pired.    Oulton  V.  Palmer,       364 

If  two  pleas  are  pleaded,  and  a 
notice  of  other  matters  of  defence 
given  under  the  act  18  Vict  c.  32, 
the  plaintiff  is  not  justified  in 
treating  them  as  a  nullity;  bat 
should  apply  to  a  judge  to  set 
them  aside.  ibid. 

The  actual  signature  of  coun- 


sel is  not  necessary  to  the  copy 
of  plea  delivered.  Page  364 

JUDGMENT  AS   IN    CASE    OF 
A  NONSUIT. 

1.  It  is  no  answer  to  a  motion  for 
judgment  as  in  case  of  a  non- 
suit, that  the  plaintiff  instructed 
his  attorney  to  send  him  sub- 
poenas for  his  witnesses,  after  the 
opening  of  the  Court  at  which 
the  cause  was  entered  for  trial, 
and  that  in  consequence  of  not 
receiving  the  subpoenas,  he  was 
unable  to  get  the  necessary  wit- 
nesses.    Curran  v.  Gibnour.    87 

If  a  sufiicient  excuse  is  offered, 
it  is  admissable  in  a  qui  tarn 
action  as  well  as  in  any  other ; 
but  in  judging  of  the  excuse,  the 
Court  will  not  altogether  lose 
sight  of  the  nature  of  the  ac- 
tion, ibid, 

2.  It  is  a  sufficient  excuse  for  not 
proceeding  to  trial,  that  the  de- 
fendant has  since  the  commence- 
ment of  the  action  taken  the 
benefit  of  the  insolvent  debtors' 
act ;  and  in  such  case,  a  motion 
for  judgment  as  in  case  of  a 
nonsuit  will  be  dismissed  with 
costs,  unless  the  defendant  con- 
sents to  a  stet  processus,  Ketchum 
V.  Murray.  94 

8.  The  affidavit  to  found  a  motion 
for  judgment  as  in  case  of  a  non- 
suit, for  not  proceeding  to  trial 
according  to  the  practice  of  the 
Court,  must  state  where  the  venue 
is  laid.     Doe  v.  Wry,  811 

4.  Notice  of  trial  was  given  for  the 
circuit  in  1850,  and  counter- 
manded in  consequence  of  dis- 
covering that  a  material  witness 
was  in  England ;  notice  of  trial 
was  again  given  for  the  circuit  in 
1861,  but  the  cause  was  not  tried, 
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JURY. 


JUSTICE  OF  THE  PEACE. 


a  commission  which  had  issued 
to  examine  the  witness  in  Eng- 
land not  having  been  returned. 
It  was  not  stated  that  the  com- 
mission had  issued  in  time  to  be 
returned  before  the  circuit.  Held, 
that  the  defendant  was  entitled 
to  judgment  as  in  case  of  a  non- 
suit. Ritchie  v.  Porter.  Page  360 

6.  It  is  no  excuse  for  not  proceed- 
ing to  trial  according  to  notice, 
that  the  plaintiff's  attorney  was 
so  much  engaged  in  the  House  of 
Assembly  as  to  be  unable  to  at- 
tend the  trial,  and  that  the  coun- 
sel spoken  to  on  the  previous  day 
to  try  the  cause,  was  occupied  in 
another  Court — it  not  appearing 
that  the  counsel  was  prevented 
attending  by  any  unforeseen 
cause  or  that  no  other  sufficient 
counsel,  could  be  procured.  Esta- 
brooks  V.  Tapley.  454 

6.  A  venire  to  summon  12  jurors 
to  try  a  cause  is  correct,  but  as 
the  number  stated  is  not  for  the 
officer's  guide  in  summoning,  he 
should  summon  24.  If  he  only 
summon  12,  and  for  that  reason 
the  cause  is  not  tried,  the  plain- 
tiff is  not  liable  for  costs  of  the 
day  or  to  judgment  as  in  case  of 
a  nonsuit.  Hazen  v.  Bryson.  580 

JURAT. 
See  Affidavit,  1. 

JURISDICTION. 

See  ExoHEQUBR.  Forbign  Judg- 
ment. Fbedericton,  City  of. 
Justice  of  the  Peaoe,   4.     Re- 

PLEVIN,  8. 

JURY. 

1.  A  person  named  in  the  act  of 
incorporation  and  in  the  list  of 


subscribers,  who  never  author- 
ised his  name  to  be  used  or  held 
any  shares  in  the  company, 
ceases  to  be  a  member  thereof 
after  the  first  meeting  to  organ- 
ise the  company,  and  is  therefore 
not  disqualified  as  a  juror,  in  an 
action  brought  by  them.  Port- 
land  Ferry  Company  v.  Pratt. 

Page  17 
2.  A  venire  to  summon  12  jurors  to 
try  a  cause  is  correct,  but  as  the 
number  stated  is  not  for  the  offi- 
cer's guide  in  summoning,  he 
should  summon  24.  Hazen  v. 
Bryson.  580 

Qiuere  whether  80  jurors  ought 
not  to  be  summoned  under  the 
act  18  Vic.  c.  48.  ibid. 

JUSTICE  OP  THE  PEACE. 
See  Revenue  Officer.  Replevin,  8. 

1.  The  Court  is  very  reluctant  to 
disturb  a  Justice's  judgment  on 
a  strict  rule  of  law,  where  the 
substantial  justice  of  the  case  is 
in  favor  of  the  verdict.  Jordan 
V.  Coates.  107 

2.  A  Justice  of  the  Peace  is  not 
liable  to  an  action  of  trespass  for 
issuing  a  second  execution  for  a 
balance  due  upon  a  judgment 
recovered  under  the  act  4  Wm.  4, 
c.  45,  before  the  first  execution  is 
returned — the  matter  being  with- 
in the  Justice's  jarisdiction. 
Stewart  v.  Hazen.  264 

Such  an  execution  may  be 
irregular,  but  is  not  void.  ibid. 
8.  A  Justice  of  the  Peace  to  whom 
money  is  paid  on  a  judgment  re- 
covered before  him,  is  bound  to 
pay  it  over  to  the  plaintiff  in  the 
suit,  and  if  he  does  so  and  the 
judgment  is  afterwards  reversed 
on  appeal,  he  is  not  liable  to  re- 
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pay  the  defendant,  tbough  he 
promised  to  retain  the  money  till 
the  appeal  was  decided.  Wilson 
V.  Boyd.  Page  537 

Quere,  whether  a  Justice  is 
entitled  to  a  notice  of  action  for 
money  had  and  received  in  such 
a  case.  Wilson  v.  Boyd,  537 
4.  A  Justice  of  the  Peace  has  no 
jurisdiction  to  try  an  action  of 
trespass  to  land  under  the  act 
4  Wm,  4,  c.  45,  where  the  defend- 
ant claims  an  interest  in,  or  a 
right  to  the  use  of  the  land ;  as 
where  the  question  was  whether 
there  was  a  public  highway  over 
the  land.     Sloan  v.  Davis,     593 

JUSTIFICATION. 
See  Trespass,  6. 

LANDLORD  AND  TENANT. 

See  Disclaimer.    Fire.    Fixtures. 

1.  The  defendant  went  into  posses- 
sion of  property  under  an  agree- 
ment with  A.,  for  three  years ; 
before  the  expiration  of  the  term 
A.  conveyed  the  property  in  fee 
to  the  plaintiff,  and  told  the  de- 
fendant that  the  last  quarter's 
rent  must  be  paid  to  the  plain- 
tiff: the  defendant  paid  the  rent 
accordingly,  and  remained  in 
possession  after  the  expiration 
of  the  term,  but  refused  to  recog- 
nise the  plaintiff  as  landlord : 
Held,  in  an  action  for  use  and 
occupation,  that  the  plaintiff  had 
made  out  a  prima  facie  case,  and 
was  improperly  nonsuited,  though 
the  defendant  had  no  notice  of 
the  conveyance,  and  though  A, 
admitted  he  had  no  title  to  the 
land,  and  went  there  by  permis- 
sion  of  P.,  who  was  the  owner. 
Connell  y.  Hammond.  120 


Held  also,  that  such  evidence 
of  title  in  P.  should  not  have 
been  received.  Page  120 

2.  An  application  to  review  pro- 
ceedings under  the  landlord  and 
tenant  act  13  Vict  c.  53,  should 
be  made  at  the  first  term  after 
the  trial,  unless  some  reason  is 
shewn  for  the  delay.  Ex  parte 
Cole.  539 

A  tenant  under  a  written  lease 
for  a  year,  agreed  verbally  to  give 
up  possession  on  a  week's  notice 
if  the  landlord  could  sell  the 
property :  he  remained  in  pos- 
session after  the  termination  of 
the  lease,  and  the  landlord  gave 
him  notice  to  quit  at  the  term- 
ination of  the  third  quarter  in 
the  second  year.  Semble.  That 
the  verbal  agreement  formed 
part  of  the  term  under  which  he 
remained  in  possession,  and  that 
the  tenancy  was  properly  deter- 
mined by  the  notice.  Ex  parte 
Cole.  539 

3.  A  person  working  a  farm  on  the 
shares,  and  occupying  part  of 
the  house  jointly  with  the  owner 
of  the  farm,  has  not  such  a  ten- 
ancy as  to  prevent  the  owner 
from  maintaining  trespass  to  the 
land.     West  v.  Atherton.        65ft 

LEASE. 

See  Grown  Grant,  3.    Landlord 
AND  Tenant. 

LEGACY. 

If  a  legacy  is  bequeathed  to  a  mar- 
ried woman,  who  dies  before  any 
act  done  by  her  husband  to  re* 
duce  it  into  possession ,  he  can 
only  maintain  an  action  for  it  as 
the  representative  of  his  wife» 

though 
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LIES. 


LIMIT  BOND. 


though   he  may  be  beneficially  | 
entitled  to  it.     Collins  v.  Cahir,  \ 

Page  108 

LICENCE. 

See  Btb-Law.     Crown  Grant,  8. 
Timber  Licence. 

A  license  from  the  Crown  to  dig 
mineralB  in  granted  land  where 
the  mines  are  excepted  out  of 
the  grant,  will  not  justify  an  in- 
jury to  the  surface  soil.  Gesner 
V.  Cairns.  695 

Quere  whether  such  a  license, 
though  liable  to  forfeiture  for  non- 
performance of  the  conditions,  is 
actually  forfeited  without  inquest 
of  oflSce.  ibid. 

A  parol  license  from  the  owner 
of  land  in  which  the  mines  are 
excepted,  to  the  grantee  of  the 
mines  to  enter  and  dig  them, 
vests  no  estate  in  the  licensee, 
and  is  revoked  by  a  conveyance 
of  the  land  to  a  third  person. 
Gesner  v.  Cairns.  595 

Such  a  license  is  no  breach  of 
the  implied  warranty  in  a  deed 
of  bargain  and  sale,  and  the 
grantor  is  a  competent  witness 
for  the  plaintiff  claiming  under 
the  grantee,  in  an  action  of 
trespass  brought  against  the 
licensee.  ibid. 

A  parol  assignment  of  such 
a  license,  (though  unrevoked) 
gives  no  right  of  entry  to  the 
assignee.  ibid. 

LIEN. 

See  Trover,  1. 

The  legal  obligation  of  a  pond- 
keeper  is  the  same  as  that  of  a 
warehouse  keeper;  and  in  the 
absence  of  an  agreement  or  gen- 
eral usage  of  trade  establishing 


a  general  lien,  he  has  only  a 
special  lien  on  timber  in  his 
possession,  for  his  reasonable 
charges  for  the  care  of  it.  Jack 
v.  Eagles.  Page  95 

LIFE  ESTATE. 

A  testator,  after  bequeathing  to 
his  wife  all  his  personal  property, 
gave  to  her  all  the  rents  and 
profits  that  should  be  derived 
from  the  lands  at  G.  or  else- 
where, that  he  should  be  pos- 
sessed of  at  the  time  of  his  death. 
He  then  gave  to  his  brother  J. 
all  the  lands  that  should  belong 
to  him  at  his  death,  situated  at 
G.  or  elsewhere,  and  in  the  event 
of  surviving  his  brother  J,  he 
gave  all  the  lands  that  should 
belong  to  him  to  his  nieces : 
Held,  that  the  words  of  the  de- 
vise gave  J.,  only  an  estate  for 
life,  and  that  no  intention  could 
be  gathered  from  the  will  to  ex- 
tend it  to  an  estate  in  fee.  Doe 
V.  Green.  814 

Testator  being  seized  in  fee  of 
the  land  after  mentioned,  de- 
vised (before  the  Act  1  Vict.  c.  9) 
as  follows:  "I  give  and  bequeath 
to  my  wife  the  income  of  ail  my 
real  estate  during  her  life,  and 
after  her  decease  I  give  and  be- 
queath to  my  son  Benjamin  F., 
my  son  James  G.,  and  my  son 
Isaac  P.  my  two  lots  of  land  and 
the  buildings  thereon  in  Dock 
Street,  to  be  equally  divided  be- 
tween them:"  Held,  that  the 
sons  only  took  life  estates  in  the 
two  lots  after  the  death  of  the 
wife.     Doe  v.  Stanton.  632 

LIMIT  BOND. 

See  Escape,  8. 

The  payment  of  the  sherifF's  fee, 

allowed 
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allowed  by  the  act  6  Wm.  4,  c.  41 
(13  Vict.  c.  81)  should  be  made 
by  the  defendant,  if  required,  at 
the  time  the  bond  is  executed ; 
and  the  sheriff  is  not  bound  to 
discharge  the  defendant  from  the 
gaol  and  give  him  the  benefit  of 
the  limits  without  such  fee  being 
paid.    CaldtvellY.  Wiiisloiv. 

Page  203 
2.  A  limit  bond  taken  under  the  | 
act  6  Wm.  4,  c.  41,  for  more  than  | 
double  the  sum  for  which  the  exe- 
cution issued,  is  valid ;  though  if  | 
the  penalty  was  unreasonable  the  | 
obligor  might  be  relieved  by  the , 
Court.     Farster  v.  Pine.         216  i 
It  is  no  defence  under  a  plea , 
of  non  eat  factum  in  an  action  on  j 
a  limit  bond,  that  it  is  brought  < 
in  a  different  Court  than  that  in 
which  the   original  action   was 
brought.  ibid. 

LIMITATIONS,    STATUTE   OF. 
See  Bills  and  Notes,  1.  Partition. 

1.  A.  being  seized  of  a  lot  of  land, 
died  intestate  in  the  year  1811, 
leaving  five  children.  B.,  his 
second  son,  took  possession  of 
the  land,  and  exercised  acts  of 
ownership  over  the  whole  of  it 
until  1824,  when  he  conveyed  it 
to  the  defendant,  who  afterwards 
occupied  it :  Held,  that  B.'s  pos- 
session was  not  limited  to  his 
undivided  share,  but  extended 
over  the  whole  lot,  and  that 
after  twenty  years  the  right  of 
the  heirs  of  A.* 8  eldest  son  was 
barred  by  the  statute  of  limita- 
tions.    Doe  V.  Allen.  191 

2.  The  plaintiff's  father  conveyed 
him  a  farm,on  an  agreement  that 
fifty  acres  of  it  should  go  to  pav 
a  debt  of  the  father.    The  debt 


not  having  been  paid,  the  fifty 
acres  were  sold  by  the  sheriff 
with  the  plaintiff's  consent  in 
1824,  and  purchased  by  C,  who 
had  the  boundaries  marked  with 
the  plaintiff's  assistance.  G. 
several  years  after  sold  to  the 
defendant,  who  held  up  to  the 
same  line  until  1851,  without 
objection  by  the  plaintiff :  Held, 
that  there  was  a  continuous  pos- 
session of  the  whole  fifty  acres 
for  upwards  of  twenty  years  in 
C.  and  the  defendant,  which  gave 
him  title  to  the  land.  Doe  v. 
Baxter.  Page  377 

LIVERY  OF  SEISIN. 
See  Deed,  2. 

MANDAMUS. 

A  mandamus  was  refused  to  com- 
pel the  Court  of  Common  Pleas 
to  award  costs  to  a  plaintiff  in  an 
action  on  a  bond  after  a  verdict 
in  his  favour — it  being  a  sum- 
mary action,  and  the  pleadings 
subsequent  to  the  declaration 
being  special  and  not  according 
to  the  summary  act  12  Vict.  c. 
40.     Ex  paHe  OriffitL  98 

QiLcere,  whether  the  jury  had 
power  to  try  such  an  issue  ? 

ibid. 
MANURE. 

See  Troveb,  2. 

MARKET. 
See  Bte-Law.     Gobporatiom,  2. 

MARRIED  WOMAN. 
See  Leoaot.    Pabtition. 

MASTER   AND    SERVANT. 

The  defendant  agreed  to  employ 
the  plaintiff  for  three  years  at 
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MONEY  HID  AND  RECErV^ED. 


an  annual  salary,  commencing 
on  the  1st  Airril,  1848,  but  dis- 
missed him  without  sufficient 
cause  before  the  end  of  the  sec- 
ond year :  Held,  that  the  plain- 
tiff had  an  immediate  right  of 
action  for  breach  of  the  agree- 
ment, in  which  he  was  entitled 
to  recover  damages  for  the  loss 
sustained  by  the  breach  of  the 
entire  contract,  and  was  not 
limited  to  the  sum  due  at  the 
time  of  his  dismissal.  Meade  v. 
Doherty.  Page  195 

MEMORIAL. 

A  registered  memorial  of  a  judg- 
ment against  the  vendor  is  evid- 
ence of  an  incumbrance  on  his 
land.  Scott  v.  Gamett.  624 
The  omission  of  the  deponent's 
addition  in  an  affidavit  of  the 
Clerk's  signature  to  a  memorial, 
does  not  make  it  a  nullity,   ibid. 

MERITS,  AFFIDAVIT  OF 
See  Demurrer.    Ejeotment,  1. 

MESNE   PROFITS. 

1.  As  a  general  rule,  the  plaintiff 
after  judgment  against  the  casual 
ejector,  is  entitled  to  recover  the 
costs  thereof  as  part  of  the  dam- 
ages in  an  action  of  trespass  for 
mesne  profits.    Doe  v.  Dobso^i, 

446 
If  the  action  of  ejectment  was 
unnecessary,  as  where  the  tenant 
had  previously  bona  fide  offered 
to  give  up  the  land,  that  may  be 
an  answer  to  the  plaintiff's  claim 
for  the  costs  of  the  ejectment. 

ibid. 

Qy/xre,  whether  an  action  for 

mesne  profits  can  be  maintained 

without  a  judgment  in  ejectment. 

ihid. 


2.  In  an  action  for  mesne  profits 
where  the  declaration  alleged 
that  the  plaintiff  was  obliged  to, 
and  did  necessarily  lay  out  and 
expend  a  large  sum  of  money  in 
recovering  the  possession  of  the 
land,  the  plaintiff  cannot  recover 
as  part  of  the  damages,  the  costs 
of  the  judgment  by  default  in  the 
ejectment,  on  the  mere  produc- 
tion of  the  taxed  bill  of  costs, 
without  proof  of  payment.  Doe 
V.  Cahill.  Page  650 

MILEAGE. 
See  Constable. 

MINES  AND  MINERALS, 

See  Crown  Grant,  1,  5.     Licence. 
Pleading,  1. 

MISNOMER. 
See  Replevin,  2. 

On  an  application  to  discharge  a  de- 
fendant, arrested  by  the  name  of 
John  Henry  Oviatt,  his  affidavit 
stated  that  his  "name  is  John 
Hilder  Oviatt :  *'  Held  insuffi- 
cient. An  affidavit  in  such  a 
case  should  be  as  certain  as  a 
plea  in  abatement  for  misnomer. 
Thompson  v.  Oviatt.  118 

MONEY  HAD  AND  RECEIVED. 

See  Justice  of  the  Pkaob,  8. 

A  notice  to  an  attorney  demanding 
payment  of  money  reoeived  by 
him  in  his  professional  capacity, 
signed  by  a  person  who  was  not 
shewn  to  have  had  any  authority 
to  make  the  demand,  and  served 
by  one  who  had  no  authority  to 
receive  the  money,  is  not  a  suffi- 
cient demand  to  support  an  ac- 
tion for  money  had  and  reoeived, 
thoagh  the  person  who  signed 

the 
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the  notice  was  afterwards  the 
attorney  in  the  suit.  Robinson 
V.  Palmer.  Page  223 

MORTGAGE. 

See  Estoppel,  2.    Usury,  2.    Wit- 
ness, 8. 

NAVIGABLE  RIVER. 
See  Wharf. 

NEGLIGENCE. 

iS>^6  EsoAPE,  1.  Fire.  Principal  and 

Agent. 

NEWSPAPER. 
See  Corporation,  1. 

NEW  TRIAL. 
See  Executor  De  Son  Tout. 

1.  A  variance  between  the  copy  of 
declaration  delivered  and  the 
Nisi  Prius  record  which  did  not 
appear  to  have  misled  the  de- 
fendant and  could  not  reasonably 
do  so,  is  not  a  ground  for  a  new 
trial,  if  discovered  it  might  be 
amended  on  motion.  Portland 
Ferry  Co,  v.  Pratt  17 

2.  To  support  an  application  for  a 
new  trial  in  consequence  of  the 
discovery  of  new  evidence,  the 
affidavits  of  the  witnesses  should 
be  produced ;  or  if  they  refuse  to 
make  affidavits,  the  applicant 
should  state  what  they  can  prove. 
Coy  V.  Gardiner.  91 

8.  A  consent  rule  was  entered  into 
by  mistake,  for  more  land  than 
the  defendant  claimed.  The  day 
before  the  Circuit  Court  he  ob- 
tained a  Judge's  order  to  amend 
the  consent  rule  by  confining  it 
to  the  land  in  dispute;  the  plain- 
tiff entered  the  cause  the  first 


for  trial,  and  a  verdict  was  given 
for  the  defendant :  Held,  that 
the  lateness  of  the  amendment 
was  no  ground  for  disturbing  the 
verdict,  and  that  if  it  was  likely 
to  prejudice  the  plaintiff  it  should 
have  been  urged  before  the  Judge. 
Doe  V.  Baxter.  Page  877 

4.  Where  a  rule  nisi  for  a  new  trial 
is  granted,  and  upon  argument 
the  Court  is  equally  divided  in 
opinion,  the  rule  nisi  falls  to  the 
ground  and  judgment  follows  on 
the  verdict.  Gavdin  v.  M*KiU 
ligan.  477 

5.  It  is  discretionary  with  the  Court 
on  granting  a  new  trial,to  require 
the  payment  of  costs ;  but  if  the 
verdict  was  contrary  to  law  or  to 
the  Judge's  charge,  it  is  usually 
granted  without  costs.  The  Bank 
of  B,N,A,  V.  Travis.  543 

6.  Where  evidence  has  been  im- 
properly received,  a  new  trial 
will  be  granted  unless  the  Court 
is  satisfied  that  the  jury  were 
not  influenced  by  the  evidence. 
iPMillan  v.  Fraser,  616 

NISI  PRIUS,  ORDER  OP. 

See  Arbitration,  4,  5,  6. 

There  must  be  a  motion  in  Court 
to  make  an  order  of  Nisi  Prius 
a  rule  of  Court.  Underwood  v. 
M*Henry.  94 

NISI  PRIUS  RECORD. 

See    General    Rules,     1.      New 

Trial,  1. 

NON  EST  FACTUM. 
See  Limit  Bond,  2. 

NONSUIT. 

See  SuMMABT  Action,  2. 

NOTICE. 
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NOTICE  OF  DEFENCE. 


NOTICE. 

See  Arbitration,  1.  Cobporatiom,  1. 
CobTs,  1,  2.  Crown  Ghant,  8. 
Justice  of  the  Pkacb,  3. 

NOTICE  OF  ACTION. 

1.  The  police  act  11  Vict.  c.  13,  «. 
28,  enacted  that  in  all  actions  to 
be  commenced  against  any  per- 
son for  any  thinp^  done  in 
purHuauce  of  the  act,  notice  in 
writing  of  such  action  should  be 
given  to  the  defendant  one 
month  before  the  commence- 
ment of  the  action  :  Held,  per 
Chipnfuin,  C.  J.,  Carter,  J.,  and 
Street,  J.,  in  an  action  brought 
for  breaking  open  a  house,  that 
the  defendants  (one  of  whom  was 
a  policeman,  and  the  other  act- 
ing in  his  aid  and  under  the 
orders  of  the  mayor)  were  en- 
titled to  notice — the  policeman, 
because  he  acted  in  the  bonu 
fide  belief  that  he  was  in  the 
legal  discharge  of  his  duty,  and 
the  other  defendant,  because  he 
acted  bona  fide  in  aid  of  the 
policeman  and  under  the  belief 
that  he  had  authority  to  do  the 
act  complained  of.  McNichol  v. 
Oray.  Page  78 

Held,  per  Parker,  J.,  that  the 
policeman  was  entitled  to  notice, 
but  that  the  other  defendant  was 
not,  because  it  did  not  appear 
that  he  was  acting  under  the 
bona  fide  belief  that  they  were 
carrying  out  the  provisions  of 
the  act.  ibid. 

2.  By  the  act  18  Vict  c.  80,  which 
authorises  the  appointment 
(among  others)  of  commissioners 
of  road8,no  action  is  to  be  brought 
against  any  person  for  anything 
done  in  pursuance  of  any  of  the 


provisions  of  that  act,  without  a 
month's  notice:  Held,  that  a 
commissioner  of  roads,  not  ap- 
pointed under  the  13  Vict.  c.  30, 
nor  any  act  thereby  repealed, 
but  acting  under  a  previous  act, 
was  not  entitled  to  notice. 
Baaterach  v.  Atkinson,  Page  439 

3.  The  action  of  replevin  is  not 
within  the  act  13  Vict.  c.  30, 
8.  15,  which  requires  a  montlfs 
notice  before  an  action  is  brought 
against  any  person  for  any  thin;^ 
done  in  pursuance  of  the  act. 
Sterhnq  v.  Jones.  522 

•4.  The  act  13  Vict.  c.  4  directs  the 
mode  of  laying  out  and  altering 
roads,  and  the  13  Vict.  c.  30 
authorises  (inter  alia,)  the  ap- 
pointment of  commissioners  of 
highways,  and  directs  that  no 
action  shall  be  brought  against 
any  person  for  anything  done 
under  any  of  the  provisions  of 
that  act,  without  a  month's  no- 
tice :  Held,  in  an  action  against  a 
Commissioner  of  highways,  for 
laying  out  a  road  through  the 
plaintiffs  land,  that  he  was  act- 
ing under  the  provisions  of  the 
Highway  Act,  13  Vict.  c.  4,)  and 
was  therefore  not  entitled  to 
notice  of  action.  West  v.  Ather- 
ton.  653 

NOTICE  OP  DEFENCE. 
See  Gbnkkal  Rules,  1. 

1.  A  special  plea  cannot  operate 
as  a  notice  under  the  act  18  Vict, 
c.  82.    Robinson  v.  Palmer.     228 

2.  Proof  of  the  matter  alleged  in  a 
notice  of  defence  under  the  act 
18  Vict.  c.  82,  will  not  entitle 
the  defendant  to  a  verdict,  nnless 
it  amounts  to  a  legal  defence. 
Whslpley  v.  Riley.  S76 

8. 


PARTITION. 


PLEADING. 
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8.  A  notice  given  under  the  act  18 
Vict.  c.  32,  may  be  set  aside  with 
costs,  if  the  matter  stated  is  no 
defence  to  the  action.  Dowling 
V.  Tritea.  Page  520 

4.  A  notice  of  defence  under  the 
act  13  Vict.  c.  32,  which  would 
have  been  bad  as  a  special  plea, 
will  be  set  aside  with  costs. 
Wihon  V.  Street.  629 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant,  2. 

NULLITY. 

See  Judgment  by  Default,    1,  3. 
Trespass,  3. 

OATH. 
See  Evidence,  8.  Revenue  Officer. 

ORDINANCE  OP  FEES. 
See  Judges'  Fees. 

PARTITION. 

A.  B.  and  C  owned  land  as  tenants 
in  common  :  A.  being  under  age, 
her  father  made  a  partition  with 
B.  and  C.  in  1810;  in  1814  A. 
married,  still  being  under  age,  | 
and  her  husband  occupied  the 
share  allotted  to  her  until  his 
death  in  1842:  and  six  years 
after,  she  objected  to  the  parti- 
tion, demanded  possession  of  B., 
and  brought  ejectment:  Held, 
that  the  partition  having  been 
fair,  she  was  bound  by  it  unless 
she  objected  within  a  reasonable 
time  after  her  coverture  ceased, 
and  that  under  the  circumstances 
six  years  was  not  a  reasonable 
time.    Doe  v.  Harris.  42 

Held  alsoy  that  a  purchaser  of 
part  of  C.'f  share  under  the  par- 

7  N.B.R. — 44 


tition,  was  a  competent  witness 
for  the  defendant.  Page  42 

Quaere^  whether  a  demand  of 
possession  upon  B.  without  any 
offer  by  il.  to  relinquish  any  part 
of  what  she  was  in  possession  of, 
was  a  sufficient  notice  of  her 
dissent  to  the  partition?       ibid. 

Quoere  also,  whether  A't  right 
was  barred  by  the  statute  of 
limitations  6  W.  4  c.  43,  she 
having  brought  her  action  with- 
in ten  years  after  her  coverture 
ceased,  and  within  40  years  after 
her  right  accrued,  though  not 
within  twenty  years  after  she 
became  of  age.  ibid. 

PARTNERS. 

See  Assumpsit,     1,.      Composition 

Deed,  1. 

PENALTIES. 

See  Bye  Law.     Fredebicton,  City 
OF.     Revenue  Act,  2. 

PLEA. 
See  Judgment  by  Default,  1,  8. 

• 

The  actual  signature  of  counsel  is 
not  necessary  to  the  copy  of  plea 
delivered.  Onlton  v.  Palmer.  864 

PLEADING. 

See  Notice   of  Defence.      Tres- 
pass, 6. 

1.  In  trespass  for  breaking  the 
plaintiff's  close,  subverting  the 
soil,  covering  the  surface  with 
dirt,  &c.,  and  digging  and  carry- 
ing away  coal;  the  defendant 
pleaded,  1st.  Not  guilty ;  2nd. 
That  the  Queen  being  seized  in 
fee  of  all  mines  of  gold,  silver, 
copper,  lead  and  coals,  in  the 
close,    with    the   appurtenanceM^ 

granted 
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granted  a  license  to  defendant 
to  make  use  of,  and  dispose  of 
the  produce  of  all  the  said  mines 
which  he  might  discover  and 
commence  the  working  of :  under 
which  grant  he  justified  the  acts 
complained  of,  as  necessary  to 
getting  the  coal — doing  no  more 
damage  to  the  close  than  was 
absolutely  necessary  to  the  effec- 
tual working  of  the  mine.  Repli- 
cation, traversing  the  Queen^s 
seisin  of  the  mines  with  the 
appurtenances,  modo  et  forma  :  i 
Held,  Ist.  that  by  the  term  ap-  ■. 
purtenanceSfCOuld  not  be  intended ! 
such  a  seisin  as  would  enable  the . 
Grown  to  grant  a  license  to  the ' 
defendant  to  use  the  mine  in  the 
manner  pleaded,  but  only  such 
rights  as  were  necessarily  incident 
to  the  seisin  of  the  mines ;  but 
the  Queen  being  seized  of  the 
mines,  the  finding  on  this  issue 
must  be  for  the  defendant.  But, 
2nd,  that  as  the  plea  confessed 
the  acts  complained  of,  and  con- 
tained no  legal  justification,  the 
plaintiff  was  entitled  to  judg- 
ment on  the  whole  record,  non 
obstante  veredicto.  M'Mahon  v. 
Berton.  Page  821 

Held  also,  that  evidence  of  the 
injurious  effect  of  mining  coal  on 
other  lands  in  the  neighbourhood 
of  the  plaintiff's,  was  properly 
received.  ibid. 

2.  B.  agreed  in  1886,  to  survey  at 
the  landings  and  take  delivery  of 
all  the  spruce  and  pine  logs  the 
plaintiff  might  cut  and  haul  to 
the  landings  at  Taxis  river,  and 
pay  him  a  certain  sum  per  thou- 
sand for  all  the  merchantable 
logs,  as  soon  as  he  had  driven 
them  past  the  mouth  of  Clear- 
water brook  (a  tributary  of  Taxii 


river).  After  some  of  the  logs 
had  been  driven,  B.  made  an 
examination  of  the  remainder 
then  lying  in  the  river,  sawed 
some  of  them  into  deals,  and 
made  an  estimate  therefrom 
of  the  contents  of  the  whole, 
taking  the  statements  of  the 
parties  who  cut  them  as  to  the 
quantity,  without  making  any 
measurement.  A  partial  settle- 
ment was  made,  upon  which 
the  plaintiff  brought  an  action 
against  B.  on  the  agreement, 
and  in  1888,  while  the  suit  waa 
pending  and  while  a  quantity  of 
the  logs  still  remained  undriven, 
the  defendants  agreed  in  con- 
sideration of  the  plaintiff's  dis- 
continuing the  suit,  **  to  pay 
''  him  the  balance  that  might  be 
"  due  him  from  B.  on  account  of 
"  logs  to  be  furnished  by  him  to 
'*  B.  as  per  agreement  and  settle- 
'*  ment,  when  the  whole  of  the 
'*  spruce  and  pine  logs  then  re- 
''  maining  in  Hovey  brook  and 
"  Taxis  river  were  driven  down 
"past  the  mouth  of  Clearwater 
"  brook."  The  plaintiff  did  not 
drive  all  the  logs,  but  in  a  settle- 
ment between  him  and  B.  in 
1848,  in  which  the  former  esti- 
mate of  the  quantity  of  logs  were 
taken,  B,  made  a  deduction  from 
the  plaintiff's  account  of  about 
20  M.  feet  of  logs,  a  supposed 
quantity  still  lying  in  Taxis  river, 
and  struck  a  balance  in  favour 
of  the  plaintiff  of  £S16,  ineluding 
£48  interest;  this  balanoe  was 
demanded  from  the  defendants. 
In  an  action  on  the  second  agree- 
ment the  declaration  averred 
{inter  aJia)  that  on  the  Ist  July^ 
1889,  the  spmoe  and  pine  logs, 
which  at  the  time  of  the  agree- 

ment 
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ment  were  remaining  on  Hovey 
brook  and  Taxis  river,  were 
driven  d^wn  past  the  mouth  of 
Clearwater  brook,  agreeably  to 
the  spirit  and  effect,  true  intent 
and  meaning  of  the  agreement; 
and  that  afterward  by  an 
account  stated  between  the 
plaintiff  and  B.  there  was  a 
balance  of  £815  due  from  B,  to 
the  plaintiff  on  account  of  the 
logs,  of  which  the  defendants 
afterwards  had  notice:  Held.  1. 
That  as  the  settlement;  referred 
to  was  a  future  one,  the  agree- 
ment between  the  plaintiff  and 
JB.  should  have  been  set  out  in 
the  declaration,  in  order  to  shew 
that  a  settlement  was  subse- 
quently made  between  them, 
and  that  it  was  such  as  to  be 
binding  on  the  defendants  ac- 
cording to  the  agreement  with 
the  plaintiff;  or  if  the  defen- 
dants were  liable  without  such 
settlement,  to  shew  how  they 
became  liable.  2.  That  the 
driving  the  whole  of  the  logH 
past  Clearivater  hvook  was  a  con- 
dition precedent  to  the  plaintiff'n 
right  to  recover,  performance  of 
which  should  have  been  proved, 
or  a  sufficient  excuse  shewn  for 
the  nonperformance.  8.  That 
the  averment  of  driving  the  logs 
according  to  the  spirit  and  effect 
&c.  of  the  agreement,  was  an 
averment  of  performance.  4. 
That  as  the  plaintiff  and  B,  bad 
deviated  from  the  mode  agreed 
upon  for  ascertaining  the  quan- 
tity of  logs,  the  defendants  would 
not  be  bound  by  the  settlement 
unless  they  had  notice  of  the 
deviation  before  they  entered 
into  the  agreement,  or  subse- 
qnently  asBented  to  it.    6.  That 


admitting  the  quantity  of  logs  to 
have  been  properly  ascertained, 
the  defendants  could  not  be  liable 
for  interest  until  default  made  in 
paying  the  principal ;  and  they 
were  not  liable  for  the  principal 
because  the  correct  balance  was 
never  demanded.  Sutherland  v. 
Oilmour.  Page  481 

Application  of  the  maxim  de 
mininiis  non  curat  lex,  ibid. 

In  nn  action  for  not  delivering 
deals  according  to  contract,  the 
declaration  stated  that  the  de- 
fendant was  in  the  possession  or 
occupation  of  a  sawmill  at  W. 
and  engaged  in  the  manufacture 
of  lumber  at  such  mill,  and  had 
agreed  to  deliver  the  plaintiff  a 
quantity  of  deals  as  they  came 
from  the  mill,  and  that  if  any 
accident  happened  to  the  said 
mill  so  that  the  deals  could  not 
be  cut  the  contract  was  to  be 
void:  averment  that  no  accident 
happened  to  the  said  mill.  The 
contract  did  not  specify  any 
particular  mill,  and  the  only 
mill  in  the  defendant's  posses- 
sion was  injured  and  prevented 
from  sawing.  Held,  That  the 
averment  was  material,  and  that 
the  plaintiff  could  not  shew  that 
another  mill,  not  in  the  defen- 
dant's possession,  was  the  one 
intended  by  the  contract.  HoU 
dernesi  v.  Welling.  572 

Held  also,  that  if  the  declara- 
tion was  amendable  as  to  the 
description  of  the  mill,  the 
amendment  could  only  be  made 
at  the  trial.  ibid. 

PLENE  ADMINISTRAVIT. 

See  Executor  Db  Son  Tobt. 

POLICEMAN 
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POLICEMAN. 

See  Notice  of  Action,  1.   Bbvbnue 

Officer. 

PONDKEEPER. 

The  legal  obligation  of  a  pond- 
keeper  is  the  same  as  that  of  a 
warehouse  keeper;  and  in  the 
absence  of  an  agreement  or 
general  usage  of  trade  establish- 
ing a  geneial  lien,  he  has  only 
a  special  lien  on  timber  in  his 
possession,  for  his  reasonable 
charges  for  the  care  of  it. 
Jack  y.  Eagles.  Page  95 

POUNDAGE. 
See  Sheriff,  2. 

PRAECIPE. 

Quare,  Whether  proceedings  will 
be  set  aside  for  want  of  a  praecipe. 
Entering  an  appearance  is  a 
waiver  of  the  objection.  Kerlin 
V.  Baillie.  115 

PRESUMPTION. 

See  Corporation,  1.    Evidence,  2, 

8,  10. 

PRINCIPAL  AND  AGENT. 

The  defendant  being  the  owner  of 
a  steamboat  of  which  the  plaintiff 
was  master,  sent  him  to  the  Bend 
to  tow  a  ship  to  Saint  John — the 
ship  in  launching  lost  her  rud- 
der, and  was  towed  in  that  state 
to  Saint  John^  and  while  going 
into  the  harbour  in  the  night 
came  in  collision  with  and  sunk 
a  schooner,  the  owner  of  which 
recoyered  damages  against  the 
plaintiff  for  negligence.  In  an 
action  by  the  plaintiff  against 
the   defendant   for   indemnityi 


the  declaration  alleged,  and  it 
was  proved,  that  towing  vessels 
was  a  dangerous  business, 
and  that  the  danger  was 
much  increased  by  the  loss 
of  the  rudder  :  it  was  also  proved 
that  the  plaintiff  might  have  re- 
placed the  rudder,  and  need  not 
have  entered  the  harbour  in  the 
night :  Held,  {Street,  J.  dissen- 
tiente)  that  the  plaintiff  must  be 
presumed  to  have  known  that  he 
was  doing  an  unlawful  act,  and 
therefore  there  was  no  implied 
contract  by  the  defendant  to  in- 
demnify him  against  loss ;  and 
per  Parker,  J.,  even  if  there  had 
been  an  express  contract  to  in- 
demnity against  such  risks,  it 
would  be  void  as  being  contrary 
to  public  policy  ;  and  per  Wilmot, 
J.,  that  the  plaintiff  was  estop- 
ped by  the  judgment  recovered 
against  him  by  the  owner  of  the 
schooner,  from  disproving  his 
own  negligence.  Leavitt  v.  Parki, 

Page  282 

Held  also,  that  the  plaintiff's 
conduct  being  unlawful,  no  sub- 
sequent ratification  of  his  acts  by 
the  defendant  would  make  him 
liable.  ibid. 

Held,  per  Street,  J.,  that  to 
destroy  the  implied  liability  of  a 
principal  to  indemnify,  the  acts 
of  the  agent  must  be  clearly 
illegal,  to  his  knowledge,  and 
that  towing  the  ship  under  the 
circumstances  was  not  so ;  and 
therefore  if  the  principal  either 
authorized  or  approyed  of  the 
agent's  acts  he  was  liable  to 
indemnify  him.  ibid. 

Semble,  That  if  the  action  was 
maintainable,  the  plaintiff  would 
have  been  entitled  to  reooyer  the 
amount  of  damages  and  eoats  in 

the 
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the  judgment  against  him,  though 
he  had  not  actually  paid  the 
costs,  having  given  his  note 
therefore  on  being  discharged 
from  custody ;  but  that  he  would 
not  have  been  entitled  to  dam- 
ages for  his  imprisonment,  if  he 
had  the  means  of  paying. 

Page  282 

PROHIBITION. 

The  Supreme  Court  will  grant  a 
Prohibition  to  restrain  the  Court 
of  Common  Pleas  from  proceed- 
ing in  an  action  brought  against 
the  clerk  of  the  Circuits,  to  re- 
cover money  paid  to  him  as  a 
fine  imposed  on  the  plaintiff  by 
a  Judge  at  Nisi  Prius,  for  a 
contempt  committed  in  the  Nisi 
Prius  Court.  Ex  parte  Allen,  424t 

PROMISSORY  NOTES. 
See  Bills  and  Notks. 

PROMOTIONS,  &c..  Page  115. 

QUIET  ENJOYMENT. 
See  Covenant. 

RATIFICATION. 

See  Crown  Grant,  8.'    Principal 
AND  Agent 

REASONABLE  CAUSE. 
See  Revenue  Officer. 

REASONABLE  TIME. 
See  Partition. 

REBUTTING  EVIDENCE. 
See  EviDBNOS,  4,  9. 


RECORD. 

See  Highway,  2. 

REGISTRY. 

See  Deed.    Memorial. 

BENDER. 
See  Eboape,  8. 

REPLEVIN. 

See  Costs,  6.   Notice  of  Action,  8. 

1.  The  plaintiff  being  the  licensee 
of  Crown  land,  agreed  to  allow 
A.  to  cut  logs  thereon  to  be 
manufactured  into  deals,  and  to 
furnish  him  supplies  to  carry  on 
his  lumbering,  which  were  to  be 
paid  for  in  deals  of  a  specified 
quality,  delivered  to  the  plaintiff 
at  Richibiicto:  Held,  {Street^  J., 
diasentiente),  that  no  property  in 
the  deals  when  cut,  vested  in  A. 
until  it  was  ascertained  what 
portion  of  them  came  within  the 
description  the  plaintiff  was  to 
retain,  and  therefore  that  the 
plaintiff  might  replevy  the  whole 
of  the  deals  from  the  defendant, 
to  whom  /I.  had  delivered  them 
before  they  arrived  at  Richibucto. 
Held  also,  that  the  defendant 
having  mixed  with  these  deals 
others  belonging  to  himself, 
which  he  refused  to  point  out 
and  which  could  not  otherwise 
be  distinguished,  did  not  deprive 
the  plaintiff  of  his  right  to  re- 
plevy. Des  Briaay  v.  Mooney, 

Page  68 
Held,  per  Street^  J.,  that  under 
the  agreement,  the  property  in 
the  lumber  was  in  A.  until  deliv- 
ered to  the  plaintiff,  and  that  the 
Judge  ought  so  to  have  directed 

the 
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the  jury;  and  that  the  plaintiff 
was  not  entitled  under  the  cir- 
cumstances to  replevy  the  lum- 
ber from  the  defendant.   Page  53 

2.  If  a  defendant  in  replevin  claims 
property  in  part  of  the  goods  re- 
plevied, and  the  property  is  found 
in  him  on  an  inquisition  under  a 
writ  de  proprietate  probanda y  this 
constitutes  a  breach  of  the  reple- 
vin bond,  and  entitles  the 
defendant  to  an  assignment  of  it, 
in  order  to  recover  the  costs  of 
the  proceeding.  Berry  v.  Mit- 
chell. Page  880 

Qiuere,  as  to  the  disposition  by 
the  sheriff  of  the  goods  not 
claimed  by  the  defendant,     ibid. 

Property  replevied  was  claimed 
by  the  defendant  in  the  name  of 
''Barn/'*  instead  of  ''Berry;** 
the  property  was  found  to  be  in 
the  claimant,  and  the  bond  was 
assigned  to  him  by  his  proper 
name :  Held,  that  the  mistake 
was  immaterial.  ibid. 

3.  A  Justice  of  the  Peace  may  grant 
replevin  for  cattle  impounded  for 
breach  of  the  regulations  of  the 
Justices  in  Sessions,  made  under 
the  act  IS  Vict.  c.  JiO,  it  being  in 
the  nature  of  a  distress  damage 

feasant.  Sterling  v.  Jones.  622 
A  Justice  has  jurisdiction 
though  the  value  of  the  cattle 
impounded  exceeds  £5,  if  the 
amount  required  to  obtain  their 
release  does  not  exceed  that 
sum.  ibid. 

RESERVATION. 
See  HioHWAY,  1. 

REVENUE  ACT. 

1.  By  the  act  11  Vict.  c.  67,  "no 
spirits  shall  be  imported  into  the 
Province  in  casks  of  less  size 


than  to  contain  one  hundred  gal- 
lons, or  in  other  than  decked 
vessels  of  not  less  than  thirty 
tons  register ;  and  all  spirits  im- 
ported contrary  to  the  provisions 
of  the  act,  or  that  may  be  found 
on  board  any  vessel  of  less  than 
thirty  tons  register,  in  casks  of 
less  size  than  to  contain  one 
liundred  gallons,  within  the  lim- 
its of  any  port  of  entry  in  the 
Province,  shall  be  seized  and  for- 
feited.'* &c. :  Held,  that  the 
spirits  in  casks  less  than  one 
hundred  gallons  were  liable  to 
forfeiture,  though  the  vessel  in 
which  they  were  imported  was 
over  thirty  tons  register.  Attor- 
ney-General V.  20  Casks  Spirits. 

Page  457 

By  Act  of  Parliament  8  vV  9 
Vict.  c.  93,  gunpowder  is  pro- 
hibited from  being  imported  into 
the  British  possessions  in  Amer- 
ica, except  from  the  United 
Kingdom  or  some  British  posses- 
sion :  Held,  1st.  That  gun- 
powder coming  from  a  foreign 
country  could  not  be  proceeded 
against  as  a  non-enumerated 
dutiable  article,  under  the  Pro- 
vincial revenue  act  11  Vict.,  c.  1, 
for  being  imported  into  the 
Province  at  a  place  not  a  Port  of 
entry,  contrary  to  the  act  11 
Vict.  €.2,8.21.  But  2d.  That 
it  was  liable  to  seizure  and  for- 
feiture under  the  seventeenth 
section  of  that  act,  for  being 
lauded  without  entry  at  the 
Treasury.  The  Attorney  General 
V.  Four  hundred  kegs  of  Gun- 
powder, 493 

The  Provincial  Legislature  has 
power  to  impose  additional 
grounds  of  forfeiture  for  breach 
of  the  revenue  laws,  on  goods 

subject 
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subject  to  forfeiture  under  an  Act 
of  Parliament.  Page  493 

REVENUE  OFFICER. 

By  the  revenue  act,  11  Vict.^  c,  2,  a 
revenue  officer  is  authorized  to 
enter  any  building  wherein  he 
shall  have  cause  to  suspect 
smuggled  goods  to  be  concealed, 
provided  that  before  entry,  infor- 
mation on  oath  shall  be  given  to 
a  Justice  of  the  Peace,  that  such 
officer  has  reasonable  cause  to 
suspect  such  goods  are  concealed 
therein,  and  that  such  Justice 
shall  go  with  the  officer  to  such 
building,  and  authorise  him  to 
enter  and  search  for  goods,  and 
if  the  doors  be  closed  and  admis- 
sion denied,  then  after  first  de- 
manding to  be  admitted  and 
declaring  the  purpose  of  the 
entry,  it  shall  be  lawful  for  the 
Justice  to  direct  the  officer  to 
enter  the  building  and  search  for 
goods :  Held,  that  to  justify 
breaking  open  a  building,  there 
should  have  been,  1st,  a  written 
information  on  oath  ;  and  2d, 
the  actual  presence  of  the  Justice 
at  the  breaking — his  being  near 
to  the  place  is  not  sufficient. 
Eeg.  V.  Walsh.  387 

Not  opening  a  building  after  a 
proper  demand  is  a  sufficient 
denial  within  the  act.  ibid. 

If  the  breaking  open  is  unlaw- 
ful, the  officer  cannot  justify  the 
seizure  of  smuggled  goods  found 
within  the  building.  ibid. 

SembU,  that  an  order  to  enter, 
given  to  a  police  officer  present 
with  the  revenue  officer,  would 
be  sufficient,  and  that  he  would 
be  presumed  to  be  aoting  in  aid. 

ibid. 


REVIEW. 

Sue  Attorney,  3,  4.     Costs,  2,  4. 
Justice  of  the  Peace,  1. 

REVOCATION. 
Sge  Administration.  Arbitration,  8. 

RIVER. 

See  Wharf. 

ROYAL  INSTRUCTIONS. 

6*ee  Crown  Grant,  6. 

RULE  NISI. 
See  Enlarging  Rule. 

SALARY. 
See  Assumpsit,  2. 

SATISFACTION. 
See  Execution,  3. 

SCHOOL  TRUSTEES. 
See  Certiorari,  4. 

SEAL. 

See  Administration.     Corporation, 
8.     Timber  License. 

It  is  sufficient  that  the  seal  affixed 
to  a  foreign  judgment  is  the  seal 
used  by  the  foreign  Court,  though 
it  purports  on  its  face  to  be  the 
seal  of  a  different  Court  from  that 
in  which  the  judgment  was  ob- 
tained.    Cyr  V.  Sanfacon. 

Page  641 

SEARCH. 

See  EviDEMOE,  6, 10. 

SECOND 
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SHERIFF. 


TAXATION  OF  COSTS- 


SECOND  APPLICATION. 
See  CxBTioRARi,  1,  8.  Sbcurittfob 

GOBTB. 

SECURITY  FOR  COSTS. 

Where  an  application  to  a  Judge  at 
Chambera  for  Becurity  for  costs 
has  failed  on  the  merits,  a  new 
application  may  be  made  to  the 
Court  on  amended  affidavits. 
foiter  y.  Amiraux.        Page  541 

SET  OFF. 

See  Corporation,  3. 

If  a  defendant  gives  a  notice  and 
particulars  of  set  off,  which  are 
principally  made  up  of    goods 
furnished  the  plaintiff,  it  shews 
prima  facie  that  it  was  not  in-  j 
tended  as  a  payment,  and  the  I 
plaintiff    is    entitled    to    costs,; 
though  the  verdict  is  under  £5.  ■ 
White  V.  Dauion.  51 ; 

SEVERAL  COUNTS. 
See  Amendment,  1.     Costs,  7. 

SEVERAL  ISSUES. 
See  Costs,  6. 

SHERIFF. 
See  Eboapb,  1,  2.     Limit  Bond,  1. 

1.  Case,  and  not  trespass,  is  the 
proper  remedy  against  a  sheriff 
for  refusing  to  give  a  confined 
debtor  the  benefit  of  the  gaol 
limits.  Caldwell  v.  WinsUno.  802 

2.  The  plaintiff's  attorney  is  not 
liable  to  the  Sherifi  for  poundage 
on  an  execution,  unless  he  re- 


ceives the  amount  from  the 
defendant,  though  the  defendant 
has  eseaped  from  the  limits,  and 
his  bail  has  paid  the  debt  and 
costs  to  the  attorney.  Caldwell 
V.  Badger,  Page  51S 

SMUGGLING. 

See  Revenue  Act.     Revenue 
Officer. 

STET  PROCESSUS. 

See  Judgment  as  in  case  of 
Nonsuit,  2. 

STOCKHOLDER 
See  Corporation,  1. 

SUBPOENA. 
See  Witness,  1. 

SUMMARY  ACTION. 

See  Costs,  4.     Judgment  bt 
Default,  1. 

A  summary  action  may  be  re- 
moved into  the  Court  of  Ex- 
chequer by  an  order.  WiUon  v. 
BriMcoe.  585- 

A  plaintiff  may  apply  to  set 
aside  a  nonsuit  in  a  summary 
action.     WiUon  v.  Boyd.        68T 

SURROGATE. 
See  Adminibtration. 

SURVEYOR  GENERAL, 
See  Crown  GramTp  8. 

TAXATION  OP  COSTS. 

See  Costs,  1,  8,  4. 

TENANTS 


TENANT  AT  WILL. 


TIMBER  LICENCE.      701 


TENANTS  IN  COMMON. 
See  Pabtitiom. 

TENANT  BY  CURTESY. 

A  married  woman,  whose  husband 
had  left  the  country,  let  the  de- 
fendant into  possession  of  her 
land,  and  died  ;  her  daughter, 
claiming  as  heir,  brought  eject- 
ment, and  there  was  conflicting 
evidence  of  the  death  of  the  hus- 
band, upon  which  the  jury  found 
in  favor  of  the  life :  Held,  that 
as  the  husband  had  the  posses- 
8or\'  right  as  tenant  by  the  cur- 
tesy, the  verdict  was  properly 
given  for  the  defendant.  Held 
also,  that  though  the  defendant 
having  received  possession  from 
the  mother,  might  be  estopped 
from  disputing  the  right  of  the 
lessor  of  the  plaintiff  to  inherit 
the  land,  he  was  not  estopped 
£rom  shewing  that  she  had  not 
the  right  to  the  immediate  pos- 
session. Reed  d.  Burchell  v. 
Brown.  Page  168 

The  heir's  right  of  entry  is  sus- 
pended until  the  death  of  the 
tenant  by  the  curtesy.  ihid. 

TENANT  AT  WILL. 

1.  Semble,  that  the  act  18  Vict.^  c.  68, 
8.  29,  does  not  apply  to  a  ten- 
ancy at  will.     Ex  parte  Irvine, 

519 

2.  Z.  having  been  in  possession  of 
land  upwards  of  twenty  years, 
made  a  written  agreement  to  buy 
it  from  the  lessor  of  the  plaintiff, 
but  before  the  time  of  payment, 
went  away  leaving  the  defendant 
in  possession.  Held,  that  under 
this  agreement  Z.  became  tenant 
at  wiUy  and  that  such  tenancy 


was  terminated  by  a  demand  of 
possession  made  on  the  defendant 
who  claimed  under  Z.,  though 
such  demand  was  not  made  on 
the  land.    Doe  v.  Little. 

Page  66& 

TENANT  FOR  YEARS. 

See  Trespass,  7. 

The  occupation  of  land,  under  an 
agreement  to  purchase  and  pay 
the  price  in  five  years  by  equal 
instalments,  there  being  no  stip- 
ulation as  to  the  occupation  in 
the  meantime,  and  no  demand  or 
payment  of  rent,  does  not  create 
a  tenancy  from  year  to  year. 
Doe  V.  Little.  55S 

TIDES. 
See  Crown  Grant,  4. 

TIMBER  LICENCE. 

See  Replevin,  1. 

A  license  in  the  name  and  under 
the  signature  of  the  Governor  of 
the  Province,  and  sealed  with  the 
official  seal  used  for  public  docu- 
ments, gives  the  licensee  a  right 
to  cut  and  take  away  timber  from 
Crown  lands  described  in  the 
license : — the  right  of  the  Gover- 
nor to  issue  such  licenses  being^ 
recognized  by  Acts  of  Assembly. 
Bechwith  v.  McPhelim.  501 

Quaere,  Whether  by  conunon 
law  a  license  affecting  Crown 
lands  should  not  be  in  the  name- 
of  the  Queen  and  under  the  great 
seal  of  the  Province^  or  some 
authority  to  the  Governor  shewn 
nnder  the  great  seal  for  issuing; 
it.  i&tcL 
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TRESPASS. 


A  licensee  of  Grown  land,  with 
authority  to  cut  and  take  away 
timber  therefrom,  may  maintain 
an  action  on  the  case  against  a 
person  who  wrongfully  enters 
thereon  and  cuts  the  timber,  in 
consequence  of  which  the  licensee 
sustains  damage.  Page  501 

TITLE  TO  LAND. 

See  Admission  of  Titlb.  Justice  of 
THE  Peace,  4.  Vendor  and  Pub- 

GHASEH. 

TRESPASS. 

^66  Justice  OF  THE  Peace, 4.  Notice 
OF  Action,  1.     Sheriff,  1. 

1.  A  commissioner  of  highways, 
who  in  the  discharge  of  his  duty 
procures  the  conviction  of  a  per- 
son for  neglecting  to  perform 
statute  labour,  does  not  make 
himself  a  trespasser  by  deliver- 
ing an  execution  issued  by  the 
Justice  to  a  constable,  and  telling 
him  that  if  the  defendant  was 
arrested  he  thought  he  would 
pay — the  defendant  being  after- 
wards arrested  under  the  execu- 
tion, which  was  defective.  Craig 
V.  Giberaon,  207 

"2.  A  party  who  merely  sues  out  a 
process  and  delivers  it  to  an  offi- 
cer to  execute,  is  not  liable  as  a 
trespasser,  though  he  may  be 
liable  to  an  action  on  the  case  if 
there  are  not  previous  proceed- 
ings to  warrant  the  process. 
Carter  v.  Pv/rrington.  226 

If  he  gives  special  direction  to 
the  officer  or  takes  part  in  the 
arrest,  he  is  liable  in  trespass 
anless  there  is  a  regular  judg- 
ment to  authorize  the  execution. 

ibid. 


A  process  regular  on  its  face, 
is  a  justification  to  the  officer. 

Page  226 

3.  A  Justice  of  the  Peace  is  not 
liable  to  an  action  of  trespass  for 
issuing  a  second  execution  for  a 
balance  due  upon  a  judgment 
recovered  under  the  act  4  Wm.  4, 
c.  45,  before  the  first  execution  is 
returned — the  matter  being  with- 
in the  Justice's  jurisdiction. 
Stewart  v.  Hazen.  254 

Such   an    execution    may   be 
irregular,  but  is  not  void-     ibid. 

4.  The  locus  in  quo  was  the  rear 
part  of  a  lot  of  wilderness  land 
granted  to  ^.  in  1799,  in  a  grant 
containing  a  number  of  other 
lots  in  severalty,  each  described 
by  particular  bounds  and  lines. 
The  plaintiff's  father  was  proved 
in  possession  of  the  front  of  the 
lot  in  1821,  that  he  built  upon 
and  improved  it,  and  in  1838  had 
the  dividing  line  between  that 
and  the  adjoining  lot  marked 
nearly  to  the  rear,  bis  right  was 
never  disputed,  .and  he  died  in 
possession,  and  devised  all  his 
property  to  the  plaintiff,  who 
continued  the  same  possession. 
No  conveyance  was  shewn  from 
^.,  or  that  he  had  ever  been  in 
possession  of  the  lot,  or  what 
became  of  him :  Held,  per  Garter, 
C.  J.  and  Wilmot,  J.,  that  the 
plaintiff  had  not  shewn  a  suffi- 
cient possession,  either  actual  or 
constructive,  of  the  rear  of  the 
lot,  to  maintain  trespass  even 
against  a  wrong  doer,  and  that  a 
conveyance  from  A.  to  the  plain- 
tiff's father  could  not  be  pre- 
sumed.   Gaudin  y.  itKiUiqan. 

892 

Held,  per  Pa/rker^J.  and  Street, 
J.,  that  in  the  absenoe  of  evidence 

of 
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of  a  wrongful  entry,  it  might  be 
presumed  that  the  plaintifiTs 
father  entered  by  permission  of 
the  grantee,  and,  there  being  no 
adverse  possession,  his  possession 
would  be  presumed  to  extend 
over  the  whole  lot,  as  one  undi- 
vided close.  Held  also,  that  as 
the  defendant  did  not  claim  the 
land  under  any  right  derived 
from  the  grantee,  but  as  being 
part  of  another  grant  in  rear, 
and  the  question  was  the  bound- 
ary line  between  the  two  grants, 
lie  was  not  entitled  to  put  the 
plaintiff  to  proof  of  a  documeut- 
arv  title.  Held  also,  that  the 
running  the  lino  in  18B8  was  an 
act  of  possession  of  the  whole 
lot.  Page  892 

5.  The     defendants     in     trespass 
justified  entering  under  the  act 
IB  VirL,  c.  4,  as  Commissioners 
of  Highways  to  lay  out  a  road 
through  the  land,  and  proved  a 
return  of  the  road  sufficient  upon 
its  face  :    Held,  that  evidence  of 
excess  in   laying   out   the   road  I 
wider  than  the  law  allowed,  must . 
be  given  as  part  of  the  plaintiff's 
original  case,  and  was  not  admis- 1 
sible     as     rebutting     evidence. 
Downing  v.  GaulL  669 

Qiucre.  Whether  evidence  of 
a  person  not  present  at  the  lay- 
ing out,  but  who  afterwards 
examined  marks  on  the  trees 
where  the  road  was  laid  out,  is 
admissible  to  prove  excess  ?  ibid. 

6.  In  trespass  for  digging  up  the 
plaintiff*s  land,  the  defendant 
justified  bis  entry  under  a  license 
from  a  former  owner  of  the  land 
to  work  the  mines  therein  :  Held, 
that  evidence  of  such  license  was 
not  admissible  under  the  general 
issue,  either  to  justify  the  defend- 
ant's entry  or  to  shew  a  previous 


possession   in   him.     Oeaner   v. 
Cairns.  Page  695 

Expulsion  of  the  plaintiff  from 
part  of  the  close,  is  sufficient  to 
sustain  the  count  for  expulsion. 

ibid. 
7.  A  person  working  a  farm  on  the 
shares,  and  occupying  part  of 
the  house  jointly  with  the  owner 
of  the  farm,  has  not  such  a  ten- 
ancy as  to  prevent  the  owner 
from  maintaining  trespass  to  the 
land-     Weal  v.  Atherton.      653. 

TROVER. 

See  Assignment.  Fixtures. 

1.  Timber  belonging  to  the  plain- 
tiff in  this  Province,  being  in 
the  possession  of  the  men  who 
manufactured  it  and  who  claimed 
a  lion  on  it  for  their  wages,  was 
r^old  by  them  to  the  defendant 
;»nd  removed  into  Canada  at  the 
defendant's  request,  where  he 
caused  it  to  be  attached  and 
sold  for  payment  of  the  wages : 
Held,  that  the  removal  of  the 
timber  was  a  conversion,  and 
that  the  plaintiff  was  entitled  to 
recover  the  value  without  deduct- 
ing what  the  defendant  had 
paid  the  men.  M'Millan  v. 
Ritchie.  242 

2.  Manure  in  heaps  upon  land, 
(not  the  produce  thereof,)  does 
not  pass  to  the  purchaser  of  the 
equity  of  redemption  under  a 
decree  of  sale,  as  an  incident  to 
the  land ;  and  if  he  uses  it,  it  is 
a  conversion, for  which  the  mort- 
gagor may  recover  in  trover 
withoui  a  demand.  ThompBon 
V.  Walsh.  869 

TRUST  DEED. 

See  Composition  Dised.    Insoltent 

Debtobs. 

USAGE 


USAGE  OP  TRADE. 

See  P0NDKBE?ER. 

USE  AND  OCCUPATION. 

See    Landlosd     and     Tenant,    1. 

Wharf. 

USURY. 

I.  An  agreement  to  liiBcomit  a 
note  on  condition  that  the 
borrower  would  take  part  of  the 
amonct  in  bille  of  exchange,  at 
a  preminto  higher  than  the 
caeh  rate,  is  prima  facie  naur- 
ious;  bat  that  alone  will  not 
amount  to  usury  if  the  excess  of 
premium  can  be  ascribed  to  any 
real  contingency,  or  was  taken 
as  a  fair  equivalent  for  any  risk 
incurred  by  the  lender.  Bank 
of  Britith  North  America  v. 
Fisher.  Page  1 

A.  applied  to  the  plaintifiFs  to 
discount  a  three  months  note 
for  £1000,  and  offered  to  take 
£700  of  it  in  Bills  of  Exchange 
on  England,  knowing  thst  the 
plaintiffs'  practice  was  to  charge 
a  higher  rate  of  premium  on 
bills  paid  forbya  discountedaote 
than  when  paid  in  cash :  Held, 
that  there  wasacontingencyand 
a  risk  incurred  by  the  plaintiffs 
of  loss  by  an  alteration  in  the 
value  of  bills  before  the  note 
came  due ;  and  though  the 
premium  taken  was  2  per  cent, 
above  the  cash  rate  of  bills,  a 
verdict  for  the  defendant  was 
set  aside — the  questions  whether 
there  was  a  real  contingency, 
and  whether  the  additional 
premiam  was  an  exceeeive  com- 
peDBation  therefor,  not  having 
being  diatiuctly  left  to  the  jary. 
tbti. 


VENUE. 

A  practice  of  a  bank  to  sell 
bills  of  exchange  at  a  higher 
rate  when  payment  is  to  be 
made  on  a  future  day  than 
when  made  in  cash,  is  not 
usurious  unless  the  difference  is 
excessive.  Page  1 

2.  The  plaintiffs  living  with  their 
father,  assented  to  his  mortgag- 
ing and  delivering  cattle  to  the 
defendant  as  security  for  a  debt. 
Held,  in  trover  against  the 
defendant,  that  the  plaintiffs 
could  not  shew  usury  in  the  con- 
sideration of  the  mortgagor,  for 
the  purpose  of  avoiding  it. 
Lyon  V.  Perkint,  S75 

VENDOR  AND  PURCHASER. 
A  purchaser  of  land  has  a  right  to 
a  title  free  from  incambrances, 
and  if  the  vendor  is  unable  to 
give  such  a  title,  the  purchaser 
may  recover  back  his  deposit. 
Scott  V.  Oarnett.  624 

A  notice  to  the 'vendor  from 
the  purchaser  that  the  land  sold 
does  not  answer^  the  description, 
and  that  he  will  not  complete 
the  sale,  is  not  a  waiver  of 
objections  to  the  title.  Scott  v. 
Oarnett.  624 

VENIRE. 
See  JuBT,  2. 

VENUE. 

The  vpnue  may  be  changed  upon 
the  oidinary  affidavit,  in  an 
action  on  a  written  agreement 
in  the  nature  of  a  guarantee. 
Howell  V.  Emmerton.  465 

Where,  after  a  cause  of  action 
has  arisen,  the  county  ii  divided, 
and  an  action  ia  brooght  in  a 
different  oounty.  the  affidavit  to 
■npport 


WATER  COURSE. 


WITNESS. 
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support  a  motion  to  change  the 
venue  should  state  in  which 
division  of  the  county  the  cause 
of  action  arose.  Page  455 

VOLUNTARY  CONVEYANCE. 
See  Witness,  6. 

WAIVER. 

See  Precipe.     Vendor  and  Pur- 
chaser. 

WARRANT  OF  ATTORNEY. 
See  Attorney,  2. 

WARRANTY. 

See  Covenant. 

A  parol  licence  from  the  owner  of 
land  iu  which  mines  are  except- 
ed, to  the  grantee  of  the  mines 
to  enter  and  dig  them,  vests  no 
estate  in  the  licensee,  and  is  no 
breach  of  the  implied  warranty 
in  a  deed  of  bargain  and  sale. 
Gesner  v.  CairnB.  595 

WATER  COURSE. 

A.  being  the  owner  of  lot  No.  18, 
through  which  a  stream  ran, 
granted  to  B.,  his  heirs  and 
assigns,  the  right  to  the  waters 
of  the  stream  and  the  privilege 
of  making  a  dam  or  dams,  and 
cutting  a  trench  therefrom  across 
lot  13  and  lot  0,  into  lot  P,  on 
which  B.  had  a  mill.  B.  made 
a  dam  and  trench,  which  did 
not  cross  lot  18,  and  which  not 
answering  the  purpose,  he  made 
a  parol  agreement  with  C, 
who  had  become  the  owner  of  lot 
18,  under  which  he  made  asecond 
dam  and  trench :  Held,  that  he 
had  a  right  to  do  this  under  the 
deed,  and  that  his  parol  agree- 


ment with  C  did  not  affect  that 
right,  particularly  as  regarded 
the  defendant,  who  shewed  no 
title  to  lot  13.  McKendrick  v. 
Pardon.  Page  28 

WHARF. 

person  in  po*  session  of  a  wharf 
built  without  authority  below  low 
water  mark  in  a  public  navigable 
river,  cannot  maintain  an  action 
on  the  case  against  the  owner 
of  a  vessel  for  obstructing  the 
approach  to  the.  wharf  by  occupy- 
ing the  stream  in  front,  (but  not 
touching  the  wharf,)  in  the  ordi- 
nary course  of  navigation.  Ea- 
gle$  V.  Merritt.  660 

Quare,  if  the  vessel  had  lain 
an  unreasonable  time  in  front  of 
the  wharf,  or  there  had  been  a 
malicious  intent  to  injure  the 
plaintiff  in  his  occupation, 
whether  the  action  would  lie. 

ibid, 

Semble.  That  a  person  in 
possession  of  such  a  wharf  might 
maintain  trespass  for  a  direct 
injury  to  it,  or  an  action  on  a 
contract  for  the  use  and  occupa- 
tion of  it.  ibid, 

WILL, 
See  Life  Estate. 

WITNESS. 

See  LioENCE.     Partition. 

A  subpoena  to  attend  on  the  10th 
September,  and  so  from  day  to 
day  until  the  cause  was  tried,  was 
served  on  the  11th  September ^ 
and  the  witness  attended  for 
several  days,  and  knew  the 
cause  was  not  tried :  Held,  that 
be  was  guilty  of  a  contempt 
in  subsequently  absenting  him-, 
self.  JohfiionY.  WiUiaton.     176 

Where 
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WRIT  OF  INQUIRY. 


Where  a  witness  accepted  the 
conduct  money,  and  went  with 
the  person  who  served  him  with 
the  subpoena,  and  remained  at 
the  Court  several  days,  an  at- 
tachment was  granted  against 
him  for  subsequently  absenting 
himself,  though  he  and  another 
person  swore,  in  contradiction  to 
the  party  who  served  the  sub- 
poena, tbat  the  original  writ  wa.s 
not  shewn  to  him,  and  he  also 
swore  that  he  attended  the  Court 
as  a  juror,  and  left  in  conse- 
quence of  ill  health,  with  the  in- 
tention of  returning — his  absence 
appearing  to  be  wilful.  Page  171 

2.  In  trespass  for  taking  goods,  a 
person  claiming  them,  and  by 
whose  authority  the  defendant 
took  them,  without  knowing  that 
he  was  doing  a  wrong,  is  not  a 
competent  witness  for  the  defend- 
ant : — being  liable  to  indemnify 
him.     IVhelpley  v.  Riley.       275 

8.  A  mortgagee  wbose  mortgage 
has  been  paid  but  not  cancelled, 
has  no  beneficial  interest  in  the 
property,  and  is  a  competent 
witness  to  prove  the  title.  Doe 
V.  Baxter.  377 

4.  Where  it  was  doubtful  whether 
a  witness  offered  on  behalf  of  the 
defendants  had  not  been  ap- 
pointed on  the  committee  jointly 
with  them :  Held,  (Parker  J.  dis- 


ientiente,)  that  he  was  competent 
without  a  release,  and  that  as 
the  evidence  of  his  liabilitv  was 
doubtful,  his  testimony  ought 
not  to  be  rejected.  Laivton  v. 
Wilder.  Page  416 

A,  conveyed  land  to  the  lessor 
of  the  plaintiff,  the  deed  in  form 
being  a  bargain  and  sale  for  a 
valuable  consideration,  though 
it  was  in  fact  a  voluutarv  con- 
vevance:  Held,  that  A.'s  interest 
in  the  land  was  balanced  bv  his 
liability  to  the  lessor  of  the  plain- 
tiff on  the  implied  covenant  for 
title  contained  in  the  deed,  and 
therefore  he  was  a  competent 
witness  for  the  plaintiff  to  prove 
the  title.  DoewMCoskery.  461 
Quare,  whether  if  the  convey- 
ance bad  been  voluntarv  on  its 
face,  he  would  have  been  compe- 
tent ;  the  deed  being  made  bona 
fide  to  a  son,  and  no  creditors 
affected  thereby.  ibid. 

.  Whether  due  diligence  has  been 
used  to  discover  an  attesting 
witness  must  depend  upon  the 
circumstances  of  each  case. 
Crane  v.  Ayre.  577 

WRIT  OF  ERROR. 
See  Error. 

WRIT  OF  INQUIR 
See    Inquirt.  =-',. 


*f 


Page  386,    4th  line,  for  "Inferior"  read  ''Snperior.' 
"    411,  nth    **      for  *'diffioalt"  read  **Baffioient." 
**    482,  18th    *•      for  "nttAoMtio"  read  *•  rottAoMtio." 


END  OF  THE  SECOND  YOLUlfB. 


{- 


•  •  " 
♦••• 


0  9 
9 

#  # 

0  0 


c 
r  e 


•  «   • 


••  :  I  •  • :  •  •  •«:  •  •  • 


•  •  •  • 

•  .  •  • » 


•  ••  • 

••  • 


!••     • 


•  ••         •    •' 


I        •  ••  •• 


•      • 


•      • 


•     • 


\ 


